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December  Tbrm^  1848. 

WfLLiAM  H.  Garner  vs.  George  H.  Smith,  Exc'r  of  E. 

Smith. 

Certain  negroes  owned  by  S,  remained  in  his  possession  until  183S|  when  they 
were  sent  to  the  farm  of  his  daughter.  They  continued  there  until  1845, 
when  they  were  replevied  by  the  executor  of  S,  from  G.  The  defendant, 
G^proTed,  that  S,  in  1841  or  1842f  said,  he  had  giren  nearly  all  his  negroes 
to  his  sons  and  daughter.  The  plaintiff  then  proposed  to  proye  the  decla- 
rations of  the  daughter,  then  sole,  that  her  father  had  said,  he  would  giye 
her  one-third  of  every  thing  on  his  farm,  except  negroes,  and  would  loan  her 
one-third  of  them  during  his  life,  and,  after  his  death,  would  gire  her  one- 
half  of  them.  Held,  as  the  defendant  relied  on  the  daughter's  right  of 
property  to  maintain  his  pleas,  the  declarations  made  by  her,  about  the 
time  she  obtained  the  slaves,  as  to  the  nature  and  character  of  her  posses- 
sion, may  be  used  to  rebut  the  evidence  offered  by  the  defendant  to  prove 
property  in  her,  though  her  right  of  property  would  not  be  affected  by  any 
decision  in  this  case. 

Appeal  from  St.  Mary^s  county  court. 

This  was  an  action  of  replevin^  brought  on  the  15th  July 
1845;  by  the  appellee  against  the  appellant^  for  negro  man 
Sandy ^  aged  about  twenty-two  years^  and  negro  girl  Susan, 
aged  about  twelve  yeara.  Pleas,  non  cepii,  and  property  in 
defendant;  and  property  in  a  sti-anger.  Replication  and  issues. 
1         V.7 


3  CASES  IN  THE  COURT  OF  APPEALS 

Garner  w.  Smith's  exc'r. — 1848. 


The  plaintiff  gave  in  evidence,  by  William  H.  Dunkinsotiy 
that  he  has  known  the  negroes  in  controversy  since  be  can 
recollect,  that  they  were  raised  by  iiis  uncle,  Elwily  Smith, 
the  plaintiff's  testator,  and  were  owned  and  possessed  by  him^ 
until  they  were  sent,  with  several  other  negroes,  by  the  said 
testator,  in  January  1832,  on  the  farm  of  the  testator's  daugh- 
ter, (then  Mrs.  Campbell^  after  the  death  of  her  first  husband^ 
(now  Mrs.  Miles,)  where  they  have  remained  ever  since,  and 
in  the  possession  of  Mrs.  Campbell,  up  to  her  marriage  with 
Thos.  H.  Miles,  and  since  the  marriage,  in  the  possession  of 
Thos.  H.  Miles,  and  employed  in  working  on  the  said  Camp- 
belles  and  Miles^  farm;  that  the  said  ElioUy  Smith  did  stock 
the  farm  of  his  daughter,  Mrs.  Miles,  and  furnish  her  house 
for  her,  and  sent  a  large  number  of  negroes,  including  the  ne- 
groes in  dispute,  to  said  farm^  on  or  about  1st  of  January  1832. 

The  defendant  then  gave  in  evidence,  that  he,  the  witness, 
was  at  E.  S^s  sometime  in  1841  or  '42,  when  the  said  E.  S. 
told  the  witness^  that  he  had  given  nearly  all  the  young  negroes 
to  his  sons  at  the  south,  and  to  Mrs.  M.,  his  daughter,  and  that 
his  stock  of  negroes  was  old  and  unable  to  work  his  farm,  and 
that  he  should  be  obliged  to  buy  negroes  for  his  own  use;  that 
he,  witness,  was  one  of  the  assessors  of  the  property  in  the 
county  in  1841,  and,  at  that  time,  called  on  E.  S.  to  assess 
his  property,  when  the  said  E.  S.  told  him,  that  he  had  given 
nearly  all  his  young  negroes  to  his  children,  (naming  Mrs. 
MUes  as  one,)  and  that  he  should  be  obliged  to  buy  negroes^ 
as  his  stock  of  them  was  old  and  unable  to  work  his  fami; 
that  he  gave  in  twenty  odd  negroes  to  the  assessors:  the  witness 
then  went  to  Thos.  H.  MUes,  who  gave  in  from  fifteen  to 
twenty  negroes,  his  wife  aiding  him  in  doing  so. 

The  plaintiff  then  offered  to  prove,  by  Cornelius  Combs, 
that  in  the  fall  of  1831,  he  was  called  on  by  Mrs.  C,  then  a 
widow,  and  now  Thos.  H.  Miles^  wife,  to  go  her  security  for 
the  rent  of  the  farm  called  ^^ Chancellor's  Point ;*'  that  she, 
Mrs.  C,  then  told  witness,  that  her  father^  E.  S.,  had  said, 
he,  (her  father,)  would  give  her  one-third  of  every  thing  on 
his  farm  to  stock  her  farm,  except  negroes,  and  would  loan 
her  one-third  of  his  negroes  during  his  life,  and,  after  his  deaths 
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would  give  her  one-half  of  them.  To  the  admissibility  of 
which  evidence,  the  defendant  objected^  but  the  courts  (Ma- 
ORUDER;  C.  J.,  and  Key,  A.  J.,)  overruled  the  objection,  and 
permitted  the  evidence  to  go  to  the  jury,  being  of  the  opinion, 
that  if  the  said  Mrs.  C.  received  the  negroes  in  controversy 
from  the  j)laintiff  ^s  testator,  as  she  was  the  only  person,  (other 
than  the  plaintiff's  testator,)  who,  according  to  the  proof,  could 
claim  said  negroes  while  in  her  possession  as  stated,  her  decla- 
rations relative  to  the  manner  in  which  she  soon  afterwards 
was  to  get  possession  of  the  said  negroes  were  admissible,  when 
offered  by  the  plaintiff  to  shew  that  the  negroes  in  controversy 
were  loaned  to  her,  and  that  she  did  not  claim  the  said  negroes, 
^while  in  her  possession,)  as  her  property;  to  which  overruling 
and  permission,  the  defendant  excepted. 

The  verdict  and  judgment  being  for  the  plaintiff  below,  the 
defendant  appealed  to  this  court. 

The  cause  was  argued  before  Dorse y,  C.  J.,  Martin  and 
Frick,  J. 

By  Dorsey  for  the  appellant,  and 
By  Causin  for  the  appellee. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

Action  of  replevin,  pleas,  non  cepit,  property  in  defendant, 
and  property  in  a  stranger. 

The  plaintiff  offered  evidence  to  the  jury,  that  the  negroes 
were  owned  and  raised  by  his  testator;  that  they  remained  in 
his  possession  until  1832,  when  they  were  sent  on  the  farm  of 
testator's  daughter,  then  Mrs.  CampbeUy  after  her  husband's, 
Qzmp6e/Z'^,  death,  (now  Mrs.  Miles y)  where  the  negroes  have 
remained  ever  since,  in  the  possession  of  Mrs.  Campbell,  up  to 
her  marriage  with  Miles,  and  in  his  possession  ever  since,  and 
employed  by  said  Miles  in  working  on  said  farm. 

And  further  proved,  that  ElwUy  Smith  did  stock  the  farm 
of  his  daughter,  Mrs.  MileSy  and  sent  a  large  number  of  ne- 
groes, including  the  negroes  in  dispute,  to  said  farm,  in  June 
1832. 
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The  defendant  proved  by  a  competent  witness,  that  he  was 
at  Elvnly  Smithes  the  plaintiff's  testator^  in  1841  or  1842, 
when  said  testator  told  witness;  that  he  had  given  nearly  all 
the  young  negroes  to  his  sons  at  the  south,  and  to  Mrs.  Miles, 
his  daughter,  and  that  his  stock  of  negroes  was  old  and  unable 
to  work  his  farm,  and  that  he  should  be  obliged  to  buy  negroes 
for  his  own  use.  The  defendant  also  proved  by  another  wit- 
ness, that  he  was  assessor  in  1841,  and,  at  that  time,  called  on 
Elwily  Smith  to  assess  his  property;  when  Elwily  Smith  told 
him,  that  he  had  given  nearly  all  his  young  negroes  to  his 
children,  naming  Mrs.  Miles  as  one,  and  that  he  should  be 
obliged  to  buy  negroes,  as  his  stock  of  them  was  old  and  unable 
to  work  his  farm ;  that  he  gave  in  twenty  odd  negroes  to  the 
assessors;  the  witness  then  went  to  T^homas  H.  Miles,  and 
Miles  gave  in  from  fifteen  to  twenty,  his  wife  aiding  him  in 
doing  so.  The  plaintiff  then  offered  to  prove  by  C.  ComAs, 
that  in  the  fall  of  1831,  he  was  called  on  by  Mrs.  Campbell, 
then  a  widow^  and  now  Thomas  H.  Miles^  wife,  to  go  her 
security  for  the  rent  of  the  farm  called  "  Chancellor's  Point;'* 
that  M^s.  Campbell  then  told  witness,  that  her  father,  Elwily 
Smith,  had  said,  he  would  give  her  one-third  of  every  thing 
on  his  farm,  to  stock  her  farm,  except  negroes,  and  would  loan 
her  one-third  of  his  negroes  during  his  life,  and,  after  his  death, 
would  give  her  one-half  of  them.  To  the  admissibility  of 
which  evidence,  the  defendant,  by  his  attorney,  objected,  but 
the  court  oveiTuled  the  objection,  and  permitted  the  evidence 
to  go  to  the  jury. 

The  only  question  in  this  case  is,  whether  the  testimony 
given  by  Combs,  was  legally  admissible  to  go  to  the  jury? 

The  plaintiff  in  this  case  had  offered  evidence  to  the  jury, 
to  prove  property  in  his  testator  to  the  negroes  in  dispute,  and 
the  defendant,  without  offering  any  evidence  to  the  jury  to 
prove  property  in  himself,  attempted  to  prove  property  in  Mrs. 
Miles,  by  a  g^ft  from  Elwily  Smith,  the  plaintiff's  testator^  to 
his  daughter,  Mrs.  Miles,  by  the  declarations  of  said  Smith, 
made  to  other  persons.  Now,  although  Mrs.  Miles  is  not  a 
party  to  this  suit,  and  her  light  of  property,  if  she  have  any,  to 
the  negroes  involved,  will  not  be  affected  by  the  decision  in  this 
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case;  yet^  forasmuch  as  the  defendant  has  relied  on  her  right 
of  property^  and  offered  evidence  to  prove  it^  to  defeat  the  plain- 
tiffs;  we  see  no  sound  reason  why  declarations  made  by  her^ 
about  the  time  she  obtained  the  possession  of  the  slaves^  as  to 
the  nature  and  character  of  her  possession  to  them^  might  not  be 
submitted  to  the  juty^  to  rebut  the  evidence  offered  by  the  de* 
fendant;  to  prove  property  in  her.  The  question  made  for  the 
jury  to  decide  by  the  evidence^  is^  whether  the  slaves  were  the 
property  of  Mrs.  Miles,  by  a  gift  from  her  father^  in  June 
1832?  the  declarations  made  by  Mrs.  MUes  about  that  time^ 
that  the  negroes  were  loaned  to  her  by  her  father^  is  a  fact 
explanatory  of  her  possession^  and  may  be  considered  a  part  of 
the  res  gesta. 

'^In  general^  where  the  evidence  is  offered  as  a  mere  fact^ 
which  is  connected  with  the  matter  in  dispute^  and  not  with  a 
view  to  affect  the  party,  otherwise  than  as  the  actual  existence 
of  the  hid  affects  the  nature  of  the  transaction  itself,  then, 
although  it  was  a  transaction  between  others,  yet,  as  a  mere 
fact,  and  part  of  the  res  gesta,  it  is  evidence."  Kolb  vs. 
Wkitefy,  Trustee  of  Trmobridge  and  Taylor,  3G.^  J.,  188. 

JUDGMENT   AFFIRMED. 


John  B.  Brooke,  Adm'r  of  Eli  S.  Baldwin,  vs.  Richard 

M.  Waring. — December  1848. 

Where  the  bill  of  exceptions  presents  to  the  county  court  no  question  upon 
the  pleadings,  none  is  presented  here.  In  such  cases,  the  questions  to  be 
decided  arise  upon  the  proof,  without  reference  to  the  pleadings,  which 
are  assumed  to  be  correct. 

B  sold  to  H^a  slaye,  and  received  one  hundred  dollars  on  account  of  the  pur- 
chase money.  The  slave  was  then  sick  and  not  delivered,  but  delivery 
was  promised  at  a  future  day,  and  before  it  took  place,  though  requested, 
the  slave  died.  Held,  that  J?,  under  the  circumstances,  was  entitled  to 
recoTer  the  money  advanced  by  him;  and  that  although  it  may  have  been 
after  the  contract  of  sale  that  the  defendant  promised  to  refund,  yet  such 
promise  was  not  founded  upon  a  nude  pact. 

If  the  stipulation  to  deliver  at  a  future  day,  and  in  case  of  failure  to  refund, 
formed  no  part  of  the  original  contract,  it  was  still  a  modification  thereof, 
and  as  obligatory  upon  the  parties  as  if  originally  entered  into. 
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Under  the  original  contract,  the  failure  to  deliyer  the  negro,  would  have 
bound  the  vendor  to  pay  whatever  amount  of  damages  resulted  to  the  ven- 
dee by  reason  of  such  failure,  and  the  substitution  of  a  sum  certain,  as 
damages  by  agreement,  would  not  be  without  consideration. 

Appeal  from  Prince  George^ s  county  court. 

This  was  an  action  of  assumpsity  commenced  on  the  1st 
August  1844,  by  E,  S.  Bcddwiny  (since  deceased^)  against  the 
appellee.  The  issue  was  joined  on  the  plea  of  non  assumpsit. 
The  verdict  was  for  the  defendant. 

At  the  trial  of  this  cause^  the  plaintiff  to  maintain  the  issues 
on  his  part,  offered  to  prove^  that  sometime  late  in  the  fall  ojf 
the  year  1843^  the  witness  was  sent^  by  the  plaintiff's  intestate^ 
to  the  residence  of  the  defendant^  to  receive  a  negro  girl^  which 
the  said  defendant  had,  before  that  time,  contracted  to  sell  to 
the  said  plaintiff's  intestate,  and  on  which  contract  the  sum  of 
one  hundred  dollars  had  been  paid;  that  when  he  arrived  at 
said  defendant's  house^  the  witness  was  informed  by  him^  that 
he  could  not  then  deliver  the  negro  to  the  witness,  (defendant's 
agent  to  receive  her,)  and  the  defendant  assigned  as  a  reason 
for  such  non- delivery,  that  the  negro  woman  was  unwell,  and 
unfit  to  be  delivered  to  him,  but  that  in  ten  day's  time,  she 
should  be  left  at  the  house  of  Dr,  WyviUe^  in  Notiinghamy 
and  that  witness  must  come  there  for  her;  that  witness  did  go 
to  said  WyviUe^s  on  the  day  appointed,  and  the  said  negro  girl 
was  not  there^  and  the  said  plaintiff's  intestate  never  did  receive 
said  negro  girl,  she  having  died  shortly  after  said  last  applica- 
tion for  her  delivery  to  him.  And  the  plaintiff  further  proved 
to  the  jury,  by  another  competent  witness,  that  he  was  present 
at  a  conversation  between  the  plaintiff's  intestate  and  the  said 
defendant,  which  took  place  at  a  period  of  time  which  elapsed 
between  the  two  visits  of  the  agent  of  plaintiff's  intestate,  for 
the  delivery  to  him  of  said  negro  girl,  in  which  conversation 
the  plaintiff's  intestate  complained  to  the  defendant,  that  he 
had  not  delivered  the  said  slave  to  his  agent  first  mentioned  in 
the  preceding  part  of  this  bill  of  exceptions,  and  the  defendant 
informed  said  plaintiff's  intestate,  that  he  need  give  himself  no 
uneasiness  about  the  said  sum  of  one  hundred  dollars,  that  he, 
the  defendant,  was  good  for  it,  and  it  should  not  be  Baldwin^s 
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loss  if  the  negro  girl  was  not  delivered  to  said  plaiutiff's  intes- 
tate; and  he  further  proved^  that  the  said  negro  girl  never  was 
delivered  to  the  said  plaintiff's  intestate. 

The  plaintiff  prayed  the  court  to  instruct  the  jury  : 

^^That  if  they  should  find  from  the  evidence  in  the  cause, 
that  at  the  time  of  the  contract  between  the  said  parties  for  the 
sale  of  the  said  negro  slave^  or  at  any  time  afterwards,  and 
before  the  institution  of  this  suit,  it  was  agreed  between  the 
said  defendant  and  the  plaintiff's  intestate,  that  the  sum  of  one 
hundred  dollars,  which  had  been  paid  to  him,  as  aforesaid,  by 
the  plaintiff's  intestate,  should  be  returned  or  refunded  to  said 
plaintiff's  intestate,  in  case  the  said  slave  should  not  be  after- 
wards delivered  or  put  into  his  possession,  and  that  the  said 
slave  was  never  accordingly  delivered  to  the  plaintiff's  intestate, 
that  then  the  plaintiff  is  entided  to  recover;  which  instruction 
the  court,  (Magruder,  C.  J.,  and  Grain,  A.  J.,)  refused  to 
give;  to  which  opinion  of  the  court  the  plaintiff  excepted. 

2iirD  Exception.  On  the  testimony  contained  in  the  afore- 
going bill  of  exceptions,  which  is  referred  to  and  made  a  part 
of  this  bill  of  exceptions,  the  defendant  prayed  the  court  to 
instruct  the  jury,  that  there  was  nothing  in  the  said  testimony 
contained,  (none  otlier  being  offered,)  from  which  they  could 
find  a  verdict  for  the  plaintiff,  which  instruction  the  court 
accordingly  gave;  to  which  opinion  of  the  court  the  plaintiff 
excepted. 

The  plaintiff  appealed  to  this  court. 

The  cause  was  argued  before  Dorsev,  C.  J.,  Spence, 
Martin  and  Frick,  J. 

By  DiGGES  for  the  appellant,  and 
By  T.  F.  Bowie  for  the  appellee. 

Spence,  J.,  delivered  the  opinion  of  this  court, 

Neitlier  of  the  bills  of  exceptions  in  this  case,  presented  to 
the  county  court  any  question  for  decision  upon  the  pleadings, 
and,  of  course,  none  is  presented  here.  The  only  questions 
for  our  decision  arise  upon  the  proof,  without  reference  to  the 
pleadings  under  which  it  was  offered . 
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We  assume,  then,  that  the  plaintiff's  declaration  is  such^  as 
to  entitle  him  to  a  judgment  on  the  verdict  of  the  jury  on  any 
finding  in  his  favor,  to  which  his  proof  may  have  shewn  him 
entitled. 

Questions  of  pleading  out  of  view,  and  assuming,  that  the 
testimony  in  the  cause  was  legally  sufficient  to  have  been  left 
to  the  jury,  to  find  the  facts  set  out  in  the  prayer  of  the  appel- 
lant in  his  first  bill  of  exceptions,  should  not  the  court  have 
instructed  the  jury,  that,  if  they  found  the  facts  to  be  as  stated 
in  either  alternative  of  the  prayer,  that  th6  plaintifif  was  entitled 
to  recover?  Our  opinion  is,  that  they  should  have  so  instructed 
them. 

If  the  jury  believed  the  terms  of  the  original  contract  for  the 
sale  of  the  negro,  were  correctly  stated  in  the  prayer,  we  are 
at  a  loss  to  imagine,  a  sound  objection  to  the  appellant's  right 
to  recover. 

But,  it  is  insisted,  that  conceding  the  correctness  of  the  first 
hypothesis  of  the  appellant's  prayer,  that  it  would  be  clearly 
wrong  to  grant  it  upon  the  second,  for  the  reason,  that  such  an 
agreement  as  that  stated  in  the  prayer,  if  made  after  the  first 
contract  for  the  sale  of  the  negro,  would  be  a  ntulum pactum y 
for  which  no  consideration  was  given  or  received  between  the 
pailies.  Many  authorities  have  been  referred  to,  but,  when 
applied  to  this  case,  they  fail  to  convince  us  of  the  truth  of  the 
principle  which  they  were  adduced  to  establish.  Correctly  to 
interpret  this  latter  agreement,  and  to  decide  upon  its  legal 
validity,  it  is  necessary,  first,  to  ascertain  what  the  agreement 
was,  and  what  would  be  its  operation  upon  the  rights  and  in- 
terests of  the  parties.  The  language  of  the  prayer  assumes, 
and  the  proof  in  the  cause  shews,  that  it  was  made  in  the  life- 
time of  the  negro,  and  before  the  delivery  of  her,  was  rendered 
impracticable.  What  the  terms  of  this  agreement  were,  its 
statement  in  the  prayer  conclusively  shews,  as  follows:  ^^It 
was  agreed  between  the  said  defendant  and  plaintiff's  intestate, 
that  the  sum  of  one  hundred  doUai-s,  wliich  had  been  paid  to 
him,  as  aforesaid,  by  the  plaintiff's  intestate,  should  be  returned 
or  refunded  to  said  plaintiff's  intestate,  in  case  the  said  slave 
should  not  be  afterwards  delivered  or  put  into  his  possession." 
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If  this  Stipulation  formed  no  part  of  the  original  contract  between 
the  parties^  it  cannot  be  doubted^  (but  for  the  objection  of  its 
being  a  nude  pact j)  that,  by  their  subsequently  entering  into 
it^  the  stipulation  was  incorporated  into  the  original  contract^ 
was  a  modification  thereof,  and  became  a  pait  of  it,  and  was 
as  obligatory  upon  the  parties  thereto,  as  if  originally  a  part 
thereof. 

But  what  would  have  been  the  condition  of  the  parties  under 
the  original  contract,  in  case  the  appellee  had  failed  to  deliver 
the  negro?  the  appellant  would  have  been  entided  to  recover, 
and  the  appellee  bound  to  pay,  whatever  amount  of  damages 
resulted  to  the  appellant  by  reason  of  such  fail<!ire.  It  might 
have  been  much  more,  it  might  have  been  much  less,  than 
one  hundred  doUara.  What  would  be  the  finding  of  a  jury  in 
the  ease,  could  not  be  known. 

Under  such  circumstances,  the  stipulation  or  modification 
of  their  contract  is  entered  into,  by  which  the  appellant,  in 
consideration  of  the  appellees  agreeing,  (upon  the  happening 
of  the  contingency  of  non-delivery,)  to  pay  him  one  hundred 
dollars  certain,  and  relinquish  his,  the  appellee's,  right  to  be 
discharged  upon  the  payment  of  a  less  sum;  that  he,  the  ap- 
pellant, would  agree  to  accept  it,  and  relinquish  his  right  to 
claim  of  the  appellee  a  larger  sum,  to  which  his  damages  might 
in  fact  amount,  we  think  the  principle  of  nudum  pactum,  can 
have  no  application  to  such  a  transaction. 

Without  intimating  any  opinion  as  to  the  sufficiency  in  point 
of  fact,  of  the  testimony  before  the  jury,  we  regard  the  evidence 
in  the  cause  as  authorising  the  court  to  submit  to  the  jury  the 
finding  of  the  facts  stated  in  either  alternative  of  the  appellant's 
prayer. 

It  follows  from  what  we  have  said^  that  the  county  court 
erred  in  refusing  to  grant  the  appellant's  prayer^  contained  in 
his  first  bill  of  exceptions^  and,  consequently^  that  the  court 
erred  in  granting  the  appellee's  prayer,  contained  in  the  appel- 
lant's second  bill  of  exceptions. 

Judgment  reversed  on  both  bilb  of  exceptions,  and  proce- 
dendo awarded. 

JUDGMENT  RBVERSED  AND  PROCEDENDO  A\VARDE1>. 
2  V.T 
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Jeremiah  Townshend  and  John  B.  Brooke^  Execxttors 
OP  John  Townshend,  vs.  Wiluam  Townshend  and 
others. — December  1848. 

Careators  who  are  the  assailants  of  a  will,  and  the  actors  who  originated  a 
petition  to  preyent  its  being  admitted  to  probate,  their  allegations  of  fact 
being  controverted,  are  entitled  to  be  placed  upon  the  record  in  the  atti- 
tude of  plaintiffs,  and  are  therefore  entitled  to  open  and  conclude  the  argu- 
ment before  the  jury  empannelled  to  try  the  issues  sent  from  an  orphans 
court  to  the  county  court,  in  relation  to  such  controverted  facts. 

Upon  the  trial  of  issues  of  fact,  designed  to  impeach  the  validity  of  a  will, 
that  instrument  must  be  in  evidence  before  the  jury,  and,  if  not  produced 
in  the  county  oourt  by  the  register  of  wills,  the  caveators,  plaintiffs  upon 
the  record,  ought  to  have  coerced  its  production  by  a  svbpana  dueti  tecum, 
directed  to  that  officer. 

But  where  the  factum  of  the  will  was  admitted  by  the  pleadings,  and  assumed 
by  the  issues,  evidence  is  unnecessary  to  establish  that  conceded  fact. 

Where  the  county  court,  under  such  circumstances,  excludes  the  evidence  of 
the  subscribing  witness  to  establish  the  conceded /octom  of  the  will»  it  is 
not  error. 

A  witness,  the  neighbor  of  a  deceased  testator,  had  known  him  well  for 
twenty-five  years,  often  had  dealings  with  him,  and  would  never  have  hesi- 
tated to  buy  from,  or  sell  to  him,,  land  or  negroes  for  any  amount,  may 
prove,  that,  in  his  opinion,  the  testator  was  of  sound  and  disposing  mind» 
and  capable  of  executing  a  valid  deed  or  contract,  during  all  the  period  of 
the  witness's  acquaintance  with  him. 

The  mere  naked  opinions  of  other  persons,  than  the  subscribing  witnesses 
to  a  will,  not  occupying  the  position  of  medical  men,  are  inadmissible  in 
reference  to  the  mental  capacity  of  a  testator,  whose  will  may  be  con- 
troverted. 

The  impression  made  upon  the  mind  of  a  witness,  by  the  conduct,  manner, 
bearing,  conversation,  appearance,  and  acts  of  a  testator,  in  various  busi- 
ness transactions,  is  not  mere  opinion;  it  is  knowUdge^  and  strictly  analogous 
to  the  cases  of  personal  identity  and  handwriting. 

It  is  an  error  to  suppose,  that  the  maxim,  "once  insane,  is  presumed  always 
to  be  insane,"  is  unqualified  in  its  character,  or  of  universal  application. 

A  continuing  insanity  is  never  to  be  presumed,  where  the  malady  or  delusion 
under  which  the  testator  labored,  was,  in  its  nature,  accidental  and  tem- 
porary. 

Where  there  is  proof  of  general  rationality,  and  also  of  delusion,  in  a  testator, 
it  would  be  an  encroachment  on  the  rights  of  the  jury  for  the  court  to  as- 
sume, that  the  delusion  under  which  the  testator  labored,  was  habitual, 
and  therefore  put  the  onus  of  proof,  that  he  was  free  of  such  delusion  at 
the  execution  of  his  will,  on  the  caveatees. 

The  character  of  the  delusion  under  which  a  party  labors,  as  whether  tempo- 
rary or  habitual,  is  within  the  exclusive  province  of  the  jury. 
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The  circumstance,  that  proof  of  delusion  is  all  on  one  side,  does  not  authorise 
the  court  to  direct  the  jury,  that  it  proves  the  fact.  The  jury  have  the 
right  to  refuse  their  credit  to  it. 

Where  there  is  testimony  in  a  cause  conducing  to  prove,  that  a  will  was  the 
direct  consequence  of  the  delusion  under  which  the  testator  labored;  a 
delusion  calculated  to  pervert  his  judgment  with  respect  to  the  disposition 
of  his  estate,  it  is  perfectly  clear,  that  he  could  not  be  considered  as  pos- 
sessing a  testamentary  capacity,  although,  upon  other  subjects,  he  may 
have  been  rational  and  sane. 

Appeal  from  Prince  George^ s  county  court. 

Oq  the  16th  May  1846,  the  appellants  ofTered  for  probate  the 
following  will : 

"In  the  name  of  Goi>,  Amen,  I,  John  Townshend,  of,  &c., 
being,  &c.,  do  make  and  publish  this  my  last  will  and  testa- 
ment, that  is  to  say : 

"First,  and  principally,  I  commit  my  soul  in  the  hands  of 
Almighty  God,  and  my  body  to  the  earth,  to  be  decently 
buried  on  the  land  I  bought  of  Otho  B.  BecUl,  at  the  discretion 
of  my  executors  hereinafter  named,  and  request  that  no  funeral 
sermon  be  preached  at  my  burial,  but  that  prayers  be  read  over 
me  by  a  member  of  some  Protestant  denomination;  and,  after 
my  just  debts  and  funeral  charges  are  paid,  I  give,  devise  and 
bequeath  as  follows,  viz  : 

"I  will  and  direct,  that  my  executors  shall  pay,  provided  I 
do  not  in  my  lifetime,  to  the  British  minister  or  embassador, 
accredited  at  Washington  city,  the  sum  of  eighty-five  pounds 
sterling,  being  the  amount  in  the  aggregate  of  certain  sums  of 
money,  which,  in  and  by  the  last  will  and  testament  of  my 
father,  Samuel  Tovmshend,  deceased,  are  directed  to  be  paid 
out  of  his  estate  to  certain  persons  therein  named,  being  at  that 
time  citizens  of  London,  in  England,  all  of  which  will  more 
fully  appear,  reference  being  had  to  said  last  will  and  testa- 
ment, now  remaining  of  record  in  the  office  of  the  register  of 
wills  of  Prince  George^ s  county:  the  said  amount  of  eighty- 
five  pounds  sterling  to  be  distributed  and  paid,  as  far  as  may 
be  practicable,  by  the  said  minister,  to  and  among  the  persons 
in  the  will  mentioned,  or  their  legal  representatives,  according 
to  the  sums  therein  stated,  to  be  due  them  respectively;  and  if 
any  of  the  said  persons,  or  their  legal  representatives,  cannot 
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be  found,  the  amount  payable  to  them,  to  be  distributed  among 
poor  objects  of  charity  in  the  city  of  London  aforesaid.  I  wish 
it  to  be  expressly  understood^  that  I  do  not  direct  the  payment 
of  this  money,  because  of  any  obligation  imposed  on  me  to 
that  effect,  but  simply  because  I  consider  the  same  to  have 
been  honestly  due  by  my  father^  who  desired  it  to  be  paid: 
and  my  brother  Leonard^  who  was  the  executor  of  my  father, 
having  neglected*  to  pay  it,  I  have  thought  proper  to  do  so. 
This  direction,  however,  is  by  me  expressly  confined  to  the 
principal  sum  aforesaid,  and  no  interest  whatever  is  to  be  paid 
by  my  executor  thereon. 

^'Item. — I  give  and  bequeath  to  all  my  negroes  or  servants, 
old  and  young,  and  their  increase,  their  freedom;  and  do 
direct,  that  my  executor  hereinafter  named,  shall,  immediately 
after  my  demise,  procure  and  deliver  to  them  respectively,  from 
the  proper  office  in  said  county,  such  certificates  as  may  be 
necessary  to  secure  to  them  their  full  enjoyment  of  their  free- 
dom; the  said  certificates,  when  thus  procured^  to  be  paid  for 
by  my  executor  out  of  my  estate.  And  whereas  also,  in  and 
by  a  certain  deed  of  manumission,  by  me  heretofore  executed, 
bearing  date  the  24th  of  December  1831,  and  recorded  in,  &c., 
on  the  20th  March  1832,  my  said  negroes  and  their  increase  are 
to  be  liberated,  manumitted,  and  set  free,  from  and  after  the 
time  of  my  death:  and  some  doubts  have  been  expressed  as  to 
the  validity  of  said  deed,  I  have,  for  remedy  thereof,  inserted 
the  aforegoing  clause  herein,  and  in  case  the  said  deed  and 
this,  my  will,  should  be  insufficient  to  manumit  and  free  from 
slavery  my  said  negroes,  and  their  said  increase,  I  hereby  give 
and  bequeath  them,  and  their  said  increase,  to  my  nephew, 
Jeremiah  Townshetid,  and  his  heirs,  not  for  the  use  of  himself 
and  his  heira,  but  for  the  use  of  the  said  negroes  and  their 
increase,  save  the  amount  of  one  cent  per  capita  per  annum, 
which  the  said  slaves,  and  their  said  increase,  are  hereby  re- 
quired to  pay  forever  hereafter  to  the  said  Jeremiah  Towns- 
hend  and  his  heirs." 

^^Item. — I  give^  devise  and  bequeath,  to  my  said  negroes, 
and  their  said  increase,  all  my  property,  both  real  and  personal, 
to  be  divided  amongst  them  equally,  share  and  share  alike,  to 
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them  and  their  heirs^  forever.  This  devise  and  bequest  is  to 
take  effect;  even  it,  for  any  cause  at  all;  at  present  unforeseen 
by  me;  the  said  negroeS;  or  their  said  increase;  should,  after 
my  death;  be  deprived  of  their  said  freedom  and  held  in 
bondage.  And  lasdy;  I  do  hereby  constitute  and  appoint  the 
said  Jeremiah  Townshend  and  John  B,  Brooke,  executors  of 
this  my  last  will  and  testament;  hereby  revoking  and  annulling 
all  former  wills  by  me  heretofore  made;  declaring  thiS;  and 
none  other;  to  be  my  last  will  and  testament.  In  testimony 
whereof;  I  have  hereunto  set  my  hand  and  seal;  this  17th  day 
of  September;  in  the  year  of  our  Lord  1844. 

John  Townshend,    (  Seal. )" 

^'Signed;  sealed;  published  and  declared;  as  and  for  his  last 
will  and  testament;  by  the  said  John  Thvmshend,  the  above 
named  testator,  in  presence  of  uS;  whO;  at  his  request;  in  his 
presence;  and  in  presence  of  each  other;  have  signed  our  names 
as  witnesses  thereto. 
Pha.  Chew, 
W.  B.  C.  Worthington, 
James  J.  Chew.'^ 

On  the  8th  June  1846;  the  appellees;  brother  and  nephew 
of  the  deceased;  filed  their  petition  in  the  orphans  court  of 
Prince  George*s  county,  representing;  that  at  the  date  of  the 
said  instrument  of  writing,  and  for  many  years  before;  and 
ever  since;  to  the  time  of  his  death;  the  said  John  Townshend 
was  continually;  and  without  intermission;  in  a  state  of  mental 
derangement  and  insanity;  and  utterly  incapable  of  making  a 
valid  disposition  of  his  property  by  last  will  and  testament;  by 
reason  of  his  unsoundness  of  mind;  as  aforesaid;  and  they  aver 
and  chaigC;  that  the  said  instrument  of  writing;  purporting  as 
aforesaid,  for  the  cause  aforesaid;  is  utterly  null  and  void,  and 
they  therefore  enter  thiS;  their  caveat;  against  the  probate 
thereof;  as  and  for  the  last  will  and  testament  of  the  said  de- 
ceased. That  by  the  said  paper,  purporting  as  aforesaid;  the 
said  deceased  devised  and  bequeathed  nearly  all  his  property; 
of  every  kind  and  description;  to  his  negroes;  to  the  exclusion 
of  all  his  heirs  and  next  of  kin;  that  for  many  years  prior  to 
his  death;  and  at  the  time  of  making  the  said  pretended  will; 
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the  deceased  was  so  much  under  the  injSuence  and  control  of 
certain  opinions  and  feelings,  originating  in  a  morbid  and  un- 
sound state  of  mind,  in  reference  to  the  safety  of  his  soul  and 
his  duty  in  regard  to  his  slaves,  as  made  him  a  monomaniac 
on  these  subjects,  (even  if  he  were  of  sound  and  disposing 
mind  on  other  subjects,  which  these  petitioners  wholly  deny;) 
and  from  these  peculiar  feelings  and  opinions,  excited  and 
operated  upon  by  the  acts  and  fraudulent  persuasions  of  his  ne- 
groes, or  some  of  them,  who  had  acquired  a  predominant  con- 
trol and  influence  over  him  in  all  that  related  to  themselves, 
he  was  utterly  incapable  of  making  a  valid  will  and  testament, 
in  regard  to  the  said  slaves  and  his  other  property;  and  your 
petitioners  aver  and  charge,  that  when  the  said  paper  was  exe- 
cuted, the  said  deceased  was  under  the  influences  aforesaid, 
which  were  so  overweening  and  controlling,  as  to  deprive  him 
of  the  power  of  resisting  them.  And  so  the  petitioners  aver, 
that  the  said  pretended  will  was  obtained  by  the  said  artful 
practices  and  fraudulent  persuasions  of  his  negroes,  or  some  of 
them,  at  a  time,  and  under  circumstances,  when  his  mind  was 
incapable  of  exercising  any  free  agency,  and  too  feeble  to  resist 
their  influence,  and  that  for  these  reasons  the  same  is  null  and 
void;  and  they  further,  in  like  manner,  enter  this,  their  caveat, 
against  the  probate  thereof,  as  and  for  the  last  will  and  testa- 
ment of  the  said  deceased,  &c. 

The  answer  of  John  B.  Brooke  admitted,  that  the  petitioners 
are  related  to  John  Tovms/iend,  the  deceased;  that  7.  T,  de- 
parted this  life  in  May  last;  that  at  the  lime  of  his  death,  he 
was  a  very  aged  man.  That  on  the  17th  September  1844, 
the  said  /.  T.  made  and  executed  an  instrument  of  writing, 
as  his  last  will  and  testament,  and  which  has,  since  bis  death, 
been  lodged  in  the  oflice  of  the  register  of  wills  of  Prince 
George"* s  county,  for  probate,  and  that  this  respondent  and  the 
said  Jeremiah  7.,  were  named  and  appointed  as  executors 
thereof;  and  that  the  said  John  7*.,  at  the  date  of  the  said  will, 
and  for  many  years  before,  and  up  to  the  time  of  his  death, 
entertained,  or  at  any  rate  expressed,  some  very  peculiar  views 
on  the  subject  of  religion  and  the  scriptures,  but,  in  all  other 
respects,  he  was,  as  far  as  this  respondent  knew  anything  of 


OF  MARYLAND.  15 


Brooke,  et  al.,  vs.  Townshend. — 1848. 


him^  a  man  of  good  practical  judgment  and  sense^  and,  in 
matters  of  business,  always  appeared  to  possess  very  considera- 
ble acuteness.  The  respondent  is  not  aware^  and  does  not 
admits  that  the  disposition  of  his  property  by  /.  T.,  was  super- 
induced by,  or  originated  in,  a  morbid  and  unsound  state  of 
mind,  in  reference  to  the  safety  of  his  soul,  and  his  duty  in 
regard  to  his  slaves;  and  this  respondent  further  states,  that  he 
has  no  knowledge  of  any  persuasion  or  improper  influence 
exercised  by  the  negroes  of  the  said  /.  T.,  or  any  of  them,  in 
relation  to  the  execution  of  the  said  will. 

The  answer  of  Jeremiah  TWn^A^nc?  reiterated  the  statements 
of  his  co-executor,  and  also  alleged,  that  he  was  constrained 
further  to  declare,  that  upon  the  subject  of  the  disposition  of 
his  estate,  the  said  /.  7\  always  thought  and  believed^  that  he 
was  acting  under  the  immediate  agency  of  the  Almighty,  and 
under  the  conviction,  that  he  had  seen  and  conversed  with 
Goi>  face  to  face,  and  that  he  had  been  told  by  God,  to  make 
such  a  will;  this  respondent  believes  he  executed  said  paper. 
This  respondent  further  declares,  that  the  negro  slaves  of  said 
John  Tovmshend  had  considerable  influence  with  him,  but  to 
what  extent  said  influence  was  exerted  in  reference  to  the 
execution  of  said  paper,  this  respondent  does  not  know  and 
cannot  state. 

Upon  this  petition  and  answer,  the  orphans  court  directed 
the  following  issues,  framed  by  the  caveators,  to  be  transmitted 
to  the  county  court  for  trial : 

Ist.  Whether  the  said  John  Townshend^  at  the  time  of 
signing  the  said  paper  or  instrument  of  writing,  purporting  to  be 
his  last  will  and  testament,  was  of  sound  and  disposing  mind, 
and  capable  of  executing  a  valid  deed  or  contract. 

2nd.  Whether  at  the  time  mentioned  in  the  preceding 
issue,  was  (he  said  John  Tovmshend  urged  thereto  by  the 
importunities  of  his  negro  slave,  Thomas  Gantty  or  of  any 
other  of  his  slaves,  the  devisees  in  said  paper  mentioned,  or  by 
the  importunities  of  the  defendants,  or  either  of  them,  or  any 
other  person  or  persons  whatever,  which  he  was  too  weak  to 
resist,  and  under  circumstances  which  left  him  not  free  to  act 
in  the  disposition  of  his  estate. 
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3rd.  Whether  the  signature  of  said  John  Townshend  to  said 
paper;  purporting  as  aforesaid,  was  his  own  free  and  voluntary 
act;  to  which  he  was  induced,  with  knowledge  of  its  contents 
and  import;  and  without  the  exercise  of  an  undue  influence, 
by  the  slaves  aforesaid,  or  any  of  them,  or  by  the  defendants, 
or  either  of  them,  or  by  any  other  person  or  persons  whatever, 
which,  in  his  then  situation,  and  then  imbecility  of  mind,  pre- 
vented him  from  making  a  disposition  of  his  estate  according 
to  his  own  free  will. 

4th.  Whether  the  execution  of  the  said  paper  by  the  said 
John  Townshendy  was  procured  by  fraud  or  by  misrepresenta- 
tion;  by  the  said  negro  slaves,  or  any  of  them,  or  by  the  said 
defendants,  or  either  of  them,  or  by  any  other  person  or  persons 
whatever,  acting  with  the  privity  or  by  the  direction  of  them, 
or  any  of  them. 

6th.  Whether  the  said  paper;  purporting  as  aforesaid,  be 
void,  by  reason  of  undue  influence,  fraudulent  devices^  impor- 
tunities, misrepresentations  and  deceits,  practised  by  the  said 
negro  slaves,  or  any  of  them;  or  by  the  said  defendants,  or 
either  of  them,  or  by  any  other  person  or  persons  whatever, 
vnth  them,  or  either  by  privity  or  direction  upon  the  said  John 
Tovmshendf  to  induce  him  to  execute  the  said  paper. 

6th.  Whether  the  said  John  Townshend,  at  any  time  subse- 
quent to  the  execution  of  said  paper,  purporting  as  aforesaid,  was 
desirous  of  altering  the  same,  and  whether  he  was  prevented 
therefrom  by  the  management,  fraud,  undue  influence;  or  im- 
portunities; of  the  said  negro  slaves;  or  any  of  them,  or  of  the 
said  defendants,  or  either  of  them,  or  by  any  other  person  or 
persons  whatever,  by  their,  or  either  of  their,  procurement  or 
direction. 

The  jury  found  the  first  five  issues  for  the  caveators,  and  the 
sixth  for  the  caveatees. 

The  county  court  adjudged  the  record  to  be  transmitted  to 
the  orphans  court ,  with  costs  to  the  caveators. 

1st  Exception.  At  the  trial  of  this  cause,  after  the  jury  had 
been  empannelled,  the  caveators,  by  their  counsel,  claimed  of 
the  court  the  right  to  open  and  conclude  the  argument  before  the 
jury,  which  said  right  the  caveatees,  by  their  counsel,  resisted ^ 
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and  claimed,  as  a  matter  of  right,  that  the  caveatees  should  ojieo 
and  conclude  the  argument  before  the  jury.  The  court,  how- 
ever, were  of  the  opinion,  that  the  caveators  had  a  right  to  open 
and  conclude  the  argument  before  the  jury.  The  caveatees 
excepted. 

2nd  Exception.  At  the  trial  of  the  issues  in  this  cause, 
after  the  court  had  ruled  as  aforesaid,  and  after  the  counsel  for 
the  caveators  had  made  his  opening  statement  to  the  jury,  the 
caveators  insisted,  it  was  incumbent  on  the  caveatees  to  prove 
the  execution  of  the  will,  to  try  the  validity  of  which  the  issues 
aforesaid  were  framed,  before  they,  the  caveator,  could  be 
obliged  to  offer  any  evidence  to  impeach  the  validity  of  said 
will.  The  court,  (Magruder,  C.  J.,  and  Grain,  A.  J.,) 
were  of  opinion,  that  the  instrument  of  writing  to  which  the 
issues  relate,  must  be  in  evidence  to  the  jury,  and  the  execu- 
tion of  it  by  the  alleged  testator,  ought  to  be  proved  by  the 
caveatees,  rather  than  the  caveators,  when  it  is  to  be  read  in 
evidence  to  the  jury;  until  the  paper  is  before  the  jury,  neither 
party  can  properly  offer  evidence  to  establish  or  destroy  its 
validity,  and  without  proof  or  admission  of  its  execution,  a  trial 
of  the  issues  could  not  well  be  had;  the  party  objecting  to  the 
instrument  cannot  be  required  to  prove  its  execution.  The 
practice  is  for  the  caveatees  to  offer  some  proof  of  its  execution, 
then  its  validity  is  presumed,  until  it  is  impeached  by  the  party 
objecting  to  it.     The  caveatees  excepted. 

3rd  Exception.  At  the  trial  of  the  issues  in  this  cause,  the 
caveatees,  to  establish  the  factum  and  execution  of  the  said 
paper  writing  in  said  issues  mentioned,  proved  to  the  jury,  by 
James  J.  CheWp  one  of  the  attesting  witnesses,  that  he  attested 
the  execution  of  said  paper,  together,  and  at  the  same  time, 
with  the  other  attesting  witnesses  thereto,  and  in  the  presence 
of  the  said  John  Townshend,  who,  either  before,  or  after,  or  at 
the  lime  of  said  attestation  by  said  witnesses,  acknowledged 
the  same  to  be  his  will;  that  at  the  time  of  said  attestation,  or 
immediately  thereafter,  or  before  the  said  John  Townshend 
entered  and  partook  of  a  conversation,  (the  subject  matter  of 
which  this  witness  does  not  recollect,)  with  the  said  attesting 
witnesses,  the  said  caveatee,  Brooke,  and  tlie  said  John  Towns- 
3        V.7 
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hend,  at  that  time,  knew  what  he  was  engaged  in;  and  that 
the  said  W.  B.  C.  Worthingtorty  whose  name  is  hereto  sub- 
scribed as  an  attesting  witness,  is  deceased  j  and  the  general 
habit  of  the  witness  is,  when  he  is  called  upon  to  attest  a  paper, 
to  see  that  the  party  signs  the  paper  or  acknowledges  it,  before 
he,  the  witness,  attests  it.  That  at  the  time  of  the  execution 
of  the  said  paper,  the  said  witness  was  a  deputy  clerk  in  the 
office  of  one  of  the  attesting  witnesses,  PkUemon  CheWy  then 
register  of  wills  for  this  county,  and  the  said  will  was  executed 
in  the  office  of  said  register;  and  the  cavealees  further  proved, 
by  the  said  Philemon  CheWy  the  other  attesting  witness  alive, 
that  he  is  satisfied,  from  seeing  his  name  as  a  witness  to  said 
paper  in  his  own  handwriting,  that  he  attested  the  paper,  but 
had  no  recollection  whatever  of  the  circumstances  under  which 
it  was  done.  That  his  (witness's,)  memory  has  been  much 
impaired  within  the  last  few  years^  and  the  caveatees  further 
offered  to  prove,  by  said  last  named  attesting  witness,  that  from 
his  general  practice  of  attesting  various  papers,  such  as  bonds 
and  wills,  and  other  papers  requiring  attestation  for  divers  per- 
sons, at  different  periods,  that  he  is  satisfied  the  said  paper 
writing  was  signed  in  his  presence,  and  in  the  presence  of  the 
other  two  attesting  witnesses,  by  the  said  John  Toumshendy  and 
published  and  declared  by  the  said  John  Townshend  as,  and 
for  his  last  will  and  testament,  in  the  presence  of  the  said  wit- 
ness, and  the  other  two  attesting  witnesses;  and  that  witness 
attested  the  same  in  the  presence  of  the  said  John  Tovmshendy 
at  the  time  of  said  publishing  and  declaring,  and  at  his  request; 
which  said  general  practice  of  the  said  witness,  the  counsel  for 
the  caveators  objected,  as  being  inadmissible;  which  objection 
the  court  sustained,  and  were  of  opinion,  that  the  said  evidence 
so  proposed  to  be  offered  was  inadmissible,  because  it  is  not  io 
be  ascertained  in  the  trial  of  these  issues,  whether  the  will  is 
executed  so  as  to  devise  real  estate.  The  testimony  therefore 
asked  of  Philemon  Chew,  even  if  admissible  in  a  contest  be- 
tween heirs  and  devisees,  (which  this  court  is  not  called  upon 
to  decide,)  could  not  be  pertinent  to  any  of  the  issues  now  to 
be  tried,  especially  as  proof  of  the  execution  of  the  paper  by 
the  alleged   testator  has  been  offered,  and  indeed  its  exe- 


OP  MARYLAND.  19 


Brooke,  et  al.,  vs,  Townshcnd. — 1848. 


cation  is  admitted,  and  the  proof  at  this  stage  of  the  case,  is 
only  offered  to  prove  the  execution  of  the  paper;  to  which 
opinion  of  the  court  the  caveatees  excepted. 

4th  Exception.  On  the  trial  of  the  issues  in  this  cause, 
the  caveatees,  to  maintain  the  issues  on  their  part  joined, 
offered  to  prove  by  a  competent  witness,  Joseph  B.  IRlly 
(after  he  had  been  sworn,  and  stated  to  the  jury,  that  the  tes- 
tator in  this  cause  had  been  a  neighbor  of  his,  and  he  had 
known  him  well  for  the  preceding  twenty-five  years,  and  that 
he  had  often  had  dealings  with  him,  and  would  never,  during 
his  acquaintance  with  him,  have  hesitated  to  buy  from,  and 
sell  to  him,  land  and  negroes  for  any  amount  that  might  have 
be^i  agreed  on  between  them,)  that,  in  his  opinion,  based 
upon  the  foregoing  facts  detailed  by  him  to  the  jury,  and 
from  his  acquaintance,  as  testified  to  by  him,  with  the  late 
John  Toymshend,  the  said  John  TmoTtshend  was  of  sound  and 
disposing  mind,  and  capable  of  executing  a  valid  deed  or  con- 
tract, during  all  the  period  of  said  witness's  acquaintance  with 
him;  to  which  said  opinion  so  proposed  to  be  offered,  the  cavea- 
tors objected  as  inadmissible.  The  court,  (Magruder,  C. 
J.,)  sustained  the  said  objection,  and  refused  to  permit  said 
testimony,  as  to  his  opinion,  go  to  the  jury;  because,  although 
the  subscribing  witnesses  to  a  will  may  express  their  opinion, 
touching  the  sanity  or  insanity  of  the  alleged  testator  at  the 
time  of  executing  it,  the  professional  men  may  likewise,  yet 
other  witnesses  can  only  testify  as  to  facts,  and,  of  course,  can- 
not testify  their  opinion  in  respect  to  his  sanity  or  insanity. 
The  books  say,  the  subscribing  witnesses  may  express  their 
opinion;  why  say  so,  if  all  others  who  may  have  formed  an 
opinion,  are  also  at  liberty  to  testify  that  opinion?  The  wit- 
ness cannot  be  brought  within  any  of  the  exceptions  to  the 
general  rule,  which  requires  witnesses  to  state  facts,  and  not 
give  opinions;  to  which  said  opinion  of  the  court  sustaining 
said  objection,  and  refusing  to  permit  said  testimony  to  go  to 
the  jury,  the  caveatees  excepted. 

5th  Exception.  At  the  trial  of  this  cause,  and  after  the 
evidence  contained  in  the  third  and  fourth  exceptions,  which 
is  to  be  considered  as  part  of  (his,  had  been  given,  the  cavea- 
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tors,  to  maintain  the  issues  on  their  part  joined,  proved  to  the 
jury,  by  a  hirge  number  of  witnesses,  that  John  Townshend, 
at  different  intervals,  from  1816  up  to  1842,  and  during  the 
year  1845,  was  under  th6  conviction^  that  he  had,  at  various 
times,  pei-sonal  sight  of,  and  intercourse  and  conversation  with, 
the  Almighty.  They  also  proved  a  variety  of  facts  and  cir- 
cumstances, to  show  the  views  of  the  testator  with  reference  to 
the  Divinity,  several  sects  of  christians,  and  his  peculiar  notions 
upon  the  subject  of  eternal  punishment;  the  circumstances  and 
command,  as  he  alleged,  under  which  he  made  his  sales  of 
produce,  and  the  introduction  of  party  politics,  in  conversation 
and  in  connexion  with  his  imputed,  extraordinary  religious 
sentiments.  The  supernatural  mode  in  which  he  supposed 
himself  directed  to  manumit  his  negroes,  and  other  evidence 
tending  to  show  that  the  deceased  labored  under  a  religious 
delusion,  both  with  respect  to  his  property  and  negroes. 

The  caveatees  then  proved,  that  for  the  last  thirty  years,  the 
said  John  Townshend  was  very  conversant  with  the  scriptures, 
and  quoted  them  upon  all  occasions,  to  enforce  the  doctrines 
advanced  by  him;  that  he  was  a  man  of  unimpeachable  mo- 
rality and  integrity;  fair  in  all  his  dealings  with  his  fellow 
men;  was  a  farmer,  and  commenced  life  with  a  small  property 
of  nearly  two  hundred  acres  of  land,  and  a  very  small  personal 
property;  that  he  died  at  the  age  of  eighty-one  years,  possessed 
of  a  real  estate,  amounting  to  thirteen  or  fourteen  hundred 
acres,  and  a  large  stock  of  negroes,  more  than  fifty  in  number; 
that  he  was  a  very  eccentric  man,  but,  in  business  mattens,  he 
was  possessed  of  considerable  shrewdness;  he  was  never  known 
by  witness  to  oppose  the  prescription  of  his  physician ;  that  he 
kept  accoimts  at  stores,  with  his  physicians,  and  other  indi- 
viduals, as  is  the  habit  of  most  of  persons  in  the  community, 
and  would  pay  them  at  the  end  of  the  year,  either  in  person, 
or  send  the  money  by  one  of  his  servants;  that  he  would  con- 
sult witness  on  matters  of  business,  and  always  spoke  rationally, 
and  knew  how  to  take  care  of  his  interest.  He  appeared  rever- 
ently to  beUeve  all  the  doctrines  of  the  christian  religion.  That 
finding,  on  one  occasion,  that  the  doctrines  promulgated  by 
him  were  doing  more  harm  than  good,  and,  in  some  measure, 
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giving  to  those  young  men  with  whom  he  was  acquainted, 
immunity  to  sin  ^  be  then  told  every  body  better,  and  that  all 
men  would  not  be  saved ;  that  most  of  his  wild  and  eccentric 
conversations  were  for  talk  sake,  as  witness  judged  from  the 
manner  of  deceased  at  the  time  of  the  conversations;  that  de- 
ceased was  very  fond  of  religious  controversy,  and  would  laugh 
heartily  in  these  controversies;  in  his  last  sickness,  he  was 
aware  of  his  approaching  end,  and  was  very  composed,  and 
said  he  would  die.  That  his  disease  was  dropsy  in  the  chest, 
and  the  symptoms  are  choking  and  shortness  of  breath;  that 
he  considered  he  was  impelled,  by  a  high  sense  of  religious 
obligation^  and  a  conscientious  discharge  of  his  duty;  and  the 
family  physician  of  deceased  proved,  that,  in  his  opinion,  was 
of  sufficient  sense  and  judgment  to  execute  a  will  or  deed,  dis- 
posing of  either  real  or  personal  estate,  and  that  in  matters  of 
business,  deceased  was  shrewd  and  astute.  They  further  proved 
the  extent,  nature  and  character,  of  many  transactions  of  busi- 
ness in  which  he  had  been  concerned,  and  his  rationality 
therein. 

The  caveatees,  by  their  counsel,  after  the  testimony  by  the 
witnesses  for  both  sides  had  been  detailed,  all  of  which  is  con- 
tained in  this  and  the  preceding  exceptions,  which  are  hereby 
made  and  considered  as  a  part  of  this  exception,  prayed  the 
court  to  instruct  the  jury : 

1st.  That  if  they  find  from  the  evidence  aforesaid,  that  at 
the  time  of  executing  and  acknowledging  the  paper  propounded 
for  probate  in  this  cause,  the  said  John  Townshend  was  of 
sound  and  disposing  mind,  and  capable  of  executing  a  .valid 
deed  or  contract,  then  the  said  John  Townshend  had  a  suffi- 
cient testamentary  capacity. 

2nd.  If  the  jury  shall  find  from  the  evidence  aforesaid,  that 
the  said  /.  T.,  at  the  time  he  executed  the  paper  propounded 
for  probate,  was  under  no  other  delusion,  than  that  of  believing 
that  the  Almighty  specially  revealed  himself,  by  manifesting 
his  supreme  will  to  him  in  regard  to  all  matters  of  business  or 
importance  occurring  to  said  Toumshendy  and  that  he  was 
bound  implicitly  to  obey  said  revelations  of  the  will  of  the  Al- 
mighty God;  and  if  they  further  find  from  the  evidence,  that 
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in  Other  matters,  while  acting  under  said  delusion,  he  acted 
rationally,  and  as  a  man  of  sound  and  dis}K>sing  mind,  and  one 
•capable  of  making  a  valid  deed  or  contract,  then  the  said 
alleged  delusion  is  not  of  itself  sufficient  to  avoid  said  will. 

3rd.  If  the  jury  shall  find  from  the  evidence  aforesaid,  that 
the  alleged  delusion,  (if  any,)  under  which  the  said  /.  T.  was 
acting,  at  the  time  of  executing  the  paper  propounded  as  his 
last  will  and  testament,  did  extend  to  the  other  acts  of  said  T,; 
and  if  they  further  find,  that  said  delusion,  although  existing 
in  the  same  degree,  did  not  prevent  the  said  T.  from  acting, 
at  the  time  of  said  other  acts,  as  a  man  of  sound  and  disposing 
mind,  and  capable  of  executing  a  valid  deed  or  contract,  would 
act,  then  it  is  competent  for  the  jury  to  find,  that  said  T.  was 
of  sound  and  disposing  mind,  and  capable  of  executing  a  valid 
contract,  at  the  time  of  executing  said  paper  so  propounded, 
notwithstanding  they  may  believe  he  was,  at  the  time  of  exe- 
cuting said  paper,  acting  under  said  alleged  delusion. 

And  thereupon  the  caveators  prayed  the  court  to  instruct  the 
jury: 

1st.  That  if  they  find  in  the  execution  of  the  will  in  this  cause^ 
the  said  /.  T.  acted  under  mental  delusion,  with  reference  to 
the  disposition  of  the  property  therein  devised,  then  they  must 
find  for  the  caveators. 

2nd.  The  caveators  further  prayed  the  court  to  instruct  the 
jury,  that  if  they  find  from  the  evidence,  that  prior  to  the  exe- 
cution of  the  will,  the  said  John  Townshend  labored  under 
delusion,  as  to  the  disposition  of  the  property  therein  devised, 
then  it  is  incumbent  upon  the  caveatees  to  prove  his  freedom 
from  said  delusion,  at  the  period  of  the  execution  of  said  will. 

The  court  granted  the  first  prayer  of  tlie  caveatees,  and  the 
Jirst  prayer  of  the  caveators,  without  objection  of  counsel  on 
either  side,  and  refused  to  grant  the  second  and  third  prayers 
of  the  caveatees,  and  granted  the  second  prayer  of  the  ca- 
veators. 

The  court  refused  to  grant  the  second  and  third  instructions 
asked  for  by  the  caveatees,  and  for  the  following  other  reasons: 
they  are  calculated  to  mislead  the  jury,  inducing  them  to 
believe,  that  in  judging  of  the  testamentary  capacity  of  the 
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deceased,  they  might  exclude  from  their  consideration  the  other 
facts  and  circumstances  in  proof,  and  which  are  to  be  taken  in 
consideration  with  the  matter  in  evidence,  upon  which  the 
prayer  is  grounded;  the  unreasonable  provision  of  the  will, 
and  all  the  facts  and  circumstances  in  proof,  tending  to  show 
the  incapacity  of  the  deceased  to  make  a  disposition  of  the 
estate,  with  judgment  and  understanding  with  reference  to  the 
amount  and  situation  of  his  estate,  and  the  relative  claims  of 
the  difierent  persons  who  should  have  been  the  objects  of  his 
bounty.  The  court  is  not  to  ascertain  the  value  of  each  portion 
of  the  testimony,  but  all  of  it  going  to  show  capacity  or  incapa- 
city, at  the  time  of  making  the  will,  is  to  be  considered  by  the 
jury,  who  are  to  decide  the  question  of  sanity,  and  from  the 
whole  testimony  the  jury  are  to  determine,  whether  the  de- 
ceased, at  the  time  of  executing  the  will,  was  of  sound  and 
disposing  mind,  and  capable  of  executing  a  valid  deed  or  con- 
tract. The  whole  of  the  testimony,  except  so  much  as  the 
exceptions  state,  was  objected  to,  having  gone  to  the  jury  with- 
out objection;  and  the  purpose  for  which  any  portion  of  it, 
(unless  when  otherwise  mentioned,)  not  being  stated,  or  re- 
quired to  be  stated,  the  second  prayer  of  the  caveators  is  granted, 
because,  although  the  presumption  of  law  is,  that  every  tes- 
tator was,  at  the  time  of  executing  the  instrument,  of  sound, 
disposing  mind,  and  capable  of  making  a  valid  deed  or  con- 
tract, and  the  burden  of  proof  lies  upon  those  who  assert  the 
mind  to  have  been  unsound ;  yet  if  a  previous  state  of  insanity 
has  been  established  to  the  satisfaction  of  (he  jury,  then  the 
onus  is  upon  the  party  who  would  establish  the  will. 

The  court  expresses  no  opinion  touching  the  value  or  weight 
of  any  part,  or  of  the  whole  of  the  testimony,  which  has  gone 
to  the  jury,  they  being  the  exclusive  judges  thereof.  To  which 
said  refusal  to  grant  the  said  second  and  third  prayers  of  the 
caveatees,  and  the  granting  of  the  said  second  prayer  of  the 
caveators,  the  caveatees  excepted. 

The  caveatees  appealed  to  this  court. 

The  cause  was  argued  before  Dorse y,  C.  J.,  Martin  and 
Prick,  J. 
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By  Alexander  and  Digges  for  the  appellants,  and 
By  W.  H.  Tuck  and  T.  F.  Bowie  for  the  appellees. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

It  appears  from  the  record  in  this  case,  that  at  the  trial  of  the 
cause  in  the  county  court,  after  the  jury  had  been  impannelled, 
the  appellees,  as  the  caveators  of  the  will  in  controversy,  claimed 
the  privilege  of  opening  and  concluding  the  argument  before 
the  jury.  This  claim  was  resisted  by  the  appellants,  who 
maintained,  that  they  were  entitled,  as  the  caveatees  of  the 
will,  to  begin  and  conclude  the  argument,  upon  these  issues. 
The  court  below  decided  in  favor  of  the  position  taken  by  the 
caveators,  and  whether  they  erred  in  the  opinion  thus  expressed 
by  them,  is  the  question  raised  for  our  consideration,  by  the 
Jirst  bill  of  exceptions. 

It  appears  from  the  proceedings,  as  exhibited  by  the  record, 
in  this  case,  that  on  the  16th  of  May  1846,  the  instrument  of 
wriling  of  the  17th  of  September  1844,  purporting  to  be  the 
last  will  and  testament  of  John  Townshend,  was  propounded 
for  probate  in  the  orphans  court  of  Prince  George^ s  county,  by 
the  appellants,  as  executors;  that  on  the  Sth  of  June,  in  the 
same  year,  the  caveat  and  petition  of  the  appellees  was  inter- 
posed, in  which  they  aver  and  charge,  that  the  pretended  will 
was  invalid,  upon  the  two-fold  ground,  that  the  testator  was, 
at  the  period  of  its  execution,  mentally  incapable  of  making  a 
valid  deed  or  contract,  and  that  the  paper  purporting  to  be  his 
will,  was  procured  from  him  by  fraud  or  undue  influence;  and, 
in  their  petition,  they  prayed,  that,  for  the  purpose  of  trying 
the  validity  of  the  said  pretended  last  will  and  testament,  issues 
might  be  transmitted  to  Prince  George^s  county  court,  involv- 
ing the  objections  presented  by  the  caveat. 

The  appellants  appeared  in  the  orphans  court  on  the  20th 
of  October  1846;  one  of  them,  John  B.  Brooke,  in  his  answer 
to  the  petition  of  the  appellees,  distinctly  denies  the  allegations 
of  the  caveat,  with  respect  both  to  incapacity  and  fraud,  or 
undue  influence,  as  therein  contained,  and  the  issues  in  dis- 
pute, and  transmitted  to  the  county  court  for  the  determination 
of  a  jury,  are  predicated  on  an  affirmation  of  facts,  introduced 
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for  the  purpose  of  impeaching  the  will  by  (he  caveators  oq  the 
one  side^  and  a  negation  of  those  facts  by  the  caveatee  in  his 
answer.  And  it  appears  to  lis  to  be  perfectly  clear,  that  in  a 
case  thus  situated,  the  caveators  are  to  be  regarded  as  the  as- 
sailants of  the  will;  as  the  actors  who  originated  this  proceed- 
ing, and  who  were  therefore  entitled  to  be  placed  upon  the 
record  in  the  attitude  of  plaintiffs.  And,  assuming  this  to  be 
the  true  position  of  the  caveators,  it  results  from  the  decision  of 
the  Court  of  Appeals,  in  the  case  of  Kearney  against  Goughy 
5  Gill  4*  Jokn.y  457,  that  they  possessed  the  right  to  open  and 
close  the  argument  before  the  jury. 

In  that  case,  an  action  was  instituted  against  the  defendant, 
for  a  libel  on  the  plaintiff 's  wife.  The  defendant  pleaded  a 
justification  as  to  a  part  of  the  libel,  and  contended  at  the  trial, 
that  inasmuch  as  he  had  justified  the  language  charged  to  him 
in  the  declaration,  the  affirmative  of  the  issue  was  upon  him, 
and  that  he  had  the  right  to  open  and  conclude  the  argument. 
But  the  court  below  refused  the  application,  and  the  Court  of 
Appeals,  in  concurring  with  this  opinion,  say  : 

**The  decision  is  in  conformity  with  the  settled  practice 
throughout  the  State,  giving  to  the  plaintifon  the  record  the 
opening  and  conclusion,  except  in  cases  of  avowry  for  rent  in 
arrear,  in  relation  to  which  the  practice  is  not  uniform." 

The  ruling  of  the  court  below  upon  the  point  presented  in 
this  exception,  was,  therefore,  we  think,  correct;  and  we  pro- 
ceed to  consider  the  questions  raised  for  our  examination,  by 
the  second  bill  of  exceptions. 

We  arc  informed  by  this  exception,  that  after  the  counsel 
for  the  caveators  had  made  his  opening  speech  before  the  jury, 
the  caveators  insisted,  that  upon  the  issues  which  the  jury  were 
sworn  to  try,  it  was  incumbent  on  the  caveatees  to  prove  the 
execution  of  the  will,  to  try  the  validity  of  which  the  issues 
were  framed,  before  the  caveators  could  be  obliged  to  offer  any 
evidence  to  impeach  its  validity;  and  that  this  application  was 
granted  by  the  court  below,  who  held  : 

^^That  the  instrument  of  writing  to  which  the  several  issues 
relate,  must  be  in  evidence  to  the  jury,  and  the  execution  of  it 
by  the  alleged  testator,  ought  to  be  proved  by  the  caveatees 
4         v.7 
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rather  than  the  caveators^  when  it  is  to  be  read  in  evidence  to^ 
the  jury." 

We  cannot  concur  with  the  ruling  of  the  county  court  as 
disclosed  to  us  by  this  exception.  The  factum  of  the  will  was 
admitted,  and  indeed  assumed  by  the  issues  in  the  cause^  and 
the  introduction  of  evidence  to  establish  a  conceded  fact,  was  an 
act  of  superer(^tion,  and  therefore  to  be  treated  as  irrelevant 
and  inadmissible.  The  court  was  certainly  correct  in  declaring, 
that  it  was  indispensably  necessary  to  place  before  the  jury  the 
instrument  of  writing,  in  reference  to  which  the  issues  were 
framed;  but  if  the  will  was  not  produced  in  court  by  the  regis- 
ter of  wills,  to  whose  custody  it  had  been  confided,  it  was  the 
duty  of  the  caveators,  who  were  the  plaintiffs  upon  the  record, 
and  entitled  to  open  the  cause,  to  have  coerced  its  production 
by  a  subposna  duces  tecuniy  directed  to  that  officer.  A  subpasna 
of  this  character,  would  have  been  ordered  by  the  court,  on  the 
application  of  the  caveators. 

It  follows  from  the  views  we  have  thus  presented,  with  re- 
spect to  the  questions  suggested  by  the  second  exception,  that 
the  evidence  introduced,  and  proposed  to  be  adduced,  by  the 
caveatees  in  the  third  exception,  was  entirely  irrelevant  and 
inadmissible.  It  was  proposed  to  prove,  by  the  testimony  of 
the  attesting  witnesses,  the  factum  of  a  paper,  the  execution  of 
which  was  admitted  by  the  pleadings  and  issues  in  the  cause. 
This  could  not  be  done;  and  the  act  of  the  court  below,  in 
excluding  evidence,  the  aim  and  object  of  which  was  to  estab- 
lish the  execution  of  a  will  in  this  condition,  cannot  be  com- 
plained of  as  error,  because,  according  to  the  law  of  the  case, 
as  now  enunciated,  the  testimony  proposed  to  be  offered  by  the 
appellants,  would  be  considered,  in  legal  contemplation,  as  in 
all  respects,  incompetent.  The  ruling  of  the  court,  as  expressed 
in  this  bill  of  exceptions,  must  therefore  be  affirmed ;  but  whether 
the  law  announced  by  the  court  below,  with  regard  to  the  point 
intended  to  be  reserved  by  that  exception,  assuming,  that  it 
was  incumbent  on  the  appellees  to  have  proved  affirmatively 
the  factum  of  the  will,  be  correct  or  not,  has  become  an  ab- 
stract question,  upon  which  it  is  not  proper  for  this  court  to 
express  an  opinion. 
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It  appears  from  the  fourth  exception,  that  the  caveatees  pro- 
duced a  witness^  who  proved^  that  he  had  been  a  neighbor  of 
the  testator,  and  had  known  him  well  for  twenty-five  years; 
that  he  had  often  had  dealings  with  him,  and  would  never, 
daring  bis  acquaintance  with  him,  have  hesitated  to  buy  from 
him,  or  sell  to  him,  land  and  negroes,  for  any  amount  that 
might  have  been  agreed  on  between  them.  This  evidence 
was  admitted  without  objection.  The  caveatees  then  offered 
to  prove  by  the  witness,  that,  in  his  opinion,  based  on  the  fore- 
going facts,  and  from  his  acquaintance  with  the  testator,  the 
testator  was  of  sound  and  disposing  mind,  and  capable  of  exe- 
cuting a  valid  deed  or  contract,  during  all  the  period  of  the 
witness's  acquaintance  with  him.  The  court,  on  objection  in- 
terposed by  the  caveators,  refused  to  permit  the  witness  to 
express  his  opinion  with  respect  to  the  capacity  of  the  testator. 
An  exception  was  taken  to  this  ruling  of  the  court,  and  the 
counsel  for  the  appellants  have  insisted,  that  after  the  witness 
had  proved,  that  he  was  for  a  series  of  years  in  the  habit  of 
frequent  intercourse  with  the  testator,  in  the  way  of  business, 
and  in  the  interchange  of  friendly  offices,  he  might  be  required 
to  express  his  opinion,  based  on  such  observation  and  facts,  in 
relation  to  the  capacity  of  the  testator. 

The  proposition  advanced  by  the  counsel  for  the  appellants, 
is  unquestionably  conect,  and  the  court  below  erred,  we  think, 
in  the  opinion  expressed  by  them  in  this  exception. 

It  is  stated  by  the  elementary  writers  upon  this  subject,  that 
the  attesting  witnesses  are  considered  in  the  law  as  placed  round 
the  testator,  to  protect  him  against  fraud  in  the  execution  of 
his  will,  and  to  judge  of  his  capacity;  that  the  testator  is  in- 
trusted to  their  care;  and  it  is  their  duty  to  inform  themselves 
of  his  capacity,  before  they  attest  his  will;  and  it  is  on  this 
ground,  that  these  witnesses  are  permitted  to  testify  as  to  the 
opinions  they  formed  of  the  testator's  capacity,  at  the  time  of 
executing  his  will.  And  it  is  equally  true,  as  a  general  propo- 
sition, that  the  mere  naked  opinions  of  other  persons,  not  occu- 
pyii^  the  position  of  medical  men,  are  inadmissible  in  refer- 
ence to  the  mental  capacity  of  a  testator,  whose  will  may  be 
controverted. 
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But  tlie  testimony  proposed  to  be  submitted  by  the  caveatees^ 
to  the  jury  as  illustrative  of  the  mental  condition  of  the  testator^ 
was  not  the  mere  naked,  isolated ^  unsupported  opinion  of  the 
witness.  The  impression  made  upon  the  mind  of  the  witness 
by  the  conduct,  manner,  bearing,  conversation,  appearance, 
and  acts  of  the  testator  in  various  business  transactions,  for  a 
long  series  of  years,  is  not  mere  opinion,  it  is  knowledge y  and 
stricdy  analogous  to  the  cases  of  personal  identity,  and  hand- 
writing, which  are  constantly  established  in  the  law  courts,  by 
the  opinion  and  judgment  of  persons  who  have  enjoyed  the 
opportunity  of  observing  the  person,  or  handwriting  sought  to 
be  identified,  or  proved.  Mr.  Chreetdeafy  in  liis  Treatise  on 
Evidencey  says : 

^^  It  is  the  constant  practice  to  receive  in  evidence,  any  wit- 
ness's belief  of  the  identity  of  a  person;  or,  that  the  handwriting 
in  question  is,  or  is  not,  the  handwriting  of  a  particular  indi- 
vidual: provided  he  has  any  knowledge  of  the  person,  or  the 
handwriting."     1  Oreerdf.  Ev.y  sec.  440. 

In  the  case  of  Clary  against  Clary y  1  Iredelly  83,  the  late 
Judge  Gaston,  in  delivering  the  opinion  of  the  Supreme  Court 
of  North  Carolinay  upon  a  subject  similar  to  the  one  now  un- 
der consideration,,  says : 

^<  The  judgment,  founded  on  actual  observation  of  the  capaci- 
ty, disposition,  character,  temper,  peculiarities  of  habit,  form, 
features,  or  handwriting  of  others,  is  not  mere  opinion:  it  ap- 
proaches to  knowledge,  and  is  knowledge,  so  far  as  the  imperfec- 
tion of  human  nature  will  permit  knowledge  of  those  thiugs  to  be 
acquired;  and  the  result  thus  acquired,  should  be  communica- 
ted to  the  jury,  because  they  have  not  had  the  opportunities  of 
personal  observation;  and  because,  in  no  other  way  can  they 
effectually  have  the  benefit  of  the  knowledge,  gained  by  the 
observation  of  others." 

In  the  case  of  Crrant  vs.  Thompsony  4  Con.  Rep.y  203,  the 
Supreme  Court  of  Connecticut  held,  that  though  the  mere 
opinions  of  witnesses  relative  to  the  sanity  of  a  party,  aie  not 
admissible,  yet  their  opinions,  in  connection  with  the  facts  on 
which  they  are  foimded,  are  admissible.     The  court  said  : 
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<<  The  county  court  rejected  the  mere  opinions  of  witnesses, 
relative  to  the  defendant's  insanity^  but  admitted  them  in  con- 
nection with  the  facts  on  which  they  were  founded;  and  in  do* 
ing  this,  they  discriminated  soundly  and  legally.  This  is  not 
a  novelty,  but  sanctioned  by  the  usual  practice  of  courts,  in  such 
cases."  They  say:  '^Although  it  would  be  dangerous  in  its 
tendency  to  admit  the  uncorroborated  opinion  of  a  witness,  re- 
lative to  the  operations  of  another's  mind,  yet,  when  it  is  found 
to  be  presumptively  supported  by  facts,  it  carries  with  it  a  con- 
vincing weight.  The  best  testimony  the  nature  of  the  case 
admits  of,  ought  to  be  adduced;  and  on  the  subject  of  insanity, 
it  consists  in  the  representation  of  facts,  and  of  the  impressions 
which  they  made." 

The  same  doctrine  was  maintained  in  a  strong  opinion^ 
delivered  by  judge  Duncan  in  Rambler  vs.  Try  on  y  7  Sargt. 
4*  Bowles^  Rep.y  92;  and  in  Morse  vs.  Crawford^  17  Verm, 
Rep.  502.  The  court  declared,  ^^that  the  law  was  well  set- 
tled, and  especially  in  that  State,  that  a  witness  may  give  his 
opinion  in  evidence,  in  connection  with  the  facts  upon  which 
it  is  founded,  and  as  derived  from  them;  though  he  could  not 
be  allowed  to  give  his  opinion,  founded  upon  facts  proved  by 
other  witnesses." 

So  in  Swinburn  on  Willsy  72,  2  Stark.  Ev.y  1279,  (n.)  it 
is  said :  ^^  It  is  not  sufScient  for  a  witness  to  depose,  that  a  tes- 
tator was  mad,  or  beside  his  wits,  unless  a  sufficient  cause  can 
be  given  to  prove  this  deposition:  as  that,  he  saw  him  do  such 
acts,  or  heard  him  speak  such  words,  as  a  person  having  reason 
would  not  have  done  or  spoken."  Thus  discriminating  be- 
tween mere  abstract  opinion,  and  opinion  predicated  upon,  and 
fortified  by  facts,  within  the  personal  observation  of  the  witness. 

In  the  celebrated  case  of  Wright  against  Tathamy  5  Clark  if 
Fin. ,  670,  it  was  held  by  the  House  of  Lords y  that  letters  written 
by  third  persons,  since  deceased,  to  a  party  whose  will  was  dis- 
puted, and  found  among  his  papers,  are  not  admissible  evidence 
of  his  competency,  without  some  proof  that  he,  himself,  acted 
vpon  them;  but  it  will  be  found,  by  an  examination  of  the 
elaborate  opinions,  pronounced  seriatim  in  this  cause,  that 
though  the  mere  naked  opinions  of  witnesses,  would  not  have 
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been  considered  as  admissible,  with  respect  to  the  capacity  of  a 
testator,  yet  such  opinions  would  become  evidence  in  connec- 
tion with  the  facts  upon  which  they  were  founded. 

Upon  this  subject  Alderson,  Baron^  said  :  "  The  object  of 
laying  such  testimony  before  the  jury,  is  to  place  the  whole  life 
and  conduct  of  the  testator,  if  possible,  before  them,  so  that 
they  may  judge  of  his  capacity;  for  this  purpose  you  call  per- 
sons who  have  known  him  for  years,  who  have  seen  him  fre- 
quently, who  have  conversed  with  him,  or  corresponded  with 
him. 

^^  After  having  thus  ascertained  their  means  of  knowledge,  the 
question  is  generally  put,  as  to  their  opinion  of  his  capacity.  I 
conceive  this  question  really  means  to  involve  an  inquiry,  as  to 
the  effect  of  all  the  acts  which  the  witnesses  had  seen  the  testa- 
tor do  for  a  long  series  of  years,  and  the  manner  in  which  he 
was,  during  that  period,  treated  by  those  with  whom  he  was 
living  in  familiar  intercourse.  This  is  not  properly  opinion, 
like  that  oiexperts^  but  is  rather  a  compendious  mode  of  put- 
ting one,  instead  of  a  multitude  of  questions  to  the  witness  un- 
der examination,  as  to  the  acts  and  conduct  of  the  testator." 

We  think,  therefore,  that  the  caveatees  were  entitled  to  the 
opinion  of  this  witness,  with  respect  to  the  capacity  of  the  tes- 
tator, in  connection  with  the  facts  upon  which  it  was  founded, 
and  that  the  county  court  were  wrong  in  rejecting  this  testi- 
mony. This  question  does  not  appear  to  have  been  heretofore 
directly  adjudicated  by  this  court,  although  the  implication  from 
the  opinion  in  the  case  of  Brooke  vs.  Berry y  2  Gttf,  98,  is, 
that  evidence  of  this  character  would  have  been  regarded  as 
admissible. 

It  appears  from  the  ^th  exception,  that  after  the  parties  had 
offered  in  evidence  a  variety  of  proof,  touching  the  mental  ca- 
pacity of  the  testator,  and  his  competency  to  make  a  valid  will, 
the  caveators  asked  from  the  court  two  instructions,  and  the 
caveatees  prayed  the  court  to  grant  three  instructions  to  the  ju- 
ry. The  court  granted,  by  consent,  the  ^rst  prayer  of  the  ca- 
veatoiB,  and  the^rs^  prayer  of  the  caveatees;  and  also  granted 
the  second  prayer  of  the  caveators,  and  rejected  the  second 
and  third  prayers  of  the  caveatees. 
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The  second  prayer  of  ihe  caveators,  is  in  the  following 
words:  '^That  if  the  jury  find  from  the  evidence,  that  prior 
to  the  execution  of  the  said  will,  the  said  testator  labored  under 
delusion  as  to  the  disposition  of  the  property  therein  devised, 
then  it  is  incumbent  on  the  caveatees  to  prove  his  freedom  from 
such  delusion,  at  the  period  of  the  execution  of  the  will." 

The  counsel  for  the  appellees,  in  maintaining  the  correctness 
of  this  instruction,  have  relied  upon  the  principle,  '^  that  as  the 
law  presumes  every  one  to  be  sane  until  the  contrary  is  proved, 
it  is  on  the  other  hand  to  be  presumed,  that  a  man's  mind 
remains  unchanged;  and  when,  therefore,  lunacy  or  delusion 
has  been  once  established,  it  is  incumbent  on  him  who  alleges 
the  validity  of  the  act,  to  prove  that  it  was  done  at  a  lucid  in- 
terval. ' '     Semel  furtimnduSy  semper  furibundus  presumifur. 

It  is  an  error  however  to  suppose,  that  the  maxim  :  "Once 
insane,  presumed  to  be  always  insane,"  is  unqualified  in  its 
character,  or  is  of  universal  application.     An  examination  of 
\  the  authorities  will  show,  that  a  continuing  insanity  is  never  to 

be  presumed,  where  the  malady  or  delusion  under  which  the 
testator  labored,  was  in  its  nature  accidental  and  temporary. 

In  the  case  of  Hix  against  W/dtiimare,  4  Medf.  Rep.,  547, 
the  court  say  :  "  There  must  be  kept  in  view,  the  distinction 
between  the  inferences  to  be  drawn  from  proof  of  an  habitual 
or  apparently  confirmed  insanity,  and  that  which  may  be  only 
temporary.  The  existence  of  the  former,* once  established, 
would  require  proof  from  the  other  party,  to  show  a  restoration 
or  recovery;  and  in  the  absence  of  such  evidence,  insanity 
would  be  presumed  to  continue.  But  if  the  proof  only  shows 
a  case  of  insanity,  connected  with  some  violent  disease,  with 
which  the  individual  is  attacked,  the  party  alleging  the  insani- 
ty, must  bring  his  proof  of  continued  insanity,  to  that  point  of 
time  which  bears  directly  upon  the  subject  in  controversy:  and 
not  content  himself,  merely,  with  proof  of  insanity  at  an  earlier- 
period." 

In  Cartwrighivs.  Carlwrigfit,  1.  PhUlim.  Hep.  100,  it  was 
held,  "thai  where  habitual  insanity  in  the  mind  of  a  person  is 
established,  that  the  paity  who  would  take  advantage  of  an 
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interval  of  reason  must  prove  it;"  recc^nising  the  distinction 
between  habitual  and  temporary  delusion,  with  respect  to  this 
doctrine  of  presumption. 

By  referring  to  the  language  of  this  prayer,  it  will  be  seen, 
that  the  court  instructed  the  jury,  that  if  they  believed  from 
the  evidence,  that  prior  to  the  execution  of  the  will,  the  testa- 
tor labored  under  delusion  as  to  the  disposition  of  his  property, 
it  was  incumbent  on  the  caveatees  fo  prove  that  he  was  libe- 
rated from  such  delusion  at  the  period  of  the  execution  of  his 
will;  thus  assuming  that  the  delusion  under  which  the  testator 
labored  was  habitual  in  its  character. 

This  the  court  could  not  do,  without  encroaching  upon  the 
rights  of  the  jury. 

I(  is  no  answer  to  this  view  of  the  instruction  granted  by  the 
court,  to  say,  that  the  evidence  presented  a  clear  case  of  habit- 
ual delusion,  and  showed  that  the  morbid  image  of  which  this 
testator  had  become  the  victim  accompanied  him  through  the 
greater  portion  of  his  life.  Still,  the  character  of  the  delusion 
was  a  question  within  the  exclusive  province  of  the  jury,  and 
the  court  erred  in  assuming  as  a  fact,  that  it  was  permanent  or 
habitual. 

The  case  of  the  Charleston  Insurance  Company  vs.  Comer y 
2  CHUy  426,  is  conclusive  upon  this  point.  In  that  case,  the 
court  said. 

''The  jury  doubtless  would  have  found  these  facts  according 
to  the  testimony,  but  the  sufficiency  of  evidence  to  satisfy  a 
jury,  or  the  circumstance,  that  it  is  all  on  one  side,  does  not 
authorise  the  court  to  direct  the  jury,  that  it  proves  the  fact. 
They  have  the  power  to  refuse  their  credit,  and  no  action  of 
the  court  should  control  the  exercise  of  their  admitted  right,  to 
weigh  the  credibility  of  evidence." 

We  have  no  hesitation  in  declaring,  that  the  court  were  cor- 
rect in  rejecting  the  second  and  third  prayers  of  the  caveatees. 

There  certainly  was  testimony  in  the  cause,  conducing  to 
prove,  that  the  paper  in  controversy,  was  the  direct  consequence 
and  offspring  of  the  delusion  under  which  this  testator  labor- 
ed; a  delusion  calculated  to  pervert  his  judgment  and  to  control 
his  will,  with  respect  to  the  disposition  of  his  estate;  and  assum- 


OF  MARYLAND.  33 


Wheeler,  et  a/.,  vs.  The  State,  use  of  Bateman. — 1848. 

mg  this  to  be  true,  it  is  perfectly  clear,  that  he  could  not  be 
considered  as  possessing  testamentary  capacity,  although,  upon 
other  subjects,  he  may  have  been  rational  and  sane. 

In  Shelford  on  Lunacy y  296,  it  is  said :  "  Proof  of  the  exist- 
ence of  partial  insanity  will  invalidate  contracts  generally,  and 
will  be  sufficient  to  defeat  a  will,  the  direct  offspring  of  that  par- 
tial insanity,  both  in  the  courts  of  common  law,  and  in  the 
ecclesiastical  courts;  although  the  testator,  at  the  time  of  making 
it,  was  sane  in  other  respects,  upon  ordinary  subjects." 

We  think  the  court  were  correct  in  the  opinion  expressed  by 
(hem  in  theirs/ exception,  and  in  rejecting  the  second  and 
third  prayers  of  the  appellants,  as  exhibited  in  the  Jifth  excep- 
tion. We  also  affirm  the  judgment  of  the  court  in  the  third 
exception. 

But  we  think  that  they  erred  in  the  opinion  expressed  by 
them  in  the  second  and  fourth  exceptions;  and  in  granting  the 
second  prayer  of  the  appellees,  in  the  Jifth  exception. 

The  judgment  of  the  county  court  is  therefore  reversed,  and 
Si  procedendo  will  be  awarded.  For  although  the  jury  render- 
ed a  verdict  in  favor  of  the  caveators,  upon  the  issues  involving 
the  questions  of  fraud  and  undue  influence,  it  is  impossible  to 
affirm  that  a  different  result  might  not  have  been  produced,  if 
there  had  been  no  error  in  the  rulings  of  the  court  below,  with 
respect  to  the  capacity  of  the  testator. 

JUDGMENT   REVERSED    AND    PROCEDENDO    AWARDED. 


E.  R.  Wheeler  and   others,  vs.  The   SI-ate,  use  op 
^       Adm'rs  op  Aquila  Bateman. — December  1848. 

In  an  action  of  debt,  an  appeal  will  not  He  from  a  judgment  on  a  demurrer, 
without  waiting  for  the  final  judgment,  after  ascertainment  of  damages, 
flpon  a  replication  assigning  breaches  of  the  condition  of  a  bond  declared 
lipon. 

Appeal  from  CAar&^r  county  court. 

This  was  an  action  of  debt,  brought  on  the  30th  June  1846, 
by  the  appellee  against  the  appellant. 
5        V.7 
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The  defendants  pleaded  to  the  plaintiff's  declaration^  and 
he  rejoined^  assigning  breaches  of  the  condition  of  the  bond 
declared  on.  The  defendants  then  demurred  generally,  in 
which  the  plaintiff  joined.  The  county  court  adjudged  the 
replication  of  the  plaintiff,  good  and  sufficient  in  law  to  main* 
tain  the  action,  from  which  the  defendants  appealed  to  this 
court. 

The  cause  was  argued  before  Dorset^  C.  J.,  Martin  and 
Frick,  J. 

By  Reeder  for  the  appellants. 

DoRSEY,  J.,  delivered  the  opinion  of  this  court. 

The  appeal  in  this  case  must  be  dismissed,  as  prematurely 
taken.  Instead  of  waiting  until  the  inquisition  was  taken,  and 
a  final  judgment  rendered  in  the  cause,  the  appellants  appealed 
from  the  interlocutory  judgment  of  the  county  court  overruling 
their  demurrer.  From  the  final  judgment  in  the  cause,  no 
appeal  has  been  prayed. 

APPEAL   DISMISSED    WITH    COSTSv 


Michael  B.  Carroll,  Executor  of  W.  B.  C.  Worth*- 
iNGTON,  vs.  Robert  W.  Bowie. — December  1848. 

Upon  an  appeal  to  the  December  term  of  this  court  1847,  errors  were  assigned, 
and  a  rule  argument  entered  at  June  term  1848,  the  next  succeeding  term. 
The  cause  was  set  down  for  trial  at  December  term  1848,  when,  at  the  caU 
of  the  cause,  the  counsel  of  the  appellee  appeared,  and  suggested  the  death 
of  his  clieqt,  in  January  1848.    Held,  that  the  cause  did  not  abate. 

At  common  law,  if  the  plaintiff' in  error  dies  after  errors  assigned,  it  does  not 
abate  the  writ;  and  a  writ  of  error  does  in  no  case  abate  by  the  death  of 
the  d^endont  in  error,  whether  it  happen  before  or  after  errors  assigned. 

The  act  of  1806,  ch.  90,  sec.  11,  has  no  application  to  the  case  of  the  death 
of  the  defendant  in  error.  It  relates  only  to  deaths  afler  rule  argument 
laid. 

The  act  of  1815,  ch.  149,  sec.  6,  declares,  that  in  all  appeals  or  writs  of  error, 
the  same  shall  not  abate  by  the  death  of  either  party,  if  the  proper  person 
necessary  to  be  made  party  shall,  at  the  first  or  second  term  succeeding 
the  death,  appear  for  the  purpose  of  prosecuting  or  defending  the  same. 
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But  it  is  not  to  be  inferred,  that  the  heir,  lus.,  or  other  proper  person  to  be 
made  a  party,  if  a  defendant,  may  elect  to  suffer  a  cause  to  abate,  and  so  de- 
priye  the  other  party  of  the  fruits  of  his  judgment.  Such  a  construction 
of  the  act  of  1815,  would  constructively  repeal  the  act  of  1806. 

The  acts  of  1806,  ch.  90,  sec.  11,  and  1845,  ch.  149,  sec  6,  should  be  eon- 
stroed  together;  the  fonner  is  confined  to  cases  of  death  after  rule  argument, 
which  points  to  the  third  term  of  the  court,  while  the  latter  designs  to 
extend  the  death  to  all  prior  stages  in  the  cause,  if  the  party  proper  to  be 
made  accepts  the  priyilege  conferred  by  that  act. 

The  object  of  the  act  of  1815,  was  to  prevent  the  abatement  of  appeals  in 
certain  cases,  and  intended  that  the  party  interested  in  sustaining  the  judg- 
ment of  the  court  below,  should  have  the  privilege  of  appearing  to  prose* 
cute  or  defend  here. 

The  act  of  1815,  is  to  be  confined  to  such  cases  as  did  abate  by  the  death  of 
the  party  before  that  act  was  passed. 

The  case  of  OwingM  vs.  Oirifigs,  3  GUI  Sc  John^  1,  explained  and  confirmed. 

At  common  law,  where  one  joint  obligor  has  satisfied  the  bond,  his  remedy 
against  his  co-obligors  is  in  asstunpsU  for  contribution. 

In  such  a  case,  payment  by  one,  works  a  satisfaction  of  the  bond;  and  the  only 
remedy  is,  to  recover  back  from  the  other  sureties  in  the  bond,  their  propor- 
tion of  the  payment;  or,  from  the  principal  the  whole  amount. 

The  possession  by  an  obligor  of  a  bond,  a  surety  in  the  bond,  creates  a  pre- 
sumption in  law  that  it  has  been  paid. 

By  the  7th  sec.  of  the  act  of  1763,  ch.  23,  where  any  person  is  bound  in  a 
bond  or  obligation,  which  shall  be  unpaid  by  the  principal  debtor,  and  the 
money  due  be  paid  or  tendered  by  the  surety,  the  obligee  shall  assign  such 
bond  to  the  surety,  and  he  may,  by  virtue  of  the  assignment,  have  an  action 
in  his  own  name  against  the  principal  debtor,  but  this  section  gives  no 
remedy  against  a  co-surety. 

Neither  does  the  9th  section  of  that  act,  give  any  remedy  to  one  co-surety 
against  another.  It  does  no  more  than  to  supersede  the  common  law,  and 
give  to  the  assignee,  as  the  holder  of  a  bond  of  third  parties,  the  right  to 
sue  in  his  own  name,  the  principal  debtor;  not  to  affect  pre-existing  rules 
between  co-sureties. 

If  a  principal  obligor,  and  a  surety,  be  sued  on  the  bond  by  a  co-surety,  who 
claims  as  assignee  from  the  obligee,  he  can  recover  but  one-half  from  the 
co-security,  while  he  claims  the  whole  sum  from  the  obligor.  Such  an 
incongruity  cannot  subsist  at  law. 

The  act  of  1829,  ch.  51,  which  authorises  an  assignee  of  a  bond  to  sue  in  his 
own  name,  does  not  apply  to  the  relation  of  co-sureties.  It  was  not  in- 
tended any  more  than  the  act  of  1763,  to  affect  questions  which  depend 
upon  principles  of  contribution. 

Appeal  from  Prince  George^ s  county  court. 

This  was  an  action  of  debt,  brought  on  the  2l8t  March  1846^ 
by  the  appellant  against  the  appellee,  on  the  joint  and  several 
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bond  of  William  B,  Chew^  W.  B,  C.  Worthingtotiy  and  Ro- 
bert  W.  Bowie,  with  condition,  that  W.  B,  Chew  would  pay 
Edward  Eversfield  §1000,  with  interest,  on  or  before  1st  June 
1843.  The  bond  was  assigned,  under  seal,  by  E.  E.  to  W.  B. 
C.  TF".,  one  of  the  securities,  for  value  of  him  received,  on  the 
14th  August  1844.  The  declaration  of  the  plaintiff  set  forth 
the  bond  and  condition,  the  assignment  by  E.  E.  to  his  testator 
in  writing,  before  the  payment  of  the  $1000;  the  delivery  of 
the  bond  to  such  testator,  of  which  assignment  and  delivery 
the  defendant  had  notice,  and  so  became  boupd  to  pay  the 
sum  demanded  in  the  nar,  $500,  and  non-payment. 

The  defendant  demurred  generally  to  the  declaration,  in 
which  the  plaintiff  joined.  The  county  court  gave  judgment 
for  the  defendant,  when  the  plaintiff  prosecuted  this  appeal. 

The  cause  was  decided  in  the  county  court  at  November 
term  1847,  and  the  appeal  taken  to  December  term  1847  of 
this  court*  In  this  court,  on  the  9th  December  1848,  the 
death  of  the  appellee  was  suggested^  as  having  occurred  in  the 
month  of  January  1848,  and  before  the  cause  was  under  '^rule 
argument,"  for  which  reason  it.  was  alleged  that  the  appeal 
had  abated. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Spence, 
Martin  and  Frick,  J. 

By  T.  F.  Bowie  for  the  appellant,  and 
By  W.  H.  Tuck  for  the  appellee. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

In  this  case,  the  appellant's  testator,  Walter  B,  C,  Worth- 
ington,  and  Robert  W,  Bowie,  the  appellee,  became  sureties 
for  Wm.  B.  Chew,  in  a  bond  to  Edward  Eversfield,  condi- 
tioned for  the  payment  of  $1000.  Worthington,  afterwards, 
purchased  or  paid  off  the  bond,  and  took  from  Eversfield  sm 
assignment  thereof,  in  the  following  words : 

<<For  value  received,  I  hereby  assign  the  above  note  to  W. 
B.  C.  Worthington,  one  of  the  securities  aforesaid,  his  heirs 
and  assigns.  Witness  my  hand  and  seal,  this  fourteenth  day 
of  August  1844." 
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The  writ  was  issued  on  the  2]st  day  of  March  1846,  in  the 
name  of  Michael  B.  Carroll,  executor  of  W.  B.  C,  Worthingr 
ioriy  against  R.  W,  Bowie  alone.  The  writ  counts  in  debt  on 
the  bond  for  $2000.  The  declaration  sets  out  the  bond,  the 
condition  and  the  assignment,  and  demands  $500  of  the 
defendant,  being  one-half  the  debt  originally  due.  The  de- 
fendant entered  a  general  demurrer.  The  plaintiff  joined  in 
demurrer,  and  the  court  below  gave  judgment  for  defendant. 

It  is  contended  before  us,  by  the  counsel  for  the  appellant, 
that  the  court  below  erred  in  sustaining  the  derauirer: — because 
the  declaration  sets  forth  a  good  cause  of  action; — and  the  bond 
declared  upon  being'  a  joint  and  several  bond,  the  plaintiff's 
testator,  although  one  of  the  co-obligors,  as  surety  for  the  prin- 
cipal obligor,  had  a  right  to  take  an  assignment  of  said  bond 
from  the  obligee,  and  such  assignment  gave  him  the  right  of 
action  upon  the  bond,  against  his  co-surety,  in  his  own  name. 

Before  proceeding  to  announce  our  opinion  on  the  validity 
of  these  objections  to  the  judgment  below,  a  preliminary  ques- 
tion arises  upon  a  su^estion  at  bar,  of  the  death  of  the  appellee 
upon  the  record. 

The  appeal  was  brought  to  the  December  term  of  this  court 
1847.  After  errors  assigned,  and  a  ^^rule  argument"  entered 
at  June  term  1848,  the  case  was  set  down  for  trial,  at  this 
December  term  1848.  At  the  call  of  the  case  for  trial, 
the  counsel  on  the  r.ecprd  for  the  appellee  voluntarily  comes 
into  court,  and  makes  suggestion  in  writing  of  the  death 
of  the  appellee,  in  Janu^y  1848.  Thus,  then,  the  death 
occurred  before  errors  assigned,  and  is  suggested  after  the 
rule  argument,  and  is  precisely  within  the  terms  of  Roach 
tw.  Johnsouy  reported  in  2  H.  if  J.y  37,  (note  a,)  where  the 
court  decided,  that  a  writ  of  error  or  appeal,  did  not  abate  by 
the  death  of  either  party,  if  the  case  was  standing  under  rule 
aigument  before  the  death  is  suggested.  And  this  is  in  strict 
conformity  to  the  common  law,  as  laid  down  in  TidcTs  Prac- 
ticcy  1163,  9/A  ed,:  "If  a  plaintiff  in  error  dies,  before  errors 
assigned,  the  writ  abates,  and  the  defendant  may  thereupon 
sue  out  a  scire  facias^  quare  execvtionem  non,  to  revive  the 
judgment  against  the  executors  or  administrators  of  plaintiff  ii^ 


error." 
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^^If  plaintiff  in  error  dieS;  after  error  assigned;  it  does  not 
abate  the  writ." 

^^And  a  writ  of  error' does  in  no  case  abate  by  the  death  of 
the  defendant  in  error^  whether  it  happen  before^  or  after  error 
assigned."  This  doctrine  is  recognised  in  2  Williams^  Ex^trs, 
1234;  and  in  Green  vs.  WatlHnSy  6  Wheat,  ^  262. 

But  it  is  said;  the  acts  of  Assembly;  of  1806;  ch.  90;  sec.  11 ; 
and  1815;  ch.  149;  sec.  6;  qualify  and  control  this  doctrine, 
and;  if  sO;  this  court  is  bound  by  them.  To  the  case  under 
consideration;  the  former  act  has  no  application;  the  words  of 
that  act  being;  '^in  case  one  of  the  parties  shall  diey  after  rule 
argument;  the  cause  shall  not  abate;"  referring  to  the  time  of 
the  death;  and  not  the  date  of  the  suggestion.  And  here,  the 
party  having  died  before  the  case  was  under  the  rule,  it  iS;  of 
course;  not  within  its  provisions.  The  act  of  1815;  has  a  more 
direct  application  to  the  case  before  us,  if  it  can  be  construed 
to  come  within  the  scope  and  intention  of  that  act.  It  pro- 
vides; ^Mhat  in  all  appeals  or  writs  of  error  depending  in  the 
Court  of  Appeals;  the  same  shall  not  abate  by  the  death  of 
either  party;  if  the  proper  person  necessary  to  be  made  party, 
shall;  at  the  first  or  second  term  succeeding  the  death;  appear 
for  the  purpose  of  prosecuting  or  defending  the  same." 

Hence  it  is  inferred;  that  the  heir;  devisee,  executor;  admin- 
istrator, or  other  proper  person,  to  be  made  the  party;  if  a 
defendant  may  elect  to  suffer  the  cause  to  abate;  to  the  detri- 
ment of  the  other  party;  and  in  direct  violation  of  every  principle 
of  justice;  deprive  him  of  the  fruits  of  a  judgment  righteously 
obtained  in  the  court  below. 

At  first  view,  the  peculiar  texture  of  the  paragraph,  would 
seem  to  warrant  the  construction  contended  for,  and  thuS;  in 
the  event  of  the  death  of  a  party;  operate  to  defeat  the  appeal 
in  every  casC;  where  his  representatives  may  find  it  their  interest 
to  do  SO;  and  that  cU  any  and  every  stage  of  the  appeal.  If 
constructively  under  this  act;  every  case  abates  where  the  proper 
representative  declines  to  appear;  and  has  the  first  and  second 
term  after  the  death  to  appear  or  not  at  his  option,  does  it  not 
constructively  also  repeal  the  act  of  1806?  That  act  provides, 
the  case  shall  not  abate,  if  the  party  die  after  rule  argument; 
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and  yet,  by  the  act  of  1815^  die  when  he  may,  the  option 
extends  to  the  second  term  succeeding  the  death,  and  that  may 
happen,  in  the  course  of  things,  as  well  after  as  before  the  rule 
argument.  This  conclusion  from  the  premises  is  clear;  as 
clear  as  it  is  to  the  court,  that  if  it  was  intended  to  repeal  the 
act  of  1806,  it  would  have  been  done  in  express  terms.  On 
the  contrary,  it  is  a  more  just  and  reasonable  construction  to 
suppose,  the  legislature  intended  both  acts  to  stand  together; 
the  act  of  1806,  being  confined  only  to  cases  of  death  after 
rule  argument,  (which  points  to  the  third  term  of  the  court,) 
while  the  act  of  1815,  designs  to  extend  it  to  all  the  prior  stages 
in  the  cause,  if  the  party  accepts  the  privilege  conferred  by  the 
act. 

Independent  of  that  act,  it  is  admitted,  the  case  does  not 
abate,  and  if  the  present  object  of  the  appellee  is  to  be  attained 
under  the  act,  it  must  be  constructively.  In  sustaining  such 
construction,  we  need  not  look  far  before  us,  to  perceive  the 
manifest  injustice  the  rule  must  work  upon  the  suitors  in  this 
court.  But  mch  legislation,  by  implication,  cannot  be  sup- 
posed to  have  been  in  the  view  of  the  legislature.  Whatever 
the  form  of  construction  and  phraseology  of  the  law  of  1815, 
nothing  more  could  have  been  intended,  than  that  the  party 
interested  in  sustaining  the  judgment  below,  should  have  the 
privilege  of  appearing  to  prosecute  or  defend  it  here,  to  prevent 
the  abatement  of  the  suit.  Not,  that  by  declining  to  appear, 
he  shall  have  the  advantage  of  defeating  the  object  of  the 
appeal. 

We  have  seen,  that  at  common  law,  in  certain  cases,  the 
suit  did  abate  by  the  death  of  a  party.  In  other  cases  it  did 
not  abate,  as  in  the  case  before  us.  The  object  of  the  act  of 
1815,  therefore,  was  manifestly  on  its  face,  conceived  to  pre- 
vent abatements.  It  is  no  forced  construction  to  say,  it  was  a 
provision  for  the  first  class  of  cases,  such  as  did  abate,  and  not 
designed  to  efifect  an  abatement  of  such,  as  did  not  abate  before 
the  act.  They  cannot  have  intended  to  say  this,  and  no  con- 
ceivable reason  in  policy  and  justice  can  be  urged  in  support 
of  it.  No  object  can  be  imagined  for  legislating  upon  any 
other  class  of  cases,  than  such  as  were  before  unprovided  for; 
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that  is,  such  as  would  have  abated  at  the  time  the  act  was 
passed.  The  whole  scope  of  the  enactment,  from  its  obvious 
import,  when  rightly  construed,  was  io prevent  the  abatement 
of  suits,  not  to  legislate  them  out  of  court  constructively. 

In  the  absence  of  all  positive  averment,  we  cannot  assume, 
that,  by  implication,  the  legislature  designed  to  legalize  such 
obvious  injustice,  and  to  convert  what  is  ostensibly  a  boon  and 
a  privilege,  into  an  instrument  of  wrong  and  oppression. 

The  court  are  the  more  encouraged  in  sustaining  this  view 
of  the  act  of  1815,  because  it  may  be  made  to  stand  consistent 
with  the  act  of  1806.  Whereas,  by  the  construction  contended 
for,  that,  by  implication,  every  suit  in  this  court  abates  by  the 
death  of  a  party,  if  the  representative  declines  to  come  in  at 
the  first  or  second  term  after  the  death,  we  decide,  in  the  same 
implication,  the  repeal  of  the  act  of  1806,  and  a  repeal  of  the 
decision  in  Roach  vs.  Johnso7iy  which  it  is  the  purpose  of  this 
court  to  sustain,  conceiving,  by  the  views  here  taken,  that  that 
ease  and  both  acts  of  Assembly  may  stand  consistently  together. 

In  coming  to  this  conclusion,  upon  the  cons^ction  of  the 
acts  before  us,  it  may  be  proper  to  remark,  that  we  have  not 
overlooked  the  case  of  Owings  vs.  OwingSy  in  3  Cr.  4*  -/^j  1> 
where  the  court  would  seem  to  have  given  a  different  construc- 
tion to  the  sixth  section  of  the  act  of  1815.  Where  that  section 
provides,  that  no  action  shall  abate,  if  the  heir,  executor,  d&c, 
shall  appear;  the  court  there  say,  that  'Uhe  necessary  corollary 
is/  that  the  appeal  or  writ  of  error  will  in  such  case  abate,  if 
the  heir,  executor,  &c.,  shall  not  appear."  This,  however, 
as  before  aigued,  must  be  construed  to  mean,  such  cases  as  did 
abate  by  the  death  of  the  party  before  the  provisions  of  the  act, 
and  to  this  class  of  cases,  the  whole  act  must  be  taken  to  refer. 
At  common  law,  if  the  plaintiff  in  error  died  before  errors 
assigned,  the  writ  abated;  and  for  this  case  the  legislature  pro- 
vided in  the  fifth  section  of  1815.  And  to  cover  all  other 
possible  cases  where  the  appeal  would  abate  by  a  death,  the 
subsequent  section  was  added,  to  enable  the  party  to  sustain 
the  case  in  the  Court  of  Appeals;  that  is,  such  a  case  as  neces- 
sarily abated  before  the  interposition  of  the  act.  And  in  all 
sueh  caFes^  if  any  remain  unprovided  for>  it  is  still  the  ^-neces- 
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sary  corollary,"  that  the  appeal  will  abate,  if  the  parly  interested 
fails  to  avail  himself  of  the  privilege  conferred  by  the  act.  And 
such  must  be  construed  to  be  the  meaning  of  the  court  in  the 
case  of  Owings  vs.  Oieings,  where  the  party  actually  died 
before  appeal  taken;  and  the  language  of  the  act  being>  <Mn 
all  cases  depending  in  the  Court  of  Appeals,"  the  construction 
of  the  acts  of  Assembly  was  there  out  of  the  question,  and  the 
case  abated  at  common  law. 

We  now  proceed  to  the  right  of  the  party  to  recover  in  this 
form  of  action.  At  common  law  it  is  admitted)  that  where 
one  joint  obligor  has  satisfied  the  bond,  his  remedy  against  his 
co-obligors  it  in  assumpsit  for  contribution.  For,  in  such  case, 
the  payment  by  one,  works  a  satisfaction  of  the  bond,  and  the 
only  remedy  is,  to  recover  back  from  the  other  sureties  in  the 
bond  their  proportion  of  the  payment,  or  from  the  principal 
the  whole  amount.  The  very  action  of  the  co-obligor  pro- 
ceeds upon  the  co7ices$um,  that  he  has  paid  the  bond.  His 
possession,  out  of  the  hands  of  the  obligee,  is  a  presump- 
tion in  law,  that  it  has  been  paid.  2;i(/  Gree)deafy  sec.  527. 
And  tlie  action  in  this  case^  and  the  declaration,  proceed  upon 
the  averment;  that  the  bond  was  assigned  by  the  obligee  to 
the  appellant,  and,  of  course^  that  he  has  paid  it,  and  being  so 
paid  by  him  as  an  obligor,  it  is  extinguished  forever  as  an 
obligation^  and  all  right  of  action  upon  it  at  common  law  is 
gone. 

Such  being  then  the  position  at  common  law,  is  the  case  of 
the  appellant  aided  by  the  act  of  1763,  ch.  23^  which  he  has 
invoked  to  the  support  of  the  action  in  this  form?  By  the  7th 
section  of  that  act,  where  any  person  is  bound  in  a  bond  or 
obligation,  which  shall  be  unpaid  by  the  principal  debtor^  and 
the  money  be  paid  or  tendered  by  the  surety,  the  obligee  shall 
be  bound  to  assign  such  bond  to  the  surety,  and  he  may,  by 
virtue  of  the  assignment,  have  an  action  in  his  own  name, 
against  the  principal  debtor,  notwithstanding  any  law  or  usage 
(0  the  contrary.  Whatever  right  this  section  may  furnish 
against  Chew,  the  principal  debtor,  it  so  far  gives  no  remedy 

to  the  appellant  against  his  co-surety,  Boxcie. 

I*  '^ 
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And  the  9th  section,  on  which  the  appellant  principally 
relies,  is    equally  unavailing  to  sustain    this  action.     For, 
although  '^upon  all  bonds  or  obligations  under  seal,  that  shall 
be  assigned  under  seal,  the  assignee  may  maintain  an  action 
in  hia  own  name  against  the  obligor  or  obligors,^  ^  it  would  be 
in  direct  violation  of  the  policy  and  object  of  the  act,  to  attach 
or  extend  the  right  here  given^  to  a  surety  against  his  co-obli- 
gors.    To  them,  he  stands  in  an  attitude  entirely  different  from 
his  relations  to  the  principal  debtor,  against  whom,  wliere  the 
surety  pays  tl^  debt,  the  law  provides  the  mode  of  redress  in 
the  7th  section.     If,  as  a  surety y  he  may,  under  the  9th  section, 
sue  all  the  obligors  in  the  bond,  the  principal  obligor  is  neces- 
sarily one  among  them^and  the  whole  7th  section  then  becomes 
entirely  nugatory,  and  without  design  or  meaning.     For  it  is 
as  fully  expressed  in  the  first  clause  of  the  9th  section,  giving 
the  right  to  sue  ^Hbe  obligor  or  obligprs,"  as  if  the  party^ 
^^principal  debtor,  bad  been  there  introduced  in  so  many  words, 
and,  consequently,  the  7th  section,  for  all  that  it  contemplates, 
might  as  well  be  expunged  from  the  act.     We  cannot  concede, 
therefore,  that  this  9th  section  designs  any  thing  more  thatt^  to 
supei-sede  the  common  law,  and  give  to  the  assignee,  as  the 
holder  cf  a  bond  of  third  parties,  the  right  to  sue  in  his  own 
name;  not  to  affect  the  pre-existing  rules  betweea  the  surety 
and  his  co-sureties,  which  would  be  productive  of  perplexity 
and  confusion.     The  latter  clause  of  the  section  is  also  addi- 
tional evidence  of  this  design,  where  further  provision  is  made 
for  the  recovery  of  the  debt  from  the  obligee  who  assigns,  but 
a  surety  in  the  bond  is  excluded  from  the  benefit  of  it,  and, 
indeed,  from  the  whole  tenor  of  the  act,  is  precluded  from 
suing  on  a  bond  in  which  he  is  a  party,  except  against  the 
principal  debtor,  under  the  terms  of  the  7th  section. 

Would  not  any  other  construction  of  this  act  of  1763,  involve 
the  inconsistency,  that  while  the  co-obligor  has  from  the  obli- 
gee an  assignment  of  the  whole  debt,  he  has,  in  law,  but  a 
claim  for  one-half,  and  yet,  under  the  act,  must  sue  for  the 
whole  sum  in  the  bond?  He  has  on  the  face  of  the  assign- 
ment the  whole  debt,  and  can  only  make  it  available  against 
his  co-surety  for  llie  half,  while  his  right  to  the  whole  against 
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the  principal  debtor  is  complete.  Suppose^  then^  the  principal 
and  surety  both  sued,  could  he  recover  more  than  one-half 
against  the  surety?  and  yet  his  judgment  against  the  principal , 
must  be  for  the  whole.  Can  such  an  inconanruitv  subsist  in 
law?  and  yet  it  must  result  from  the  principle  here  contended 
for. 

The  act  of  1829,  ch.  51,  which  entitles  an  equitable  assignee 
to  sue  in  his  own  name,  which  has  also  been  cited  in  support 
of  this  form  of  action,  cannot,  in  this  view  of  the  court,  sustain 
the  appellant.  If  it  is  wrongfully  conceived  under  the  act  of 
1T63,  ch.  23,  it  must  be  equally  so  under  this  act  of  1829. 
The  objections  here  urged,  apply  equally  to  both,  and  what- 
ever rights  or  remedies  were  intended  by  them  to  be  conferred 
upon  as^gnees,  which  the  common  law  did  not  confer,  it  is 
obvious,  they  were  not  designed  to  extend  to  the  case  of  a 
surety,  who  pays  the  bond  of  the  principal,  and  seeks  contri- 
bution from  his  co-surety.  The  case  is  not  within  the  provi- 
sions of  either  act,  and  the  appellant  must  seek  his  remedy  in 
another  form  of  action. 

This  view  of  the  case,  renders  it,  of  course,  unnecessary  to 
examine  or  express  an  opinion  upon  the  alleged  defect  in  the 
declaration,  inasmuch  as  if  the  declaration  were  free  from 
objection,  still,  in  the  judgment  of  this  court,  the  action  is 
misconceived,  and  the  judgment  below  on  the  demurrer  must 
be  affirmed. 

JUDGMENT   AFFIRMED. 


James  H.  Carter  vs.  Kezia  Cross,  Adm'x  of  Ellen 

Cross. — December  1848. 

An  action  was  instituted  in  March  1845,  upon  receipts  dated  in  1838,  foi 
money  to  be  paid  to  certain  creditors  of  the  administratrix  of  the  plaintiff, 
and  in  case  of  their  refusal  to  receive  the  fund,  it  was  to  be  repaid  to  the 
intestate.  In  1838,  all  the  creditors  were  paid,  except  one,  who  refused 
to  receive  his  proportion  of  the  fund.  The  defendant,  within  three  yean, 
said,  that  he  had,  shortly  after  the  refusal  of  the  unpaid  creditor  to  receive 
his  proportion  of  the  money,  loaned  the  amount  offered  to  him,  and  lost  it; 
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that  his  motive  in  making  the  loan,  was  to  get  rid  of  the  money,  and  he 
never  would  pay  it,  unless  the  law  compelled  him.  Held,  that  these 
declarations  were  admissions,  that  the  money  had  never  been  returned  by 
tlie  defendant;  acknowledgments  of  a  present  subsisting  debt  due  by  him, 
and  furnished  no  moral  or  legal  excuse,  why  he  should  not  pay  the  debt. 
The  defendant's  duty  was  to  return  the  money,  not  risk  it  by  a  loan. 
Under  the  circumstances  of  this  case,  the  question  of  interest  was  for  the 
jury,  and  the  court  refused  to  instruct  them,  that  it  could  not  be  recovered 
anterior  to  the  date  of  the  writ. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsit,  brought  on  the  18th  March 
1845,  by  the  appellee  against  the  appellant.  The  defendant 
below  pleaded  the  general  issue  and  the  act  of  limitations. 

The  plaintiff  to  maintain  the  issues  on  her  part,  offered  in 
evidence  two  instruments  of  writing,  admitted  to  have  been 
signed  by  the  defendant,  the  first  of  which  is  as  follows : 

"Baltimore,  March  22ndy  1838. 

Received  of  Bllen  Cross,  through  the  hands  of  Daniel 
Hamer,  two  hundred  dollars,  to  be  applied  to  the  payment  of 
/.  A.  Oross^  debts,  in  the  city  of  Baltimore,  at  the  rate  of 
thirty-three  cents  in  the  dollar,  on  the  signing  of  a  final  release; 
in  case  of  their  refusal,  the  money  to  be  returned  to  said  EUen 
Cross,  so  far  as  the  same  shall  not  be  accepted  by  said  credi- 
tors. Signed,        J.  H.  Carter." 

The  second  is  in  the  following  words : 

"Baltimore,  April  the  2nd,  1838. 

Received  of  EUen  Cross,  through  the  hands  of  Daniel 
jEfizmer,  three  hundred  dollars,  to  be  appropriated  as  the  former 
receipt  of  two  hundred  dollars. 

Signed,        J.  H.  Carter.*' 

The  certificate  of  the  letters  of  administration  on  the  estate 
of  EUen  Cross,  were  admitted  in  evidence,  by  consent  of 
counsel. 

The  plaintiff  then  gave  in  evidence  by  Jolm  Hurst,  "that 
he  was  a  member  of  the  firm  of  Barry  and  Hurst  in  the  spring 
of  1838,  and  that  said  firm  were  creditors  of  J.  A.  Cross,  named 
in  said  receipts,  to  an  amount  between  $900  and  $1000.  And 
further  proved  by  said  Hurst,  that  in  the  spring  of  1838,  the 
defendant  called  on  said  firm,  and  stated,  that  he  had  funds  to 
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settle  a  dividend  of  thirty-lhrce  cents  in  the  dollar,  upon  the 
claims  against  the  said  /.  A.  Cross,  and  offered  to  pay  said 
firm,  at  that  rate,  upon  their  claim,  provided  they  would  exe- 
cute a  final  release  to  said  /.  A.  CrosSy  which  the  said  Hurst 
and  his  partner  refused  to  do.  That  the  said  Carter  subse- 
quently, at  various  times,  shortly  before  and  since  this  suit  was 
brought,  stated  to  the  said  Hurst yXhdX  he  had,  shortly  after  the 
refusal  of  Barry  and  Hurst,  as  aforesaid,  loaned  the  amount 
of  money,  so  as  aforesaid  offered  to  them,  to  a  certain  Ray- 
mond, upon  his  bond,  secured  by  one  Ancliory  or  to  Anchor, 
on  his  bond,  secured  by  Raymond;  that  his  motive  for  making 
said  loan  was,  that  he  wanted  to  get  rid  of  the  money,  as  he 
did  not  know  what  else  to  do  with  it,  and  he  thought  he  was 
doing  a  favor  to  Ellen  Cross,  by  loaning  it  out  in  that  manner, 
as  the  securily  was  then  good.  That  he  had  taken  the  bond 
of  said  Raymond  or  Anchor j  but  the  same  had  been  mislaid 
by  him,  and  Ancfior  had,  shortly  after  such  loan,  died  insol- 
vent, and  Raymond  had  gone  away  and  proved  worthless. 

That  in  these  conversations  the  said  Carter  never  said,  he 
had  paid  said  sum  of  money  to  said  Ellen  Cross,  or  her  ad- 
ministrator, but  always  said,  he,  the  defendant,  had  not  the 
money;  he  had  loaned  it  away,  and  never  would  pay  it,  unless 
the  law  compelled  him;  and  he  said  in  said  conversations^  that 
he  thought  the  money  placed  in  his  hands,  was  the  money  of 
said  J,  A.  Cross,  and  was  of  that  opinion,  until  he  was  after- 
wards shewn  bis,  Carter^s,  receipts.  And  the  plaintiff  admit- 
ting, that  said  Carter  had  paid  all  the  other  creditors  of  the  said 
/.  A.  Cross,  their  several  proportions  of  the  money  placed  in 
his  hands,  rested  his  case. 

The  defendant  offered  to  the  court  the  following  prayers : 

"1st.  That  upon  the  whole  evidence,  if  believed  by  the 
jury,  the  plaintiff  is  not  entitled  to  recover,  because  his  cause 
of  action  was  of  more  than  three  years'  standing,  before  the 
impetration  of  the  original  writ  in  this  cause,  and  because  there 
is  no  evidence  to  remove  the  bar  of  the  statute  of  limitations." 

2nd.  If  the  jury  find  from  the  evidence,  that  the  money  sued 
for  was  advanced  by  Ellen  Cross  to  the  defendant,  for  the  pur- 
poses stated  in  the  two  receipts  named  in  the  evidence;  and  if 
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the  jury  fuilher  find,  that  the  said  Carter  paid  and  satisfied  all 
olher  creditors  of  J,  A,  Cross,  meant  to  be  provided  for  in  said 
receipt,  except  Barry  and  Hurst,  and  that  the  said  Barry  and 
Hurst,  in  the  spring  of  1838,  and  after  the  said  receipts,  refused 
to  accept  their  proportions  of  the  money  so  advanced  to  the  de- 
fendant, then  there  is  no  evidence  in  this  cause,  which  can  take 
the  plaintiff's  cause  of  action  out  of  the  statute  of  limitations, 
and  the  defendant  is  entitled  to  a  verdict." 

3rd.  That  the  plaintiff  is  not  entitled  to  recover  interest  on 
her  claim,  for  any  portion  of  time  anterior  to  the  date  of  the 
writ  in  this  cause,  because  there  is  no  evidence  of  any  prior 
demand." 

All  of  which  prayers  the  court,  (Le  Grand,  A.  J.,)  refused. 

The  defendant  below  appealed  to  this  court. 

• 

The  cause  was  argued  before  Spexce,  Martin  and 
Frick,  J. 

By  Brent  for  the  appellant,  and 
By  J.  M.  Buchanan  for  the  appellee. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

This  was  an  action  of  assumpsit,  in  Baltimore  county  court. 
The  defendant  pleaded  non  assumpsit.  Non  assumpsit,  infra- 
ires  annos,  and  actio  non.     On  these  pleas  issues  were  joined. 

[The  judge,  adverting  to  the  evidence  and  prayers  as  before 
stated,  proceeded  to  say :] 

We  have  presented  the  prayers  of  the  defendant  at  length, 
to  shew  that  the  error,  or  defect  in  the  declaration,  namely, 
that  it  contained  no  count  on  the  promise  to  the  administratrix, 
(a  point  or  question  which  was  relied  on  in  the  aigument,) 
does  not  appear  by  the  record,  to  have  been  raised  <^r  made  in 
the  county  couit,  and  upon  which  that  court  rendered  judg- 
ment, and,  of  course,  it  cannot,  under  the  provisions  of  the  act 
of  1825,  ch.  117,  be  permitted  to  be  urged  or  insisted  upon  in 
the  trial  of  this  appeal. 

The  question  which  the  two  first  prayers  raises,  is  the  force 
and  effect  of  the  evidence^  to  remove  the  bar  of  the  statute  of 
limitations. 
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The  execution  of  the  two  receipts,  of  March  the  22nd.  and 
April  the  2Qd9  1838,  is  admitted.  The  witness,  on  whose 
evidence  the  plaintiff  below  relied,  to  remove  the  bar  of  the 
statute  of  limitations,  was  John  Hurst. 

The  receipts  admitted  in  evidence,  prove  the  receipt  by  Car- 
ter oi  the  money,  the  object  for  which  it  was  received,  and 
Carter'' s  promise  to  return  it  to  Ellen  Cross y  in  the  event  of 
the  creditor  or  creditors  of  J,  A.  Cross y  refusing  to  receive  the 
composition  of  thirty-three  cents  in  the  dollar,  and  execute  a 
release  to  /.  ^.  Cross.  Hurst^s  evidence  proves  the  refusal 
of  Barry  and  Hurst y  to  receive  the  composition  and  execute 
the  release.  The  facts  thus  far  referred  to,  occurred  more 
than  three  years  before  the  institution  of  this  suit.  But  Hursty 
in  his  evidence,  further  states,  that  Carter  sul^sequently,  at 
various  times,  shortly  before  and  since  this  suit  was  brought, 
stated  to  said  Hursty  that  be  had,  shorlly  after  the  refusal  of 
Barry  and  Hurst,  loaned  the  amount  of  money  offered  to 
them,  to  a  certain  Raymond  or  Anchor;  that  his  motive  for 
making  said  loan  was,  that  he  wanted  to  get  rid  of  the  money. 

That  in  these  conversations  Carter  never  stated,  that  he  had 
paid  said  sum  of  money  to  EUen  Cross,  or  her  administratrix, 
but  always  said,  he  had  not  the  money,  he  had  loaned  it  away, 
and  never  would  pay  it,  unless  the  law  compelled  him.  This 
is  a  full  admission  on  the  part  of  Carter,  that  the  sum  of  money 
which  he  offered  Barry  and  Hursty  as  a  composition  of  their 
debt  due  from  /.  A.  Cross,  and  which  they  refused  to  accept, 
was  never  returned  or  paid  to  EUen  Cross,  Carter,  in  all  the 
conversations  detailed  by  Hurst,  never  said,  he  had  paid  tlie 
said  sum  of  money  to  EUen  Cross,  but  always  said,  <<he  had 
not  the  money^  he  had  loaned  it  away,  and  never  would  pay 
it,  unless  compelled  bylaw."  If  the  question  rested  upon 
these  admissions  of  Cbr^er,  without  any  qualifications^  could 
there  remain  a  doubt^  but  that  they  were  an  acknowledgment 
of  a  present  subsisting  debt,  from  which  the  law  would  raise 
an  implied  promise,  by  which  the  bar  of  the  statute  would  be 
removed?  What  excuse  did  Ozr^^  offer  for  not  paying  this 
money?  that  he  wanted  to  get  rid  of  the  money,  as  he  did 
not  know  what  else  to  do  with  it,  and  he  thought  it  was  doing 
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a  favor  to  Ellen  Cross^  by  loaning  it  out  in  that  manner,  us 
the  security  was  then  good;  that  he  had  taken  the  bond  of 
Raymond  and  Anchor ^  but  the  same  had  been  mislaid  by  him ; 
Anchor  had,  shordy  after  such  loan,  died  insolvent,  and  Ray- 
Tiiond  had  gone  away  and  proved  worthless.  The  excuse 
ofTered  for  not  paying  the  money,  is  a  clear  and  unequivocal 
admission,  that  it  never  had  been  paid  to  Elian  Cross y  but  tiiat 
he  wanted  to  get  rid  of  the  money,  which,  in  his  receipt,  he 
promised,  under  a  certain  contingency,  to  return  to  EUen 
Cross,  after  that  contingency  did  happen;  he  thought  he  was 
doing  her  a  favor,  instead  of  returning  or  paying  her  the  mo- 
ney, to  loan  it  out  on  securities,  which  very  soon  proved 
worthless. 

Does  the  excuse  set  up  by  Ccu'ier,  if  taken  as  true,  furnish 
a  legal  or  moral  excuse,  why  he  should  not  pay  the  money? 
It  was  unquestionably  his  moral  duty,  when  the  money  was 
refused  by  Barry  and  Hurst ,  to  have  performed  his  promise 
and  discharged  his  legal  obligation,  by  returning  the  money  to 
EUcn  Cross,  as  he  contracted  to  do  when  he  received  it,  and 
not  to  have  loaned  it  out  on  securities,  which  very  soon  after 
proved  worthless,  without  the  knowledge  or  consent  of  EUen 
Cross. 

The  acknowledgment  of  Carter]  in  the  language  of  this 
court,  in  Keplinger  vs.  Griffith,  2  G.  ^  J.,  301,  '^was  a 
clearly  implied  admission,  that  the  debt  remained  due  and 
unpaid,  and  the  excuse  alleged  for  not  paying  it,  furnished  no 
real  objection  to  the  payment  of  it,  if  true." 

The  court  committed  no  error  in  rejecting  the  defendant's 
third  prayer,  on  the  authority  of  Newson^s  Administrators, 
vs.  Douglas,  7  Har.  ^  J. ,  453,  and  Fridge  vs.  The  State, 
use  of  Kirk,  3  Gr.  4*  J?  103,  the  question  of  interest  was 
properly  left  to  the  jury. 

JUDGMENT   AFFIRMED. 
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Thomas  C.  Doremus^  James  Sutdam  and  John  M.  Nixon, 
SuavivoRB  OF  Cornelius  R.  SutdaM;  vs.  James  M. 
McCormick. — December  1848. 

In  &D  action  of  debt,  against  a  suiriving  partner,  he  pleaded  a  release.  The 
plajntifir  rejoined,  that  it  was  obtained  by  misrepresentation  and  fraud;  that 
the  defendant  had  represented,  the  pstrtaersbip  was  not  able  to  pay,  and 
could  not  pay,  more  than  about  one-fourth  of  the  debt,  when,  in  fact,  it 
was  possessed  of  sufficient  property  to  pay  the  whole  claim,  which  the  de- 
fendant well  knew,  and  that  in  consequence  of  the  said  false  and  fraudulent 
representation,  the  plaintiffs  executed  the  release.  The  plaintiffs  g^To 
general  evidence  of  the  condition  of  the  partnership  affairs,  as  represented 
by  the  defendant  to  them,  the  alleged  insoWency  of  the  firm,  prior  to  and 
at  the  time  of  the  release,  and  that  the  firm  continued  imtil  death  of  the 
other  partner.  The  deceased  partner,  on  being  informed,  prior  to  his 
death,  of  the  settlement  with  the  plaintiffs  at  one-third  of  their  claim,  said, 
that  the  firm  had,  at  the  time  of  said  alleged  settlement,  funds  sufficient  to 
haTe  paid  the  plaintiffs  in  full,  in  the  hands  of  the  defendant,  as  liquidating 
partner.  Held  ,  that  this  declaration  of  the  deceased  partner,  was  evidence 
to  affect  the  defendant  as  his  survivor. 

An  innocent  partner  is  constructively  responsible  for  the  fraudulent  acts  of 
his  co-partner,  when  those  acts  are  committed  within  the  range  and  scope 
of  partnership  transactions. 

The  representation  of  any  fact,  or  a  misrepresentation  of  any  fact,  made  in 
any  partnership  transaction  by  one  partner,  is  considered  as  the  act  of  all 
the  partners,  and  will  bind  the  firm. 

The  fraud  alleged  to  have  been  practised  in  this  case,  as  the  means  of  pro- 
curing the  release,  was  connected  with  a  partnership  transaction,  and 
employed  by  one  partner,  as  a  false  pretence,  to  obtain  a  paper,  in  the 
execution  of  which  the  firm  was  interested. 

The  composition  of  a  debt,  either  as  a  creditor  or  as  a  debtor,  is  one  of  the 
acknowledged  and  frequently  exercised  powers  of  a  partner.  Is  within 
the  scope  of  his  authority. 

Appeal  from  Baltinu>re  county  court. 

This  was  an  action  of  debt,  brought  by  the  appellants  against 
the  appellee,  as  surviving  partner  of  James  M.  lAghtnery  for 
$4012.01^;  in  the  debet  and  detinet.  The  plaintiffs  counted 
on  a  judgment  obtained  in  the  State  of  Alabama^  on  the  27th 
July  1840^  against  the  appellee  and  his  deceased  partner^  for 
$3995.95  damages^  with  interest,  and  $16.6^  costs.  The  de- 
fendant pleaded  nil  debet  y  and  actio  non  accrevU  infra  tree 
annas.  The  plaintiff  demurred  to  those  pleas,  and  they  were 
7        V.7 
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withdrawn  by  the  defendant,  and  he  then  pleaded  the  following' 
release,  of  which  oyer  was  craved  and  granted  : 

"Know  all  men  by  these  presents,  that  we,  TTiomas  C.  Do- 
remus ^  Cornelius  R.  Suydam  and  John  M.  Nixon ,  composing 
the  firm  of  Doremus ^  Suydam  and  Nixon^  all  of  the  city  and 
State  of  New  Yorky  for  and  in  consideration  of  the  sum  of  one 
thousand  dollars,  paid  us  by  James  M.  McCormicky  of  the 
city  of  Washingtony  the  receipt  whereof  we  do  hereby  acknow- 
ledge, have  released,  acquitted  and  dischaiged,  and  by  these 
presents  do  acquit,  release  and  discharge,  the  said  James  M, 
McCormick  and  James  N.  lAghtnery  of  and  from  all  debts 
and  demands  whatsoever,  due  or  owing  to  us,  jointly  and 
severally,  from  said  McCormick  and  lAghtnei^y  jointly  and 
severally,  arising  from  notes,  bonds,  bills,  judgments,  or  in  any 
other  way  whatsoever,  at  any  time  heretofore,  to  this  datef 
and  we  do  further,  jointly  and  severally,  covenant  and  agree^ 
to  release  all  claim  and  lien  on  any  land  of  said  McCormickr 
in  the  State  of  Alabama y  in  consequence  of  any  judgment,  exe- 
cution or  other  process  thereon,  and  bind  ourselves,  to  execute 
any  deed  or  writing  that  may  be  necessary  to  release  such  land 
from  any  such  claim,  or  lien,  or  process;  and  in  case  the  said 
land  shall  have  been  sold  under  any  such  judgment,  execution 
or  process,  then  to  refund  and  pay  the  said  McCormick  what- 
ever sum  or  sums  of  money  the  same  may  have  been  sold  for.- 
Witness  our  hands  and  seals,  this  2nd  day  of  April,  A.  D.,  1841 . 
Aprily  A.  D,y  1841.  Thos.  O.  Doremus^     (Seal.) 

Signed,  &c.  Chas.  R.  Sutdam,       (Seal.) 

John  M.  Nixon,  (Seal.)'* 

To  this  plea  the  plaintiffs  replied,  that  the  said  supposed 
writing  of  release  in  the  said  plea  mentioned,  was  obtained- 
from  the  said  Thomas  O.  DaremuSy  Cornelius  R.  Suydam 
and  John  M,  Nixouy  by  the  said  defendant,  by  fraud,  covin, 
and  misrepresentation;  that  is  to  say,  by  the  said  defendant, 
falsely  and  fraudulently  representing  to  the  said  Th&mets  O. 
DoremuSy  Cornelius  R.  Suydam  and  John  M,  Nixony  that 
the  said  defendant  and  the  said  James  N.  Ldghtnery  were  not 
able  to  pay^  and  could  not  pay  to  the  said  plaintiffs,  more  than 
the  said  sum  of  one  thousand  dollars  of  the  said  debt  of  the  said 
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defendaDt,  and  the  said  Lightner  to  the  said  plaintiffs:  when 
the  said  defendant  and  the  said  Lightner  were  possessed  of 
property  sufficient  to  pay,  and  were  able  to  pay^  and  could  well 
have  paid  to  the  said  plaintiffs  the  whole  of  their  said  debt^ 
which  the  said  defendant  well  knew;  in  confidence  of  which 
said  false  and  fraudulent  representation,  the  said  Thomas  C. 
Doremus,  Cornelius  jR.  Suydam  and  J.  M.  N.,  did  execute 
the  said  writing,  to  wit,  at  the  county  aforesaid,  wherefore  the 
said  plaintiffs  say,  that  writing  was  and  is  void  in  law,  and  this 
they  are  ready  to  verify. 

The  defendant  rejoined,  that  die  said  writing  of  release,  so 
sealed  as  aforesaid,  and  in  ihe  said  replicadon  mentioned,  was 
obtained  by  the  said  defendant  fairly  and  honestly,  and  not  by 
fraud,  covin,  or  misrepresentation,  in  manner  and  form  as  the 
said  plaintiffs  have  in  their  said  replication  above  alleged,  and 
this  the  said  defendant  prays  may  be  enquired  of  by  the  coun- 
try, &c. 

1st  Bill  op  Exceptions.  The  plaintiffs  to  sustain  the 
issue  on  their  part,  produced  in  evidence,  upon  the  trial  of  this 
cause,  a  duly  authenticated  copy  of  the  record  of  judgment, 
rendered  in  the  county  court  of  Chosa  county,  in  the  State  of 
Alabama^  on  the  27th  day  of  July  1840,  in  favor  of  the  said 
plaintiffs,  and  against  the  said  defendant  and  his  deceased  part- 
ner, (in  his  lifetime,)  in  manner  and  form,  and  to  the  tenor 
and  effect  set  forth  in  the  declaration;  and  then  read  to  the 
jury  the  release  pleaded  by  the  defendant,  and  produced  by 
him  on  oyer  thereof  prayed. 

The  plaintiffs  then  produced  in  evidence  a  letter  from  the 
defendant  to  the  plaintiffs,  viz : 

"Washington  City,  ATay  28/A,  1840. 
Messrs.  Doreuus,  Suydam  &  Nixon,  « 

Gentlemen : — ^You  are  aware,  ere  this,  of  not  only  James  M. 
McCormick  being  here,  but  also  J,  N.  lAg/itner^  and  that  we 
have  made  proposiuons  to  our  creditors,  and  are  settling  off 
with  them.  We  address  you  to  say,  that  if  you  are  disposed 
to  setde  on  any  kind  of  fair  terms,  that  we  will  give  you  an 
equ^l  cbaBce  with  the  balance  of  our  creditors.  You  can 
judge  for  yourselves,  whether  it  is  better  for  you  to  compromise 
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and  get  something  that  you  can  realise  on^  or  to  be  continuing 
a  suit  at  a  large  expense^  and  then  you  can  obtain  nothing 
more^  nor  perhaps  one-half  as  much  as  now  we  are  willing  to 
allow  you.  If  you  had  have  known  your  own  interest  when 
your  agent  first  called  on  us^  you  would  have  acceded  to  our 
proposition  and  jumped  at  it;  and  should  you  ever  do  business 
with  the  souths  you  will  make  that  discovery;  you  have  some 
good  debtors  south;  you  can  inform  your  agent  here  if  you 
are  disposed  to  make  a  compromise,  and  I  can  be  found  in  the 
city.  Yours,  <fcc.,         Lightner  <fc  McCormick, 

Per  /.  M.  McCormick.^^ 
The  plaintiffs  then  proved  by  Z.  GoUins  Lee,  that  in  the 
spring  of  1840,  he  was  employed  by  the  plaintiffs,  as  their 
attorney,  to  collect  from  the  defendant  and  his  then  partner, 
lAghtneTy  the  debt  due  by  them  to  the  plaintiffs,  for  which 
the  judgment  declared  on  in  this  case,  was  afterwards  obtained 
in  Alabama.  The  witness  brought  suit  accordingly,  in  Wash- 
ingtofiy  to  the  March  term  of  1840,  and  the  defendant,  McCor- 
micky  was  arrested  under  the  writ.  The  witness  had  several 
conversations  and  interviews  with  the  said  defendant,  about 
that  time,  in  relation  to  the  said  claim  and  the  settlement 
thereof;  said  defendant  uniformly  represented  to  the  witness 
on  those  occasions,  that  the  affairs  of  the  firm  of  L.  and  McC, 
were  very  bad.  He  spoke  something  of  a  house  in  Wetumpka, 
Alabama^  which  he  said  was  worth  about  three  thousand 
dollars,  but  said,  that  the  firm  could  do  little  or  nothing  to- 
wards the  payment  of  its  debts.  Witness  offered  to  take  fifty 
cents  on  the  dollar  in  the  notes  of  the  firm,  with  the  endorse- 
ment of  the  defendant's  father.  This  the  defendant  refused » 
said  he  would  give  no  notes  and  no  security,  and  talked, 
witness  thinks,  of  twenty-five  cents  on  the  dollar,  as  the  utmost 
possible  payment  that  the  firm  of  L.  arid  McC.  could  make. 
The  witness  thinks  this,  because  he  finds,  that  in  a  letter  of 
his  own  to  his  clients,  he  enquires  of  them  in  regard  to  a  settle- 
ment at  that  rate.  The  defendant  further  said,  that  the  bank- 
rupt act  would  soon  pass,  and  would  relieve  them  altogether. 
In  consequence  of  these  conversations,  and  of  a  letter  from  said 
defendant  to  the  witness,  dated  June  2nd,  1840,  the  witness 
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farther  prov€d^  that  on  June  7th^  1840,  he  wrote  a  letter  to  the 
plaintiffs,  containing  a  copy  of  the  said  last  mentioned  letter  of 
the  defendant.  The  witness  further  proved,  that  after  diligent 
search  for  the  defendant's  letter  of  June  2nd,  1840,  so  last 
mentioned,  he  had  not  been  able  to  find  the  original,  but  that 
his  own  letter  of  June  7th,  1840,  contained  a  true  copy  thereof. 
The  said  letter  of  the  witness,  and  said  copy  of  the  defendant's 
letter,  were  then  read  in  evidence  by  the  plaintiffs. 

Baltimore,  7th  JunCy  1840. 
Gentlemen: — I  received  last  evening  a  letter  from  L.  and 
McC.y  to  the  following  effect : 

"Washington,  ith  June. 
To  Z.  C.  Lee,  Esa., 

Sir: — I  received  yours  of  the  3rd  to-day,  and,  in  reply,  am 
sorry  to  inform  you,  that  I  never  have  once  surmised  such  a 
thing  as  to  give  Messrs.  Z>.,  jS.  and  iV.,  our  notes,  with  secu- 
rity, either  in  the  south,  east,  north  or  west,  and  as  to  father, 
he  will  lose  about  $2000  by  me  already,  and  rather  than  he 
should  lose  one  dollar  more,  I  would  go  to  jail  and  stay  for 
twelve  months,  if  necessary;  but  I  have  as  good  counsel  as 
there  is  in  this  city,  and  he  informs  me,  that,  (even  if  the 
bankrupt  law  is  not  acted  upon  this  session,)  there  will  be  no 
occasion  to  go  for  one  hour;  Messrs,  />.,  5^.  and  iV.,  have 
hunted  me  like  a  dog,  and  sued  me  here  in  Alabama^  and 
even  attempted  to  hold  a  poor  innocent  man,  (because,  unhap- 
pily for  him,  his  name  was  McCormick^  to  bail  in  their  own 
State,  although  he  had  a  different  surname;  and,  even  after 
all  this,  require  more  than  any  other  creditor  has  required  of 
us.  I  settled  a  claim  of  $2000  with  a  real  gentleman  a  few 
days  ago  for  $794,  and  then  did  not  endorse  a  note,  nor  did 
he  know  either  of  the  drawers  of  the  same.  i>.,  S.  and  N. 
never  once  thought  that  I  would  appear  here,  but  that  the  old 
man  would  have  to  pay  it;  but  instead  of  one,  both  of  us  are 
here,  and  ready  to  stand  the  test,  if  forced  to  it.  Although  it  is 
somewhat  unpleasant,  if  it  could  be  avoided,  and  for  that  reason 
I  thought  proper,  without  consulting  Lightnery  to  offer  them 
such  a  settlement  as  we  can  honestly  afford  them.  We  have 
settled  a  large  amount  of  our  debts  siuce  this  suit,  and  if  it  had 
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not  have  been  for  it,  would  have  settled  all,  and  we  have  not 
endorsed  or  given  the  first  new  note,  nor  do  we  ever  intend  to 
do  so,  as  neither  of  us  are  worth  anything,  as  we  lost,  by 
different  ways,  a  great  deal  more  than  half  of  our  capital  in 
business  in  Wetumpkay  it  would  always  be  hanging  on  us. 
Now,  to  come  to  the  matter  respecting  their  claim,  we  have 
not  got  any  kind  of  funds,  (except  the  Trading  Co^s,) 
suflScient  to  pay  them  twenty-five  cents  in  the  dollar,  in  cash 
or  paper.  We  contemplated  securing  them,  by  having  some 
very  valuable  property  assigned  to  them,  which  has  cost  us 
$2700,  and  upon  which  there  is  still  due  $900,  making  it 
stand  at  $3600,  and  which  now,  although  rents  have  fallen  at 
least  fifty  per  cent.,  still  rents  for  $400  per  annum.  This  pro- 
perty is  so  secured,  that  it  cannot  be  got  at  by  any  legal  pro- 
ceedings, and  would  now  command  about  $2500  to  $3000, 
on  a  moderate  credit,  and  the  property  to  be  liable  for  the 
purchase  money.  If  they  would  release  us  and  pay  costs  of 
suits,  we  would  have  this  fixed  for  them.  This  is  the  best  pro- 
position we  can  offer,  and  more  than  we  have  given  any  of  the 
rest  of  our  creditors,  and  the  only  one  we  will  do.  They  made 
at  least  twenty-five  or  thirty  per  cent,  on  their  goods ;  I  know  from 
the  same  kind  of  goods  bought  at  the  same  time  and  brought 
to  Wetumpka^  and  I  said  to  Lightner  at  the  time,  that  they 
did  not  expect  to  be  paid,  and  knew  it  when  the  notes  were 
given  at  six,  seven  and  eight  months,  when  all  goods  bought 
for  the  south,  are  always  purchased  at  twelve  months;  but,  on 
the  maturity  of  two  of  the  notes,  we  proposed  paying  them 
one-half  cash,  and  extending  the  balance  three,  four  and  five 
months,  and  while  their  agent,  who  was  there,  (had  not  sense 
enough  to  jump  at  it,)  was  pretending  to  reflect  on  it,  the 
Trading  Co.  run  off,  while  I,  in  endeavoring  to  secure 
$10,000,  was  nabbed  like  a  runaway,  when  I  went  boldly 
through  their  own  city  and  stopped  there. 

You  have  therefore  tlie  only  proposition  that  is  in  my  power 
I  assure  you,  and  a  good  one,  if  you  accede  to  it,  on  your  part; 
this  is  not  as  yet  been  made  to  any  one  of  our  creditors,  and 
would  answer  your  clients,  I  have  no  doubt.  If  you  think 
you  can  accede  to  it,  you  can  bring  our  notes  down,  and  I  will 
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arrange  it  with  you;  if  this  does  not  suit  you,  please  answer, 
as  we  can  arrange  other  claims  with  it.  This  is  a  fair  state- 
ment of  facts,  and  I  hope  it  may  be  satisfactory  to  you,  and  if 
I  have  expressed  myself  too  warmly,  I  assure  you  it  is  not 
intended  with  any  disrespect  to  you. 

Very  respectfully,  &c., 

LiGHTNER  &  McCoRAflCK, 

Pr.J.M.  McCormick.'' 

''This,  gentlemen,  you  will  perceive  the  whole  case  as  made 
out  by  the  debtors.  The  property  referred  to  by  them,  is  not 
located  or  described,  1  presume  it  is  in  the  south.  I  shall 
await  to  hear  by  return  mail  your  opinion  and  instructions,  and 
will  then  repair  to  Washington^  and  make  the  best  settlement 
in  my  power;  early  and  final  action  is  most  desirable,  and 
some  compromise  ought  to  be  made,  for  I  foresee  that  they  will 
take  the  benefit,  if  pressed;  my  time  is  much  occupied,  and 
engagements  in  court,  now  settling  here,  engross  me,  of  course 
I  shall  relinquish  all,  and  expect  from  you  additional  compen- 
sation, when  the  matter  is  closed  by  me;  they  are  so  cornered 
by  my  plans  at  Washington^  that  I  will  make  the  best  possible 
settlement  for  you,  and  therefore  must  give  it  immediate  per- 
sonal attention. 

If  twenty-five  per  cent,  cash  is  offered  on  the  debt  and  inte- 
rest, will  you  take  it  in  preference  to  the  property?  In  your 
letter  please  inform  me,  whether  I  can  hold  a  party  to  bail 
now  in  your  State  on  a  note  or  bond?    (In  haste.) 

I  am  yours  with  esteem,        Z.  Collins  Lee. 

P.  S.  I  wish  Pry  or  had  returned  me  the  original  notes  y*^ 
I  have  copies,  however,  that  will  answer.  Z.  C.  L." 

The  witness  further  proved,  that  afterwards,  in  the  month 
of  September  or  October,  1840,  DorermiSy  one  of  the  plaintiffs, 
passed  through  Baltimore  on  his  way  to  Washington,  for  the 
purpose  of  making  some  settlement  with  the  defendant.  The 
witness  then  communicated  to  said  Doremnis,  the  representa- 
tions which  the  defendant  had  verbally  made,  in  regard  to  the 
ability  of  L.  and  McC.  to  pay  their  debts,  and  renewed  to  said 
D.  the  advice,  to  take  twenty-five  cents  on  the  dollar,  which 
was  contained  in  his  letter  of  June  7th .     Sometime  afterwards, 
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the  release,  which  the  defendant  has  pleaded,  was  executed^ 
and  the  witness  dismissed  the  suit  in  Washington. 

The  plaintiffs  then  read  in  evidence  a  letter  of  the  defendant 
to  the  plaintiffs^  dated  February  27th,  1841. 

"Washington,  Fsb'y  27/A,  1841. 
Messrs.  Doremus,  Suydam  &  Necon,  New  Yorky 

Gentlemen:-^!  have  at  length  made  an  arrangement,  at  a 
sacrifice^  to  settle  your  claim,  if  you  are  disposed  to  accede  to 
the  terms  that  you  agreed  to  when  here,  to  take  one  thousand 
dollars,' and  allow  me  the  benefit  of  the  land,  if  sold,  under 
your  judgment  against  L.  and  McO.y  in  Alabama.  If  you 
think  proper  to  accept  of  it,  while  I  have  it  in  my  power  of 
doing  it,  you  will  please  either  come  on,  (or  send,  or  authorise 
some  one,  by  power  of  attorney,  to  give  the  requisite  release  of 
all  claims  against  said  firm,)  and  I  will  pay  over  to  you  the 
money  immediately.  The  land  I  can  use  to  more  advants^e, 
in  my  settling  the  other  debts  of  the  firm,  than  I  supposed  when 
I  offered  it  to  you.  Or,  if  you  would  rather  release  me  and 
hold  on  to  lAghtner^  I  will  give  you  six  hundred  dollars;  but 
the  land  is  mine,  and  you  would  have  to  allow  me  it,  as  before 
mentioned.  If  you  would  come  on  immediately,  as  there  are 
a  great  many  coming,  you  might  see  old  7Hp  inaugurated. 
You  will  please  let  me  know,  if  you  do  not  think  proper  to 
come  on,  I  cannot  do  any  better  I  assure  you^  and  have  been 
gready  bothered  to  raise  the  other  $600,  as  I  told  you  that  I 
only  had  $600,  Alabama  note.  You  can  do  as  you  think  fit 
in  the  matter,  you  have  your  own  proposition  now  offered  to 
you^  and  all  that  I  can  do. 

Very  respectfully  yours,        J.  MoCormick, 
In  liquidation  of  Ligkiner  ^  McC^ 

Also  a  letter  from  the  same  to  the  same,  dated  March 
31st,  1841 : 

"Washingpton  City,  315/  Marchy  1841. 

Gentlemen: — ^Annexed,  you  have  the  bill  of  costs  in  suit 
against  us,  paid  by  me,  and  have  to  inform  you,  that  although 
I  have  suffered  laigely  by  lAghtnery  still  he  has  me  bound  up 
in  such  a  manner,  that  I  could  not  agree  to  let  you  hold  him 
responsible,  and  pay  you  the  amount  you  ask,  as  he  is  as  much 
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interested  in  the  amount  to  be  j)aid  nearly  as  myself,  and  I 
assure  you^  that  it  would  be  of  no  advantage  to  you,  as  there  are 
judgments  against  him  for  ten  or  fifteen  thousand  dollars,  besides 
large  claims  not  yet  sued  on,  and  which  are,  some  of  them, 
confidential  debts,  and,  moreover,  his  health  is  such,  that  I 
doubt  if  he  ever  recovers  it,  and  if  he  does,  it  will  be  a  long 
time;  he  holds  no  property  that  I  know  of,  and  his  father  is  an 
insdvent  debtor;  so  you  see  that  prospects  are  not  flattering. 
Vou  have  also  enclosed  the  release,  which  I  hope  that  you 
will  agree  to  and  acknowledge  before  the  proper  authorities. 
t  have  used  every  exertion  to  raise  this  sum  for  you,  and  I  am 
sorry  thai  it  has  incurred  the  great  rate  of  discount,  now  between 
the  Alabama  funds  and  Vtrginia  here,  as  I  have  not  a  cent 
left,  and  actually  have  to  beg  a  friend,  noways  connected  in 
family,  for  a  portion  of  it,  and  how  I  shall  be  able  to  pay  it  do 
not  know.  The  bill  of  costs  annexed  includes  all,  clerks, 
attorneys  and  marshal.  The  release  is  plain  and  fair,  I  think, 
and  hope  that  you  will  acknowledge  it  before  a  notary  public, 
or  some  competent  officer,  and  enclose  immediately,  together 
With  an  order  to  i£*.  BrerU^  the  clerk  here,  for  to  strike  off 
the  suit  from  the  docket,  and  Mr.  Riggs  shall  have  a  check 
for  you  for  the  $1000,  upon  the  proper  acknowledgment  and 
[presentation  of  the  release. 

I  am  very  respectfully  yours, 

Jas.  M.  McCormick." 
The  plaintiffs  then  further  proved  by  Mrs.  Caroline  AspriUy 
that  she  is  the  sister  of  Lighlnery  the  deceased  partner  of  the 
defendant,  and  that  she  went  to  Wetumpkay  (where  the  said 
parties  carried  on  their  business,  under  the  firm  of  L.  and 
McC.y)  on  the  31st  day  of  March  1838,  and  resided  there  until 
July  7ih,  1838,  during  which  time  both  of  the  said  partners 
boarded  with  her.  At  the  end  of  that  period,  she  returned  to 
Baltimore.  Her  brother,  the  said  L.,  came  to  B.  in  the  fall 
of  1838,  returned  to  Alabama,  and,  on  the  27th  of  April  1840, 
came  back  to  B.  very  ill,  to  the  witness's  house,  whence,  after 
a  short  time,  he  went  to  Cecil  county,  and  returned  to  the  May 
convention  in  Baliim>ore.  He  then  lay  sick  for  a  considerable 
time,  at  the  house  of  the  witness,  and  as  she  was  obliged  to  give 
8        V.7 
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him  constant  attention^  he  lay  principally  in  her  own  room. 
Sometime  in  May  or  June,  1840,  McCormicky  the  defendant^ 
cam£  to  the  fumse  of  the  witness  to  see  her  brother,  his  partner y 
and  the  vniness  proved y  that  she  toas  present  at  a  conversation 
between  them,  in  regard  to  their  btisiness,  Lightner  asked 
the  defendant  how  he  was  getting  on  with  his  settlements. 
The  defendant  produced  a  number  of  papers,  and  they  talked 
over  the  business.  The  defendant  said,  that  he  had  funds  in 
hand  to  the  amovnt  of  $8000,  and  that  if  they  cotdd  settle,  as 
he  expected,  with  their  Baltimore  and  New  York  creditors, 
and  could  arrange  with  Doremus,  Suydam  and  Nixon,  (the 
plaintiffs,)  at  sixty  cents  on  t/ie  dollar,  they  would  have  $4000 
left  for  a  plank  in  Texas.  The  brother  of  the  witness  replied , 
that  he  should  be  in  his  grave  before  that  would  happen.  The 
witness  further  proved,  that  she  was  intimate  with  the  defend- 
ant, and  that  both  the  defendant  and  her  brother  were  in  the 
habit  of  speaking  freely,  to  her  and  in  her  presence,  of  all  their 
business.  The  said  defendant  several  times  afterwards,  be- 
tween the  date  of  the  last  mentioned  conversation,  and  that  of 
the  release  aforementioned,  came  to  the  house  of  the  witxkess 
and  spent  the  day;  on  one  of  these  occasions,  he  said  to  his 
partner,  in  the  presence  and  hearing  of  the  witness,  that  he 
had  settled  satisfactorily  with  the  Baltimore  and  N.  Jersey- 
creditors  of  L.  and  McC,  and  that  D.,  S.  and  N.,  (the  plain- 
tiffs,) were  the  only  remaining  creditors. 

The  witness  further  proved,  that  in  the  spring  of  1841,  she 
saw  and  read  a  letter  from  the  said  defendant  to  his  partner, 
her^said  brother,  in  which  said  defendant  wrote,  that  he  had 
settled  with  the  plaintiffs  at  thirty-three  and  one-third  cents  in 
the  dollar.  For  this  letter,  the  plaintiffs  proved,  that  diligent 
search  had  been  made  among  the  papers  of  the  deceased  part- 
ner, L.,  but  that  the  same  could  not  be  found. 

The  plaintiffs  further  proved,  by  the  said  Caroline  Asprill, 
that  in  April  1841,  she  had  a  conversation  with  the  defendant, 
in  which  he  informed  her,  that  he  had  settled  with  the  plaintiffs 
at  thirty-three  and  one-third  cents  in  the  dollar.  The  witness 
further  proved,  that  her  said  brother,  L.,  died  on  June  29th, 
1841,  and  that  the  partnership  of  L,  and  McC.  continued uniU 
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his  death.  The  last  conversation  between  the  defendant  and  L. , 
was  in  February  or  March ,  1841,  the  witness  thinks,  and  that 
was  the  last  time  that  the  defendant  ever  saw  Lighiner. 

The  plaintiffs  then  offered  to  prove  by  the  said  witness  fur- 
ther, that  her  said  brother,  upon  being  informed  of  the  said 
alleged  settlement  by  the  defendant  with  the  plaintiffs,  at  thirty- 
three  and  one-third  cents  on  the  dollar,  which  information  he 
received,  as  aforesaid,  in  the  spring  of  1841,  and  during  the 
continuance  of  the  partnership,  said  to  the  witness,  that  the 
said  firm  of  L.  and  McC.  had,  at  the  time  of  said  alleged  set- 
tlement, funds  sufficient  to  have  paid  the  debt  due  to  the 
plaintiffs  in  full;  and  further  stated,  that  said  funds  were,  at 
the  time  of  said  settlement,  in  the  hands  of  the  said  McC,  as 
liquidating  partner,  the  said  McC.  was  not  present  at  the  time 
when  said  L.  made  said  declarations.  But  the  said  defendant 
objected  to  the  admissibility  of  the  declarations  of  said  Light- 
noTy  and  the  court,  (Purviance  and  Le  Grand,  A.  J.,)  being 
divided  in  opinion,  refused  to  admit  the  said  declarations,  and 
did  not  admit  the  same  to  go  to  the  jury. 

To  which  refusal  and  the  non-admission  of  said  evidence, 
the  jdaintiffs  excepted. 

The  plaintiffs  below  appealed  to  this  court. 

The  cause  was  aigued  before  Spbnce,  Martin  and 
Frick,  J. 

By  S.  T,  Wallis  for  the  appellants,  and 
By  Wm.  Schlet  for  the  appellee. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

In  this  case,  an  action  of  debt  was  instituted  upon  a  judg- 
ment, rendered  in  favor  of  the  appellants  against  the  appellee, 
and  James  N.  lAghtner,  in  one  of  the  courts  in  the  State  of 
Alabama.  The  suit  was  brought  against  the  appellee,  as  the 
surviving  partner  of  the  firm  of  Lighiner  and  J.  McCormick, 
and  the  judgment  on  which  it  was  based,  bears  date  on  the 
27th  of  July  1840,  and  was  for  the  sum  of  four  thousand  and 
twelve  dollars,  and  one-fourth  cents. 
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The  defendant  pleaded  in  bar  a  release.  This  release  was 
dated  on  the  2nd  of  April  1841^  and  recites:  '^That  in  con- 
sideration of  one  thousand  dollars^  paid  to  the  appellants  by. 
James  M.  McCormicky  they  acquit,  release,  and  discharge 
the  said  James  M.  McChrmick  and  James  N.  Lightner^  of 
and  from  all  debts  and  demands  whatsoever,  due  or  owing  to 
the  plaintiffs,  jointly  or  severally,  from  said  McCormick  and 
LigfUneT)  jointly  and  severally,  arising  from  notes,  bonds, 
bills,  judgments,  or  in  any  way  whatsoever,  at  any  time  prior  to 
the  date  of  the  said  release;  and  they  further,  jointly  and  sever- 
ally, covenanted  and  agreed,  ^<to  release  all  claim  and  lien  on 
any  land  of  the  said  McCormick y  in  the  State  of  Alabamay  in 
consequence  of  any  judgment,  execution,  or  other  process 
thereon;"  and  they  bound  themselves  <^ to  execute  any  deed 
or  writing,  that  might  be  necessary  to  release  such  land  from 
such  claim,  lien  or  process,  and  in  case  it  should  have  been 
sold  under  any  such  judgment,  execution  or  process,  to  refund 
and  pay  the  said  McCormick,  whatever  sum  the  same  might 
have  been  sold  for." 

The  plaintiffs  craved  oyer  of  this  release,  and  by  their  repli- 
cation alleged,  that  it  was  obtained  from  them  by  the  defendant, 
by  fraud,  covin,  and  misrepresentation,  that  is  to  say,  by  the 
said  defendant,  falsely  and  fraudulently  representing  to  the 
plaintiffs,  that  the  said  defendant  and  the  said  lAgfUner  were 
not  able  to  pay,  and  could  not  pay,  more  than  one  thousand 
dollars  of  the  said  debt,  when  the  said  defendant  and  the  said 
lAgfiiner  were  possessed  of  property  sufficient  to  pay,  and  were 
able  to  pay,  and  could  well  have  paid,  the  whole  of  the  said 
debt,  which  the  defendant  well  knew;  ^^in  consequence  of 
which  said  false  and  fraudulent  representation,  the  plaintiffs 
did  execute  the  said  writing." 

The  defendant,  by  his  rejoinder,  traversed  the  fiaud,  and 
tendered  an  issue  thereon  to  the  country,  in  which  the  plain- 
tiffs joined. 

At  the  trial  of  the  cause,  the  judgment  and  release  wera 
offered  in  evidence;  the  plaintiffs  also  introduced  several  letters 
signed  by  McCormick y  in  the  name  of  the  firm,  anterior  to  the 
settlement  and  release;  also  certain  statements  made  by  the 
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defendant  to  Ae  counsel  of  the  plaintiffs;  and  then  proved 
substantially  by  Mrs.  Asprilly  (the  sister  of  James  N.  Light- 
ner,)  that  Lightner  died  at  her  house,  in  BaUimorey  on  the 
29th  of  June  1841,  and  that  the  partnership  of  Lightner  and 
MoCormick  continued  up  to  the  period  of  his  death.  They 
further  proved  by  this  witness,  that  the  defendant  had  several 
interviews  with  Lightner ^  during  his  sickness  at  her  house. 
That  on  one  occasion,  McCormick  produced  a  number  of 
papers,  and  that  McCormick  and  Lightner  talked  over  their 
business,  in  the  presence  of  the  witness,  who  was  intimate  with 
both  of  them,  and  familiar  with  their  affairs.  And  that  in  this 
conversation,  McCormick  said,  '^that  he  had  funds  to  the 
amount  of  $8000  in  hand,  and  if  they  could  settle  with  their 
Baltimore  and  New  Jersey  creditors,  as  he  expected,  and 
could  arrange  with  Doremusy  Suydam  and  Nixoriy  at  sixty 
cents  in  the  dollar,  they  would  have  $4000  left  for  a  plank  in 
Texas.^^  The  same  witness  further  stated,  that  McCormick 
afterwards  told  her  brother,  in  her  presence,  that  he  had  settled 
with  the  BeUtimare  and  New  Jersey  creditors  satisfactorily,  and 
that  the  appellants  were  the  only  remaining  creditors.  And  in 
the  spring  of  1841,  McCormick  wrote  to  Lightner,  and  like, 
wise  informed  the  witness,  that  he  had  setded  with  the  appel- 
lants at  thirty-three  and  one-third  cents  in  the  dollar. 

The  appellants  then  offered  to  prove  by  the  witness,  ^^that 
her  brother,  on  being  informed  of  the  said  settlement  by  the 
defendant  with  the  plaintiffs,  at  thirty-three  and  one-third  cents 
in  the  dollar,  which  information  he  received  in  the  spring  of 
1841,  and  during  the  continuance  of  the  partnership,  said  to 
the  witness,  that  the  said  firm  of  Lightner  and  McCormick, 
had,  at  the  time  of  said  alleged  settlement,  funds  sufficient  to 
have  paid  the  debt  due  to  the  plaintiffs  in  full;  and  further 
stated^  that  said  funds  were,  at  the  time  of  said  settlement,  in 
the  hands  of  McCormick,  as  liquidating  parser." 

lie  appellee  was  not  present  when  these  declarations  were 
made  by  Lightner. 

Hie  appellee  objected  to  the  admissibility  of  the  declarations 
thus  offered:  the  declarations  were  rejected  by  a  divided  court, 
and  the  sole  question  presented  for  our  consideration  by  this 
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exception,  is,  whether  the  declarations  of  Ligktner  were  ad- 
missible and  competent  evidence  for  the  plaintiffs,  upon  the 
issue  joined  between  the  parties  in  this  cause? 

It  is  conceded  in  this  case,  that  the  declarations  in  question 
were  made  by  Ldghtnery  during  the  continuance  of  the  part- 
nership between  McCormick  and  himself;  and  it  is  apparent 
from  the  whole  testimony  in  the  cause,  that  the  appellee,  in 
procuring  this  release,  acted  for  and  represented  the  firm. 
The  proof  furnished  by  the  letteis  of  the  appellee,  is  conclusive 
upon  this  subject.  They  prove,  that  the  debt  originally  con- 
tracted was  a  partnership  debt,  for  which  Lightner  and  McCor- 
mick were  responsible  in  solidoy  and  that  the  il/odama  judgment 
was  rendered  against  them  as  partners.  It  will  be  seen,  by  an 
examination  of  the  evidence  exhibited  in  the  exception,  that 
the  appellee,  in  his  correspondence  with  the  appellants,  and  in 
his  negotiations  with  Mr^  Lecy  with  respect  to  the  setderoent 
of  this  claim,  invariably  speaks  of  this  debt  as  a  partnership 
debt,  and  complains  of  the  inability  of  the^rm  to  dischaige  it. 
In  his  interviews  with  Lightner ^  pending  these  negotiations, 
McCormick  referred  to  this  claim  as  a  matter  in  which  Light- 
ner was  interested,  informing  him,  '^tbat  if  he  could  airange 
with  the  appellants,  at  sixty  cents  in  the  dollar^  they  would 
have  $4000  for  Texas;  the  release,  by  its  terms,  professes 
expressly  to  discharge,  not  McCormick  alone,  but  McCormick 
and  Ligktner y  from  all  judgments,  &c.;  existing  at  any  period 
prior  to  its  date;  and  it  is  perfectly  clear,  that  if  the  predica- 
ment of  these  parties  had  been  altered,  and  the  suit  had  been 
instituted  upon  this  judgment,  against  Lightner y  as  the  sur- 
viving partner,  he  could  have  interposed  this  release,  assuming 
it  to  be  valid  as  an  absolute  bar  to  the  action.  The  release  is 
to  be  regarded,  as  a  contract  between  the  appellants  and  the 
firm  of  Lightner  and  McCormick y  obtained  through  the  in- 
strumentality of  McCormick y  as  the  active  and  liquidating 
partner.  The  action  was  properly  brought  against  Mc  Cormicky 
as  the  surviving  partner  of  the  firm  of  Lightner  and  McCor- 
mick y  and,  as  a  general  principle^  the  admissions  of  Lightner 
touching  this  release,  would  be  considered  as  the  admissions  of 
the  defendant;  and  therefore  admissible  evidence  against  him. 
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An  approved  writer  upon  this  subject^  says : 

^^As  soon  as  evidence  of  the  partnership  is  established,  the 
acts^  admissions^  and  declarations  of  one  partner,  in  matters 
relating  to  the  affairs  of  the  partnership,  will  be  evidence  against 
the  firm.  In  this  respect,  the  partners  are  to  be  considered  as 
one  person,  and  therefore  the  rule  will  hold  good,  although 
the  partner  making  the  admission  is  not  a  party  to  the  record." 
CfaffV  on  Part.,  sec.  779. 

In  the  case  of  Boyce  against  Watson,  3  /.  /.  Mar,,  600, 
the  declarations  of  a  partner,  upon  whom  the  capias  had  not 
been  served,  were  admitted  as  evidence  against  his  co-partners, 
and  the  court  correctly  held : 

^^That  the  confessions  of  a  partner,  are  not  admissible  as 
evidence  against  his  co-partners,  on  account  of  having  been 
served  with  process,  but  of  their  unity  as  partners."  And  in 
Reimsdyk  vs.  Kane,  1  Qal.,  635,  Mr.  Justice  Story  said : 

'^I  admit^  the  answer  of  one  defendant  cannot  in  general  be 
read  against  another  defendant;  otherwise  such  co-defendant 
would  be  deprived  of  the  opportunity  of  cross-examination. 
But  this  rule  is  liable  to  exceptions,  and,  therefore,  where  the 
confessions  of  any  party  would  be  good  evidence  against  ano- 
ther, his  answer,  a  fortiori,  may  be  read  against  the  latter. 
In  cases  of  partnership,  the  confession  of  one  partner  in  relation 
to  a  partnership  concern,  is  in  general  admissible  on  an  action 
against  the  other.  It  is  not  evidence  to  prove  the  partnership 
itself,  but  that  being  once  admitted,  or  proved  aliunde,  the 
confession  is  let  in  for  all  collateral  purposes." 

By  turning  to  the  pleadings  in  this  case,  it  will  be  perceived, 
that  the  rejdication  chaiges,  that  this  release  was  obtained  from 
the  plaintiffs,by  the  fraud  and  misrepresentation  of  the  appellee. 
The  specification  of  the  fraud  is,  that  the  defendant  fabely  and 
fmudulendy  represented  to  the  plaintifis,  that  the  defendant 
and  Lighiner  were  not  able  to  pay  more  than  one  thousand 
ddlars  of  the  debt,  when  they  possessed  property  sufiicient  to 
pay  the  whole  of  the  debt,  and  that  this  fact  was  known  to  the 
defendant. 

This  fraud  was  traversed  by  the  defendant's  rejoinder,  and 
the  plaintiffs,  as  one  of  the  items  in  their  proof,  conducing  to 
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show  that  the  imputed  fraud  was  perpetrated  by  the  defendant, 
offered  in  evidence  the  declarations  of  Lighinery  for  the  pur- 
pose of  establishing  before  the  jury,  not  only  that  the  firm  of 
Lightner  and  McCormick  was^  at  the  time  of  the  settlement, 
abundantly  able  to  pay  the  entire  debt,  but  that  this  fact  was 
known  to  the  defendant,  as  he  had  ample  funds  in  his  hands, 
as  the  liquidating  partner  of  the  house. 

There  is  no  evidence  in  the  case,  indicatii^  that  Lightner 
was  privy  to  the  fraudulent  misrepresentations  inrputed  to  the 
defendant;  and  the  counsel  for  the  appellee  has  contended, 
that  this  fraud,  if  perpetrated,  is  to  be  considered  as  the  indi- 
vidual act  of  the  defendant,  not  within  the  scope  and  limits  of 
fads  authority  as  one  of  the  partners,  and  for  which,  therefore, 
the  firm  was  not  responsible.  It  was  insisted,  that  fraud  isy 
from  its  nature,  necessarily  a  personal  act,  and  that  the  part- 
nership contract  is  not  to  be  interpreted,  as  communicating  to 
one  of  the  members  of  the  firm  the  power  of  implicating  bis 
associates,  by  his  fraudulent  misrejHresentations.  That  the 
fraud  complained  of,  is  to  be  treated  as  the  fraud  of  the  defend- 
ant in  his  individual  capacity^  and  not  as  the  fraud  of  the  firm 
of  which  he  was  a  member. 

This  point  was  pressed  upon  the  court  with  great  force  and 
power  by  die  counsel,  and  assuming  his  proposition  to  be  cor- 
rect, it  would  follow  as  a  cordlary,  that  the  declarations  of 
Lightner^  with  respect  to  this  alleged  fraudulent  transaction/ 
would  be  considered  as  the  deckuations  of  a  mere  stranger,  and 
as  such  clearly  inadmissible. 

But  an  insuperable  answer  to  the  proposition  of  the  counsel 
for  the  appellee,  is,  that  according  to  the  established  and  ac- 
knowledged doctrine  of  the  common  law,  an  innocent  partner 
is  constructively  responsible  for  the  fraudulent  acts  of  his  co- 
partner, when  those  acts  are  committed  within  the  range  and 
scope  of  the  partnership  transactions.  The  representation  of 
any  fact,  or  a  fnisrepresentalion  of  any  fact,  made  in  any  part- 
nership transaction,  by  one  partner,  is  considered,  Judge  Story 
says,  as  the  representation,  or  misrepresentation  of  all  the  part- 
ners, and  will  bind  the  firm.     Stan/  on  Pari.y  sec.  107. 

Again  the  learned  commentator  says : 
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'^Tbe  principle,  (alluding  to  the  doctrine,  that  the  represen- 
tations and  admissions  of  one  partner,  within  the  limits  of  the 
partnership,  are  considered  as  the  representations  and  admissions 
of  all  the  partners,)  extends  further,  so  as  to  bind  the  firm  for 
the  frauds  committed  by  one  partner,  in  the  course  of  the  trans- 
actions and  business  of  the  partnership,  even  when  the  other 
partners  have  not  the  slightest  connection  with,  or  knowledge 
of,  or  participation  in  the  fraud;"  for  he  remarks,  it  has  been 
justly  observed,  'Uhat  partners,  by  forming  this  association, 
declare  themselves  to  the  world,  as  satisfied  with  the  good  faith 
and  int^rity  of  each  other,  and  impliedly  undertake  to  be 
responsible,  for  what  they  shall  respectively  do  within  the  scope 
of  the  partnership  concerns."     Story  on  Part.,  sec,  108. 

This  principle,  thus  announced  by  Mr,  Justice  Story,  was 
directly  affirmed  by  Abbott,  as  the  chief  justice  of  the  Kmg^s 
Benchy  in  the  case  of  Rapp  iigdinst  Latham  and  Parry,  2 
Bam,  (^  Aid.,  795;  and  a  similar  doctrine  was  enunciated  by 
the  court,  in  the  cases  of  Stone  vs.  Marsh,  &  B.  ^  Cres.,  551, 
and  in  Boardman  against  Gore,  15  Mass.,  335. 

What  then  was  the  character  of  the  fraud  alleged  to  have 
been  practiced  by  the  appellee,  as  the  means  of  procuring  this 
release?  Was  it  not  connected  with  a  partnership  transaction, 
aod  employed  by  him,  as  a  false  pretence,  to  obtain  a  paper, 
in  the  execution  of  which  the^rm  was  interested? 

It  is  impossible,  that  any  other  than  an  a69rmative  answer 
can  be  returned  to  these  questions. 

The  composition  of  a  debt,  either  as  a  creditor,  or  as  a 
debtor,  is  one  of  the  acknowledged  and  frequently  exercised 
poweiB  of  a  partner.  It  is  strictly  within  the  scope  of  his 
authority.  In  the  composition  of  this  debt,  the  appellee  pre- 
sented himself  to  the  appellants,  as  the  representative  of  the 
firm  of  lAghtner  and  McCormick,  seeking  to  adjust  and  settle 
a  partnership  debt.  By  compounding  this  large  claim  for  the 
sum  of  one  thousand  dollars,  the  partnership  was  greatly  bene- 
fitted. The  appellants  dealt  with  the  appellee,  not  as  an  indi- 
vidual, but  in  his  capacity  of  partner,  and  were  entitled  to 
consider  his  representations,  with  respect  to  the  insolvency  of 
the  firm,  as  the  representations  of  both  of  the  partners. 
9        V.7 
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Upon  this  ground^  we  think^  the  declarations  of  Lighinery 
as  offered  by  the  appellants;  were  admissible  in  evid'enee^  and 
that  the  court  below  erred  in  rejecting  them. 

JUDGMENT  REVERSED   AND   PROCEDENDO    AWARDED: 


David  Sindall^  and  Jane,  his  wife^  V9.  James  Masdn* 
CampbelL;  Thomas  P.  Con way^  Dorcas  Sparks^- ani> 
Catharine  Conway. — December  1848, 

A  father  died  in  1810,  leaving  a  widow  and  three  children.  He  was  owner 
of  freehold  and  leasehold  property.  The  widow  received  the  rents  and 
profits,  educated  the  children,  and,  in  1816,  married  again,  settling  her  por- 
tion of  the  estate  upon  herself  for  life,  with  remainder  to  the  three  children. 
In  1821,  she  settled  her  final  administration  account,  and  passed  the  lease- 
hold titles  to  the  children.  In  1824,  one  of  the  daughters  married,  and, 
with  her  husband,  continued  to  live  with  the  mother,  as  before.  In  1831, 
all  the  parties  interested  united  with  one  of  the  children,  to  sell  a  portionr 
of  his  father's  estate.  He  received  the  purchase  money,  and  released  hi* 
interest  in  the  residue  to  his  two  sisters.  The  estate  was  worth  about  |200 
per  annum.  In  1842,  the  married  sister  furnished  an  account,  admitting^ 
in  1839,  '40,  and  '41,  the  payment  to  her  of  sums  of  money  monthly,  accom- 
panied with  a  letter  from  her,  stating,  that  **in  1839,  it  was  agreed,  I  should 
receive  a  part  of  the  rent  out  of  my  father's  estate."  In  that  account,  she 
claimed  a  small  balance,  and  offered  to  pay  her  proportion  of  taxes.  Held, 
upon  a  bill  filed  in  1842,  for  a  partition  and  sale,  that  under  such  circum- 
stances, the  widow  and  mother,  with  the  consent  and  acquiescence  of  the 
children,  received  and  distributed  the  rents  of  the  property  up  to  1839;  that 
she  was  not  intruder  into,  nor  a  voluntary  trustee  over  the  estate. 

That  in  such  case  the  land  being  sold,  and  account  of  rents  taken,  the  allow- 
ance to  the  widow,  in  lieu  of  dower  out  of  her  husband's  freehold  estate, 
was  not  to  be  postponed  to  the  claim  of  the  children  for  rents  and  profits. 

That  the  letter  written  by  the  married  sister  to  her  mother,  in  1842,  must  be 
presumed  to  be  written  as  the  agent  of  her  husband,  and  with  his  approba- 
tion and  consent. 

A  memorandum  filed  in  a  cause,  objecting  to  the  competency  of  testimony, 
not  signed  by  counsel,  is  not  an  exception  within  the  act  of  1832,  ch.  302, 
sec.  5. 

Where  equity  and  law  have  concuirent  jurisdiction  over  the  same  subject 
matter,  the  plea  of  limitations  is  equally  available  in  both  tribunals.  In 
such  case,  equity  follows  the  law. 

Long  acquiescence  and  lapse  of  time  in  obedience  to  the  statute  of  limitations, 
is  a  bar  to  a  bill  for  an  account. 
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Appeal  from  the  Equity  Side  of  Baltimore  county  court. 

The  bill  in  this  cause  was  filed  on  the  31st  August  1842,  by 
the  appellants  against  the  appellees.  It  alleged,  that  Thomas 
Comoay  was  seized  in  fee  of  a  lot,  describing  it,  died  intestate 
about  the  16th  August  1810,  leaving  a  widow,  Dorcas  Con- 
«^,  (now  Sparks y)  and  three  children, /an^,  Thomas  P., 
and  Catharine;  that  Thomas^  the  father,  had  also  certain 
leasehold  property;  (hat  the  appellee,  Dorcas^  administered  on 
his  estate,  paid  all  his  debts,  and  administration  of  his  personal 
estate  finally  settled  on  the  26th  July  1821,  and  the  leasehold 
estate  passed  over  to  his  distributees;  that  on  the  8th  June  1831, 
Dorcas,  Thomas  P.,  the  appellatUSy  and  Catharine y  joined  in 
a  sale  and  deed  of  one  of  the  lots,  at  the  request  of  Thomas  P. , 
who  received  the  purchase  money  therefor  to  his  own  use,  and 
afterwards,  on  the  13ih  April  1841,  acknowledged  a  deed  of 
release  of  all  his  interest  and  estate,  as  one  of  the  heirs  and  dis- 
tributees of  his  father,  to  Jane  SindaU  and  Catharine  Conxcay; 
that  the  said  Dorcas,  before  her  intermarriage  with  Sparksy 
conveyed  all  her  estate  to  /.  F.  Moranvilley  on  the  24th  August 
1816,  in  trust  for  her  sole  use,  for  life,  with  remainder,  equally 
to  be  divided  amongst  the  said  Thomas  P.,  the  appellants y 
and  Catharine;  that  the  trustee  M,  is  since  dead,  without 
heirs;  that  the  appellants  and  Catharine,  are  each  seized  in 
fee  of  one  undivided  half  part  of  the  lot  held  in  fee  simple, 
subject  to  the  dower  of  the  said  Dorcas  therein,  and  a  like  inter- 
est in  the  other  lots,  and  also  an  estate  in  other  lots,  dependent 
on  the  life  of  the  said  Dorcas;  that  the  said  Dorcas  and  Catha- 
rine are,  and  ever  have  been, since  the  death  of  Thomas  Con- 
way, in  the  receipt  of  the  whole  of  the  rents  and  profits  of  the 
said  lots y  and  have  refused  to  account  for  the  same;  that  the 
said  property  is  not  susceptible  of  an  advantageous  partition 
amongst  those  interested,  and  that  it  would  be  to  the  advan- 
tage of  all  parties  interested  therein,  that  the  same  should  be 
fiold  for  a  division;  that  in  this  the  appellees  refuse  to  unite  or 
join  in  any  sale  or  partition.  Prayer,  for  an  account,  sale,  and 
distribution,  &c. 

After  answers  on  the  1st  May  1843,  Baltimore  county  court 
decreed  a  sale  for  a  partition  by  trustees. 
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The  trustees  reported  a  sale^  which  was  finally  ratified. 
Dorcas  Sparks  died,  and  James  Mason  Campbell,  her  adm^r 
c.  t.  o.,  was  made  a  party. 

The  cause  was  then  referred  to  the  auditor,  tlie  proof  taken 
before  him  is  sufficiently  stated  in  the  opinion  of  the  judge  of 
this  court. 

The  auditor  reported  a  statement  of  rents  received  by  Dorcas 
Sparks,  from  20th  July  1821,  and  8th  June  1831,  and  from 
that  time  to  September  1843. 

And  also  an  account  between  /.  Mason  Campbell,  adminis< 
trator  of  Dorcas  Sparks,  debtor,  and  David  Sindall  and  wife, 
of  the  25th  May  1844,  in  which  he  allowed  the  appellants  two- 
ninths  of  the  rent,  from  20th  June  1821,  to  8th  June  1831, 
$582.08,  and  for  one-third  of  the  rents,  from  8th  June  1831, 
to  September  1843,  $927.44,  and  credited  him  with  $26.70, 
amount  allowed  out  of  sale  for  dower  interest  of  said  Dorcas- 

The  auditor  reported,  be  had  made  the  foregoing  account 
under  instructions  from  the  appellants,  not  being  able  in  the 
present  state  of  the  cause  to  make  up  a  full  account,  without 
undertaking  to  decide  questions  which  properly  belonged  to 
the  county  court. 

A  sale  made  in  June  1843,  was  also  distributed  by  the  auditor. 

The  defendant,  Campbell,  excepted  to  the  account  of  25th 
May  1844,  because  it  allows  to  the  complainants  the  dower 
interest  of  Dorcas  Sparks,  upon  a  pretence  of  their  being  credi- 
tors, which,  if  it  were  true,  would  not  entitle  them  to  more 
than  a  proportion  of  her  estate,  against  which  there  are  other 
unsatisfied  claims  now  lodged  with  this  exceptant,  as  her 
administrator.  That  the  statement  of  rents  is  unsupported  by 
evidence,  is  erroneous,  both  in  assuming  the  receipt  of  a  greater 
amount  than  was  received,  and  in  allowing  no  discounts,  and 
also  in  going  back  to  a  period  not  warranted,  either  by  the 
pleadings  or  proofs,  for  commencing  to  charge  said  receipts. 

That  it  allows  Sindall  and  wife  a  greater  amount  than  is 
due  them. 

On  the  30th  May  1846,  the  auditor  reported  other  accounts. 

In  one  of  which  sales  made  by  the  trustees,  to  amount  of 
$755,  were  distributed  as  follows : 
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1.  Expenses, $178  28 

2.  To  David  Sindall  and  wifCj  for 

one-half  balance,        -  $288  36 

Deduct  one-half  rent  received  by 
them,  and  payable  to  Catharine 
Omtcaify   -        -        -        .  39  52    248  84 


3.  To  Catharine  Conway y  -        -  288  36 

Add  above  rent  received  by  D.  S.y      39  52    327  88 


$755  00 


In  Account  A : — 
Statement  of  rents  received  up  to  to  September 
1843.  as  per  statement  26th  May  1844,     -    $5401  71 

David  Sindall  and  wife^s  proportion,  -  1509  62 

Amount  of  credits  claimed,  &c.,  -        •        -        439  58 

Amount  due  D.  S.  and  wifcy      -        -        -    $1069  94 

Account  B : — 

Dtxvid  Sindall  and  vnfe*s  proportion  of  rents 
for  three  years  next  before  JiRng  the  bill,  one- 
third  of  $880,         $293  33 

Do.  from  filing  bill  to  September  1843,  one-third 
of  $880, 70  67 


364  00 

Deduct  repairs  and  taxes,  one-third  of  $68.58,          22  86 

Due />.  S.  and  w/e,          -        -        -        -      $341  14 

Account  C : — 
Amount  due  D.  S.  and  wifCy  up  to  February 

1842,  per  letter  3rd  March  1842,      -                 $61  65 
Rents  since  received,  one-third  of  $336.50,  -        112  17 


173  42 
Deduct  repaiis,  one-third  of  $68.58,     -        -  22  86 


Balance  due  Sindall  and  wifey  -  $150  66 
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The  complainants  excepted  to  accounts  B  and  C;  that 
account  B  excludes  all  rents  which  fell  due  and  were  collected 
by  Dorcas  Sparks ^  more  than  three  years  before  the  Jiling  of 
the  bill. 

That  account  C^  assumes  a  settlement  and  full  payment 
between  complainants  and  Dorcas  Sparks,  up  to  the  date  of 
the  letter  from  Jane  Sindall  to  the  said  Dorcas  Sparks,  offered 
in  evidence  by  the  defendants  in  this  cause* 

The  defendants  excepted  to  accounts  A  and  B.  That  it 
allowed  the  rents  for  more  than  three  yeai's.  That  it  does  not 
allow  taxes  and  other  expenses  on  the  property.  That  it  does 
not  allow  for  the  education  of  Jane  Sindall, 

To  account  B,  that  it  allows  for  three  years  against  the  set- 
dement  between  the  parties,  and  allows  nothing  for  collections 
to  Mrs.  Sparks^  estate,  and  he  again  excepts  to  allowance  for 
dower  interest  of  Mrs.  S.  to  complainants,  $28. 

On  the  9th  June  1846,  the  county  court,  (Le  Grand,  A. 
J.,)  decreed,  that  the  accounts  between  the  estate  of  Thomas 
Conway  and  the  trustees,  of  the  25th  May  1844,  and  30th  May 
1846,  be  ratified,  except  (he  allowance  to  Mrs.  Sparks,  dower 
interest  to  the  complainants,  the  amount  of  which  is  decreed  to 
the  defendant,  J.  M.  CampbeU,  as  a  part  of  her  estate.  That 
accounts  A  and  B  be  overruled,  and  account  C  ratified,  and 
defendant,  /.  M.  C,  as  administrator  of  D.  C,  pay  the  same, 
with  interest  from  3rd  December  1844 

From  this  decree  the  complainants  appealed. 

The  cause  was  argued  before  Dorse y,  O.  J.,  Spence, 
Martin  and  Frick,  J. 

By  T.  P.  Scott  for  the  appellants,  and 
By  J.  M.  Campbell  for  the  appellee. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

The  bill  in  this  cause,  was  filed  on  the  equity  side  of  Balti- 
more county  court,  by  Sindall  and  wife,  the  wife  being  one  of 
the  children  and  heirs  at  law  of  Thomas  Conway,  deceased, 
against  Dorcas  Sparks,  the  widow,  and  Thomas  and  Catha- 
rine, the  other  children  of  the  deceased,  for  a  partition  and  sale 
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of  his  real  and  leasehold  estate^  and  an  account  and  payment 
of  rents.  Contvat/y  the  intestate,  died  in  ISiO,  and  Darctxs, 
the  widow^  being  the  administratrix,  setded  her  final  account 
with  the  orphans  court  in  1821;  ^^whereby  she  passed  over  the 
tide  and  right  of  possession  to  the  leasehold,  (which  was  the 
larger  portion  of  the  estate  of  the  deceased,)  to  the  aforesaid 
distributees  of  said  intestate."  The  widow,  who,  in  the  mean- 
time, intermarried  with  Sparks,  (about  the  year  1 816,)  previ- 
ously made  a  deed  of  trust,  by  which  she  reserved  to  herself 
only  a  life  estate  in  all  her  property,  and  gave  it  in  remainder 
to  her  three  children  above  mentioned.  In  1831,  all  the  par- 
ties, at  the  instance  of  ThomaSy  joined  in  a  sale  and  deed  of 
one  portion  of  the  property,  who  received  the  whole  purchase 
money  to  his  own  use,  and  afterwards  executed  a  deed  of  re- 
lease of  all  his  interest  and  estate,  as  one  of  the  distributees  of 
his  said  father,  to  his  sisters  Jane  and  Catharine y  so  that  at  the 
time  of  filing  the  bill,  there  were  but  two  of  the  children  of 
said  Conway  interested  in  the  estate.  In  the  course  of  the 
proceedings  below,  the  widow  died,  and  James  Campbell  be- 
came her  administrator,  and  as  such,  was  made  a  party  i]>  the 
cause. 

On  the  31st  of  August  1842,  the  daughter  and  her  husband, 
who  were  married  in  1S24,  filed  their  bill  against  the  mother 
and  sister^  alleging  their  possession  and  receipt,  through  the 
whole  preceding  period,  of  the  rents  and  profits,  and  claim,  that 
the  mother,  who  it  now  appears  alone  received  the  rents,  is 
liable  to  account  therefore  in  a  court  of  equity,  as  trustee  for 
said  Sindall  and  uife. 

Upon  the  answer,  a  decree  for  the  sale  of  the  property  was 
passed  and  executed,  but  it  is  not  necessary  for  the  purposes  of 
this  opinion  to  particularize  more  than  one  of  the  sales,  which 
was  of  fee  simple  property,  made  in  the  lifetime  of  the  widow, 
Dorcas  Sparks.  An  allowance  was  made  her  of  one- tenth  of 
the  nett  proceeds  of  said  sale,  in  lieu  of  her  dower,  to  which 
the  complainants  assert  a  right  of  preference  under  the  equities 
claimed  in  the  bill,  against  the  said  Campbelly  her  adminis- 
trator. 
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The  answer  of  the  defendants  denies,  that  they  refused  to 
complainants  their  proportion  of  the  rents,  although,  from  the 
nature  of  the  case,  they  are  unable  to  bring  in  any  account^ 
except  for  a  few  years  back;  and  such  account  stated  between 
the  mother  and  the  complainants,  covering  three  years  pre- 
ceding the  date  of  this  proceeding,  is  accordingly  filed.  They 
also  produce  a  letter  and  account,  covering  nearly  the  same 
period,  from  Jane  Sindall y  acknowledging  the  receipt  of  rents 
during  that  time,  which  the  defendants  rely  upon  as  a  settle- 
ment between  the  parties,  and  a  concession  of  all  claims  ante- 
cedent to  that  date.  And  further,  to  all  claims  anterior  to  the 
date  of  that  account  in  April  1839,  the  defendants  rely  upon 
the  plea  of  limitations. 

Upon  the  case  presented,  we  do  not  feel  authorised  to  regard 
Dorcas  Sparks,  the  appellee,  as  an  intruder,  assuming,  as  a 
voluntary  trustee,  the  control  over  the  property,  and  the  rents 
and  profits,  for  which  an  account  is  claimed  in  the  proceeding 
before  us.  It  is  impossible  to  examine  the  account  furnished 
by  Jane  Sindcdl,  the  complainant,  admitting,  from  April  1st, 
through  the  years  1839,  1840, 1841,  the  payment  of  sums  of 
money  monthly,  coupled  with  the  expressions  in  her  letter,  ''it 
was  agreed  on,  in  April  1839,  I  should  receive  a  part  of  the 
rent  out  of  my  father's  estate,"  without  concluding,  that  the 
subject  matter  to  which  the  agreement  refers,  had  not  been  left 
to  slumber  through  the  long  period  intervening  from  the  death 
of  her  father,  or  the  settlement  of  the  estate  before  the  orphans 
court.  Whatever  disposition  was  made  of  the  previous  rents 
received,  by  distribution  to  the  parties,  or  appropriation  by  the 
mother,  may  fairly  be  presumed  to  have  been  acquiesced  in 
by  her.  Not  the  slightest  pretext  of  any  preceding  outstanding 
claim  is  there  intimated.  In  the  account  rendered  with  the 
letter,  she  states  the  sum  of  $61.25  still  due  to  her  upon  the 
account;  and  adds,  ''if  you  are  willing  to  settle,  send  the  tax 
bill  and  receipt  of  expenses,  and  I  will  pay  my  share;  if  you 
are  not,  let  it  stand  to  be  settled  with  the  other  property." 
This  letter  bears  date  the  3rd  of  March  1842,  and  in  the  sub- 
sequent month  of  August,  the  present  proceeding  for  a  sale 
and  distribution  of  the  property  was  instituted.     To  this  pro- 
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ceeding,  as  contemplated  by  the  said  Sindall  and  wifey  this 
latter  expression  must  be  presumed  to  refer. 

We  may  here^  in  support  of  our  views,  invoke  the  deed  of 
trust  executed  by  the  mother  in  1816,  in  contemplation  of  her 
second  marriage,  by  which  all  her  property,  and  her  interest  in 
the  estate  of  their  father,  was  secured  to  these  children,  to  take 
effect  after  her  death;  and  to  the  sale  in  June  1831^  by  all  the 
parties,  of  a  part  of  the  father's  estate,  which  Thomas  took  in 
full  of  his  share,  and  afterwards  executed  to  his  two  sisters  a 
release  of  all  his  interest  in  the  estate.  Further  we  find  from 
the  testimony  of  Catharine^  that  JanCy  the  complainant,  lived 
with  her  mother,  from  the  period  of  her  father's  death,  until 
1832,  although  married  to  Sindall  in  1824.  The  mother 
educated  her.  She  received  a  good  education.  She  was 
taught  millinery ;  her  mother  paid  for  it.  Her  mother  educated 
two  of  her  children;  one  for  about  six  months,  and  the  other 
for  about  two  years.  Such  is  the  testimony  of  Catharine  Con- 
way; and  moreover,  in  speaking  of  her  own  position  at  the 
home  of  her  mother,  ^^she  thinks  $100  litde  enough  per  annum 
for  the  board,  clothing  and  education  she  received." 

Does  not  all  this  indicate  the  spirit  of  concession  and  amity, 
in  which  the  widow  and  children  of  Thomas  Conway  then 
acted,  in  the  adjustment  of  their  respective  interests  in  the  estate 
of  the  deceased?  From  the  accounts  stated  by  the  auditor,  it 
would  appear,  that  allowing-  for  taxes  and  deficient  collections, 
the  whole  annual  amount  of  the  estate  was  not  much  over 
$200;  and  from  the  testimony  before  referred  to,  we  are  in- 
formed they  all  lived  together,  even  after  Janets  marriage,  up 
to  the  year  1832.  That  the  mother  was  therefore  in  the  enjoy- 
ment of  the  rents  and  profits,  by  mutual  consent,  for  a  common 
advantage,  in  which  all  shared,  while,  under  the  same  roof,  is 
certainly  no  forced  construction  of  the  relations  under  which 
they  then  lived. 

And  yet  this  court  are  required  to  raise  the  violent  presump- 
tion, that  the  mother  was  all  this  time  receiving  these  rents, 
against  the  consent  of  the  parties,  and,  under  such  construction 
of  misconduct,  hold  her  liable  to  account  as  a  stranger  and 
intruder. 

10        V.7 
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The  case  of  Strike  and  Macdonaldy  2  H.  ^  G.,  191,  and 
Diffcnderfer  and  Winder,  3  G.  ^  J.ySlly  have  been  referred 
to,  and  relied  on  as  supporting  the  complainants'  pretensions. 
But  in  both  those  coses^  tlie  conduct  of  the  parties  was  pro- 
nounced by  the  court  grossly  fraudulent  and  corrupt  in  the 
motive.  The  possession  there  being  founded  in  frauds  a  strict 
and  rigid  responsibility  was  of  course  enforced  against  them.  Tt 
is  true  this  court,  in  the  case  of  Drury  vs.  Conner ,  I  H.  ^  O., 
220,  adopt  the  broad  doctrine^  that  '^whoever  enters  upon  the 
estate  of  an  infant^  is  considered  in  equity  as  entering  as  guar- 
dian for  such  infants;"  ^^and  the  infant  may^  by  bill,  after  he' 
comes  of  age^  recover  the  rents  and  profits. "  But^  in  that  case  ^ 
it  is  to  be  observed,  in  the  application  of  the  doctrine^  that  the 
father  died;  having  in  his  possession  slaves  belonging  to  his 
children.  The  administratrix  took  the  negroes  into  possession,- 
and  claimed  and  held  them  as  her  ovm.  The  case  of  Dormer 
vs.  JFhrtescue,  3  Atk.,  130,  from  which  this  doctrine  of  con- 
structive trust  is  adopted,  qualifies  it  thus:  '^that  where  there 
has  been  a  mere  adverse  possession,  without  fraud  or  conceal- 
ment, or  where  there  has  been  any  degree  of  laches  on  the  part 
of  plaintiflf,  the  account  shall  only  be  taken  from  the  filing  of 
the  bill."  There  is  no  allegation  in  the  bill  before  us,  that 
Jane  was  a  minor;  nothing  in  the  testimony  to  shew,  that  she 
was  not  of  age  in  1821,  when  the  final  administration  account 
was  settled,  or,  in  1824,  when  she  was  married  to  Sindall; 
and  supposing  her  infancy  before  that  period,  the  claim  which 
she  and  her  husband  now  assert  is  of  nearly  twenty  years' 
standing,  since  the  marriage  and  through  the  whole  time  of 
their  coverture. 

We  have  therefore  come  to  the  conclusion,  that  the  letter 
and  account  from  Jane  Sindall,  ia  the  evidence  of  a  settlement 
at  that  date  between  the  parties.  We  have  not  been  unmindful, 
that  in  dealing  with  this  document  as  a  settlement,  we  must 
assume  the  concurrence  of  the  husband.  And,  for  the  purpose 
of  this  decision,  we  have  no  difiiculty  in  considering  her  the 
agent  of  SindaU  in  stating  the  account.  It  is  impossible  he 
should  be  ignorant  of  the  material  facts  of  his  wife's  rights,  and 
her  claim  to  share  in  the  property,  for  the  sale  of  which  be  is 
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complainant  in  the  bill.  She  was  in  the  receipt  of  money 
from  her  mother,  monthly,  through  a  period  of  three  yeara. 
She  acknowledges  it  by  rendering  an  account,  and  requires 
the  bills  of  taxes  and  repairs,  to  settle  at  once,  or  let  them  stand 
over  to  be  settled,  under  the  proposed  bill  for  a  sale  and  distri- 
bution. Can  it  be  presumed,  that  all  this  was  transacting 
between  mother  and  daughter,  without  the  knowledge  of  Sin- 
daU?  To  assume  this,  and  that  she  wrote  this  letter  without 
his  privity,  would  justify  the  further  presumption,  that  she 
might  have  filed  the  present  bill  in  his  name,  and  without  his 
knowledge  and  privity — ^the  one  is  as  probable  a  presumption 
as  the  other — and  the  sister  Catharine^  who  lived  and  was  in 
constant  intercourse  with  complainants  throughout  the  whole 
period,  testifies,  that  SindaU  and  his  wife  appeared  to  be  per- 
fectly satisfied,  up  to  the  date  of  the  wife's  letter  to  the  mother, 
and  never,  up  to  that  time,  demanded  any  arrears  of  rent;  but 
that  SindaU  and  wife y  both  were  willing  that  the  mother  should 
receive  the  rent  and  divide  it.  This,  she  says,  took  place 
about  five  years  preceding,  which  would  locate  it  within  the 
year  1839,  the  period  of  the  agreement  adverted  to  in  Jane 
SmdaWs  letter,  and  imply  the  full  concurrence  and  acquies- 
cence oi  David  SindaU,  the  husband,  in  that  agreement. 

That  prior  to  this  agreement,  some  understanding  or  arrange- 
ment prevailed  with  regard  to  these  rents,  to  which  SindaU 
himsdf  was  privy,  if  not  a  party,  is  manifest  from  the  state- 
ment in  the  bill,  that  in  1831,  he,  SindaUy  and  his  wife,  joined 
with  the  widow  and  other  children  in  a  sale  of  a  portion  of  the 
property,  the  proceeds  of  which  sale  were  allotted  to  Thomas 
Conway;  and  that  Thomas  afterwards,  in  1841 ,  (ten  years 
having  elapsed,)  executed  to  Jane,  the  complainant,  and 
Caiharine,  her  sister,  a  release  of  all  his  interest,  as  one  of  the 
heirs  and  distributees  of  the  father.  It  is  further  alleged,  that 
when  the  mother  settled  the  final  administration  account  in 
the  orphans  court,  ^^she  passed  over  the  title  and  right  of  pos- 
session o(  the  leasehold  estate  to  the  distributees  of  said  Conway j 
deceased;"  so  that  Jane,  the  complainant,  had  the  control  of 
her  portion,  if  she  had  chosen  to  assume  it.  Can  it  be  sup- 
posed, that  while  they  were  thus  parting  with  the  property, 
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and  executing  assignments  and  releases  between  themselves, 
and  Sindall  himself  a  party,  that  nothing  was  said  or  agreed 
on  with  reference  to  the  rents  that  had  accrued?  With  these 
facts  before  us,  it  would  be  assuming  too  much  to  say,  that  the 
widow  was  wrongfully  withholding  and  appropriating  them, 
without  the  consent  and  concurrence  of  both  Sindall  midtcifey 
the  complainants  in  the  cause. 

In  connection  with  this  letter  of  Jane  Sindall^  it  will  be  per- 
ceived, that  the  testimony  of  Catharine  Conway  is  relied  on 
in  support  of  our  views.  It  is  stated  upon  the  return  of  the 
commission^  that  this  testimony  is  excepted  to  by  complainants, 
and  the  memorandum  to  that  effect  is  signed  by  the  commis- 
sioner, but  not  by  the  solicitor  for  complainants.  We  are 
therefore  not  called  upon  to  examine  her  admissibility,  or  look 
for  the  grounds  of  objection.  By  the  act  of  1832,  ch.  302, 
sec.  5,  it  is  provided,  that  no  point  relating  to  the  competency 
of  witnesses,  or  admissibility  of  evidence,  shall  be  raised  in  the 
appellate  court,  unless  it  plainly  appears  by  the  record,  that 
such  point  had  been  raised  by  exceptions  filed  in  the  cause  in 
the  court  below.  This  memorandum  is  not  signed  by  counsel, 
and  is  not  such  an  exception  as  this  court  here  can  notice. 

.  The  view  of  the  court,  that  there  was  between  the  parties, 
shordy  before  the  filing  of  the  bill,  an  adjustment  of  the  claim 
for  rents,  disposes  of  the  objection,  that  the  plea  of  limitations, 
here  asserted  in  behalf  of  the  widow,  cannot  avail  her  in  bar  of 
a  trust.  In  this  view,  the  plea  is  out  of  the  case;  but,  from 
the  importance  attached  to  it  in  the  argument,  and  as  a  promi- 
nent point  in  the  case,  is  entided  to  the  consideration  of  a  few 
remarks  from  the  court : 

Tiewed  as  a  bill  to  account,  if  there  could  be  an  action  at 
law  for  the  same  purpose,  the  statute  would  be  a  bar  to  a  suit 
brought  in  equity.  It  is  a  setUed  principle,  that  chancery 
follows  the  law;  and,  acting  in  obedience  to  the  statute,  the 
plea  of  limitations  is  as  available  in  equity  as  at  law,  in  relation 
to  the  same  subject.     2  QiU  (f  /.,  311. 

In  all  cases  of  concurrent  jurisdiction  at  law  and  in  equity, 
the  statute  is  equally  obligatory  in  both  courts.  3  QUiy  146. 
20/A  Johns,  /?.,  583,  Murray  vs.  Coster,    Here  was  a  com- 
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plete  concurrent  remedy  at  law^  and  in  such  case  the  account 
will  not  be  sustained  in  chancery,  merely  to  save  the  bar  of 
the  statute.  It  was  competent  to  the  complainants,  on  the  case 
made  in  their  bill,  to  have  recovered  these  rents  from  time  to 
time,  in  an  action  of  inddntatus  assumpsit.  And,  if  having 
the  legal  right,  instead  of  resorting  to  his  action  for  money  had 
and  received,  the  complainant  files  his  bill,  the  same  rule  with 
regard  to  limitations  applies  in  equity,  that  would  conclude  the 
action  at  law.  Long  acquiescence  and  a  lapse  of  time,  there- 
fore, in  obedience  to  the  statute  of  limitations,  is  a  bar  to  a  bill 
for  an  account.  Acherly  vs.  Roe,  5  Vezeyy  565,  Perkins^ 
note  (6y)  and  cases  there  cited.  Thus  where  one  had  received 
the  profits  of  an  infant's  estate,  and  after  six  years  bad  elapsed 
from  his  coming  of  age,  the  infant  brought  a  bill  for  account, 
the  court  held,  that  the  statute  of  limitations  was  a  bar  to  such 
suit,  as  it  would  be  to  an  action  at  common  law.  DanieVs 
Chancery  Pleading  and  Practiccy  731,  cited  Lockey  vs. 
hockey.  Prac.  in  Chancery ^  518.  And  on  this  ground,  if 
there  remain  atay  doubt  of  the  settlement  under  the  letter  of 
March  3rd  1842,  the  court  think  the  bar  of  the  statutjB  is  con- 
clusive against  the  complainants. 

As  r^ards  the  amount  allowed  by  the  auditor's  account  to 
Dorcas  Sparks j  in  lieu  of  dower,  the  complainants'  claim  of 
preference  has  no  foundation.  No  such  priority  exists  under 
the  rights  and  equities  in  their  bill.  This  allowance,  in  lieu 
of  her  dower,  made  to  the  widow  in  her  lifetime,  devolved, 
when  she  died,  upon  her  administrator.  The  case  of  War/ield 
vs.  Banks,  11  G.  ^  /.,  98,  is  not  a  parallel  case.  There  one 
of  several  joint  purchasers  paid  more  than  his  share,  and  upon 
a  bill  filed  for  partition,  upon  sale  and  distribution  of  proceeds, 
he  was  decreed  to  be  reimbursed  his  excess.  This  distribution 
was  between  the  parties  in  privity.  But  here  no  such  equity 
subsists.  The  money  is  part  of  the  estate  of  Mrs.  Sparks; 
and  against  the  creditors  of  Mrs,  Sparks,  who  are  represented 
by  Mr.  Campbell^  the  administrator,  no  such  lien  or  priority 
can  be  maintained.  The  complainants,  as  to  what  is  due  to 
them  by  the  decree  of  the  court  below,  can  receive  no  more 
than  the  share  properly  arising  to  them  of  the  assets  of  the 
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estate  of  said  Dorcas  Sparks,  dividing  the  same  rateably 
among  the  creditors,  if  insufficient  to  pay  the  whole,  in  due 
course  of  administration,  the  decree  of  Baltimore  county  court 
being  affirmed. 

DECREE   AFFIRMED. 


Zachariah  Mangun  vs.  James  G.  Webster  and  John  IT. 
Bayne,  Adm'rs  of  Mart  Willing. — December  1848. 

Under  the  act  of  1613,  oh.  165,  executors  and  administrators,  to  whom  letters 
are  granted  in  the  District  of  Columbia,  may  maintain  actions,  and  recover 
claims,  in  Marylandf  as  if  authorised  by  the  courts  of  this  State. 

Copies  of  their  letters  testamentary,  or  of  administration,  under  the  seal  of 
the  authority  granting  the  same,  are  sufficient  CTidence  to  prove  the  grant 
thereof. 

The  orphans  court  of  Washington  county,  in  the  District  of  ColumJna,  being 
created  under  a  public  statute  of  the  United  States,  any  judicial  tribunal  of 
Miryland,  acting  under  the  act  of  1813,  may  judicially  recognize  the  seal 
of  the  said  court,  without  requiring  any  proof  of  its  genuineness,  or  inden- 
tity,  other  than  that  afforded  by  the  inspection  thereof. 

Declarations  of  one  of  the  administrators  of  an  intestate,  made  after  his  de- 
cease, but  before  the  grant  of  letters  of  administration,  are  not  evidence 
against  the  intestate's  estate;  and  the  fact  that  such  administrator  is  inter- 
ested in  the  distribution  of  the  estate,  does  not  make  any  difference  in  the 
application  of  the  above  rule. 

The  case  of  Dent  vs,  Dtnt,  3  Gill,  482,  js  not  in  conflict  with  Davis  vs.  Calvert, 
SG.fy  /.,  269. 

Appeal  from  Prince  George^ s  county  court. 

This  was  an  action  of  replevin,  brought  on  the  7th  January 
1847,  by  the  appellants  against  the  appellee,  to  recover  two 
negro  slaves,  Tom  and  Aaron,  the  property  of  Mary  Willing, 
in  her  lifetime.  The  appellant  pleaded  non  ccpit,  property  in 
himself,  in  a  stranger,  and  also  limitations.  On  these  pleas 
issues  were  joined.     The  verdict  was  for  the  plaintiff. 

At  the  trial  of  this  cause,  the  plaintiff  offered  evidence  to  the 
jury,  tending  to  prove  tide  in  their  intestate,  Mary  Willing,  to 
the  property  in  dispute  in  this  cause,  and  then,  by  agreement 
with  the  defendants,  to  offer  proof  of  their  being  administrators, 
notwithstanding  there  was  no  such  issue  in  the  cause;  they 


OF  MARYLAND.  79 


Mangun  vs.  Webster  and  Bayne,  adm'n  of  WilHng.— 1848. 

offered,  for  the  purpose  of  proving  themselves  to  be  administra- 
tors of  Mary  Willing ,  the  following  paper,  to  wit : 
'^United  States  of  America, 

Washington  county y  District  of  Columbiay  to  wit: 

To  all  to  whom  these  presents  shall  come,  greeting :  Know 
ye,  that  on  the  first  day  of  December,  in  the  year  of  our  Lord 
1846,  letters  of  administration  of  all  and  singular,  the  goods, 
chattels,  and  credits,  which  were  of  Mary  Willing^  late  of 
Washington  county,  D.  C^,  deceased,  was,  by  the  orphans 
court  of  Washington  county  aforesaid,  granted  and  committed 
unto  James  O.  Webster  and  John  H.  Bayne,  of  the  county 
and  district  aforesaid,  they  having  first  entered  into  bond,  with 
approved  securities,  for  the  faithful  performance  of  the  duties 
thereof. 

Witness  NaihH  P.  Oausin^  Esq^r,  judge  of  the 
orphans  court  of  Washington  county.  District 

(  Seal. )        of  Columbia^  this  fifdi  day  of  December,  anno 
Domini,  1848. 
Test,— Ed.  N.  Roach,  Register  of  Wills." 

But  offered  no  proof  of  the  seal  of  the  said  orphans  court,  or 
of  the  signature  of  said  NathH  Pope  Causin,  other  than  the 
paper  imports.  The  defendant  objected  to  the  admissibility 
and  sufficiency  of  the  evidence,  for  the  purpose  for  which  it 
was  offered,  but  the  court,  (Magruder,  C.  J.,  and  Crain,  A. 
J.,)  overruled  the  objection,  and  permitted  the  evidence  to  go 
to  the  jury.     The  defendant  excepted. 

2nd  Exception.  After  the  preceding  evidence  had  b^en 
offered  to  the  jury,  and  which,  by  agreement,  is  made  part  of 
this,  the  defendant,  to  maintain  the  issues  joined  on  his  part, 
offered  to  prove  to  the  jury,  that  since  the  death  of  the  said 
Mary  Willing,  and  before  the  grant  of  the  above  letters  of 
administration  to  the  plaintiffs,  one  of  them,  James  G.  Web- 
steTy  stated  to  the  witnesses,  (in  reply  to  enquiry,  what  would 
become  of  a  single  daughter  of  the  said  deceased,)  that  he,  the 
said  Webster y  did  not  know,  that  every  thing  depended  on  Mr. 
Manguny  the  defendant,  as  all  the  property  in  Mr.  Willing^s 
possession  belonged  to  him,  the  negroes  in  controversy  having 
been  in  her  possession  when  she  died.     The  defendant  also,  at 
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the  same  time,  offered  to  prove,  that  said  Webster  married  one 
of  the  daughters  of  the  said  Mary  WiUingj  prior  to  December 
session  1842,  who  is  now  alive.  The  plaintiffs  objected  to  the 
admissibility  of  such  evidence.  The  court  sustained  the  objec- 
tion, and  rejected  all  the  evidence  offered  by  the  defendant. 
The  defendcint  excepted. 

The  defendant  below  prosecuted  this  appeal. 

The  cause  was  argued  biefore  Dorsev,  C.  J.,  Spence, 
Martin  and  Frick,  J. 

By  Tuck  for  the  appellant,  and 
By  T.  F.  Bowie  for  the  appellees. 

Dorset,  C.  J.,  delivered  the  opinion  of  this  court. 

Two  bills  of  exceptions  were  taken  by  the  appellant  on  the 
trial  in  the  court  below;  the  isolated  question  raised  by  the 
iSrst  of  which  was,  whether  the  paper  purporting  to  be  the 
certified  copy  of  the  letters  of  administration,  granted  to  the 
appellees  by  the  orphans  court  of  Washington  county,  District 
of  Columbia  J  was  admissible  in  evidence  to  the  jury,  without 
its  being  first  proved,  that  the  seal  attached  to  said  paper,  was 
the  seal  of  the  said  orphans  court. 

By  the  act  of  the  General  Assembly  of  Marylandy  passed  at 
December  session  1813,  ch.  165,  persons  to  whom  letters  testa- 
mentary or  of  administration  were  granted  in  the  District  of 
Columbioy  were  authorised  ^Ho  maintain  any  suit  or  action, 
and  to  prosecute  and  recover  any  claim  in  this  State,  in  the 
same  manner  as  if  the  letters  testamentary  or  of  administration 
had  been  granted  to  such  person  or  persons  by  the  proper 
authority  in  this  State;  and  the  letters  testamentary  or  of  ad- 
ministration, or  a  copy  thereof,  certified  under  the  seal  of  the 
authority  granting  the  same,  shall  be  sufficient  evidence  to 
prove  the  granting  thereof,  and  that  the  person  or  persons,  as 
the  case  may  be,  hath  or  have  administration." 

The  orphans  court  of  Washington  county,  in  the  Dis- 
trict of  Columbia,  being  created  under  a  public  statute,  an 
act  of  the  Congiess  of  the  United  StcUeSy  it  was  peifectly  com- 
petent for  any  judicial  tribunal  of  Maryland,  before  which 
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any  suit  might  be  prosecuted ,  in  virtue  of  the  above  mentioned 
act  of  Assembly^  judicially  to  recog^nise  the  seal  of  the  said 
court,  without  requiring  or  receiving  any  proof  of  its  genuine- 
ness or  identity,  other  than  that  afforded  by  the  inspection 
thereof.  See  1  OreenleaJ^s  Ev.y  sec.  503.  In  respect  to  the 
proof  of  their  authority,  it  was  the  design  of  the  act  of  1813,  to 
place  executors  and  administrators,  commissioned  in  the  Dis- 
irict  of  Qolumbiay  in  precisely  the  same  condition  with  those 
possessing  like  authority  under  the  orphans  courts  of  the  several 
counties  of  this  State.  With  equal  reason,  with  that  relied  on 
by  the  appellant  in  this  bill  of  exceptions,  might  it  be  insisted, 
that  the  courts  of  law  of  this  State,  could  not  receive  in  evidence 
any  citified  copy  of  the  proceedings  of  an  orphans  court  of  this 
State,  until  other  evidence  of  the  genuineness  of  its  seal  had 
been  offered,  than  that  afforded  by  the  court's  inspection  of 
the  seal  itself. 

The  only  question  raised  by  the  second  bill  of  exceptions, 
was,  whether  declarations  of  one  of  the  administrators  of  the 
intestate,  made  after  her  decease,  but  before  the  granting  of  let- 
ters of  administration  on  her  estate,  were  evidence  against  the 
aiqpellees  in  the  trial  of  this  cause?  The  inadmissibility  of 
such  testimony  had  been  so  recently  adjudicated  by  this  court, 
in  the  case  of  Denies  (idministratrix  vs.  Dent,  reported  in  3 
GiU^s  Rep.y  482,  that  we  felt  disposed  to  regard  the  point  as 
one  no  longer  open  for  discussion.  But  it  is  insisted  on  behalf 
of  the  appellant,  that  the  decision  in  the  case  of  Dent  vs.  Dent, 
is  opposed  to  that  made  by  this  court,  in  the  case  of  Dams  vs. 
Calvert,  et  al.,  5  Gill^  John.,  269;  and  has  a  further  dis- 
criminating circumstance  in  it,  viz.,  that  at  the  time  of  the 
declarations  made  by  Webster,  the  administrator,  he  was  the 
husband  of  one  of  the  daughters,  and  distributees  of  the  intes- 
tate. The  latter  circumstance  gives  no  additional  sanction  to 
the  testimony,  as  it  surely  could  not  be  contended,  that  the 
declarations  or  admissions  made  by  a  distributee,  either  before 
or  after  the  granting  of  letters  of  administration,  are  competent 
testimony  against  the  administrator.  The  ruinous  consequen- 
ces resulting  to  creditors  and  others  interested  in  the  intestate's 
estate)  by  the  admission  of  such  testimony,  would,  on  a  mo- 
ll        V.7 
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ment's  reflection^  readily  present  themselves  to  the  mind  of 
any  one  at  all  familiar  with  such  subjects. 

It  is  a  mistake  to  suppose  there  is  any  contradiction  or  in- 
consistency in  the  opinions  of  this  court,  in  the  cases  of  Dent 
and  Denty  and  Davis  and  Calvert j  et  al.  In  the  latter  case, 
where  such  declarations  were  admitted,  no  letters  testamentary 
or  of  administration  had  been  granted,  and  the  person  against 
whom  his  declarations  were  received^  appeared  upon  the  record 
in  the  trial  of  the  cause,  in  precisely  the  same  character  in 
which  he  had  stood  at  the  time  the  declarations  were  made  by 
him.  There  is  consequently  no  analogy  between  the  two 
cases. 

Concurring  with  the  county  court  in  its  decisions  in  botb 
bills  of  exceptions,  its  judgment  is  affirmed. 

JUDGMENT   AFFIRMED: 


Thomas  Gibbons,  Executor  of  Martha  Riley,  t;^.  Isaac 
Riley  and  Sarah  Nichols. — December  1848. 

The  trust  confided  to  an  executor,  is  defined  by  his  letters  testamentary ,- 
which  is  the  commission  under  which  he  acts. 

The  acts  of  Assembly  prescribed  the  mode  in  detail,  in  which  this  trust  is  to 
be  performed. 

An  admission  in  an  answer,  that  two  persons  jointly  purchased  a  slave,  does 
not  proTe  they  were  joint  tenants.  The  presumption  is,  that  each  paid 
one-half  of  the  purchase  money,  and  were  tenants  in  common. 

In  such  a  case,  where  one  of  the  purchasers  dies,  the  other  is  not  entitled  to 
the  whole  by  survirorship,  but  the  executor  of  the  deceased  must  account 
for  tlie  moiety  of  his  testator,  as  of  other  portions  of  his  personal  estate. 

Appeal  from  the  Orphans  court  of  Montgomery  county. 

On  the  17th  March  1840,  the  appellees  filed  their  petition, 
alleging,  that  Martha  Rilet/y  sister  of  the  petitioners,  died  in 
the  year  1838,  having  previously  disposed  of  a  portion  of  her 
estate,  by  last  will,  of  which  the  appellant  was  appointed  exec- 
utor; that  M.  R,  owned  a  very  large  amount  of  personal  pro- 
perty at  the  time  of  her  death,  over  and  above  that  which  was 
disposed  of  by  her  will,  and  of  which  she  died  intestate;*  that 
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the  petitioners  and  her  legal  heiis^  are  entitled  to  two-ninths  of 
such  undisposed  part^  that  the  appellant  has  only  accounted 
for  the  devised  property,  and  unjustly  appropriated  the  residue 
of  the  personal  estate  of  the  said  Martha^  to  his  02m  sole  use, 
and  refuses  to  account  for  the  same.  Prayer,  for  an  account, 
relief,  &c. 

The  answer  of  the  appellant  admitted  the  will,  &c. ;  insisted 
he  bad  made  all  the  returns,  &c. ,  which  the  law  required  him 
to  make;  and  then  alleged,  he  was  informed,  that  the  deceased 
and  the  appellant's  wife  held  some  personal  estate,  jointly,  and, 
at  the  time  of  making  his  will,  tlie  testatrix  expressly  disclaimed 
hex  right  to  dispose  of  the  same,  which  is  in  appellant's  posses- 
sion; and,  finally,  that  he  had  accounted  for  all  the  residue  of 
his  testatrix's  estate,  he  was  bound  by  law  to  account  for;  that 
there  was,  and  is,  a  negro  man  named  Henry y  who,  appellant 
is  informed,  and  believes,  was,  many  years  before  appellant's 
intermarriage  with  Mary  Riley ^  sister  of  Martha^  bought  by 
the  said  Mary  and  Martha^  jointly,  but  that  Martha  declared, 
shordy  before  her  death,  she  had  no  right  to  dispose  of  him, 
because  he  was  the  joint  property  of  herself  and  sister,  and 
that,  upon  the  death  of  the  said  Martlia,  all  her  interest  in  the 
same  survived  to  the  appellant,  or  to  him  and  his  wife,  Mary. 

There  was  proof  of  the  declaration  of  Martha  and  Mary 
JRUeyy  that  the  negro  in  question,  was  in  partnership  between 
them,  and  that  the  witness  had  hired  him  from  Martha  shortly 
before  her  death. 

The  orphans  court,  (Dawson,  Maoruder  and  Holland,) 
decreed,  on  the  1st  December  1847,  that  the  appellant  pass  a 
further  account  of  his  administrallion,  in  which  he  should  be 
charged  with  the  sum  of  $187.50,  for  one-half  of  the  entire 
value  of  the  negro,  at  the  time  of  the  death  of  Martha^  with 
interest  therefrom. 

The  executor  of  Martha  Riley  appealed  to  this  court. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Stephen, 
Martin  and  Frick,  J. 


By  R.  J.  Bowie  for  the  appellant,  and 
By  McIiEAN  for  the  appellees. 
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Sfence^  J.;  delivered  the  opinion  of  this  court. 

In  Maryland^  the  trust  confided  to  an  executor^  is  clearly 
set  forth  and  defined  by  his  letters  testamentary^  which  is  the 
commission  under  which  he  acts:  ^^administration  of  all  the 
goodS;  chattels  and  credits^  of  the  deceased^  is  hereby  granted 
and  committed  unto/'  &z. 

The  act  of  Assembly  of  1798,  ch.  101^  and  the  supplements 
thereto^  prescribe  the  mode  in  detail  in  which  this  trust  is  to  be 
performed. 

For  the  discharge  of  this  trust,  his  official  oath  and  bond 
each  make  him  responsible. 

The  20th  section  of  the  8th  sub  chapter,  provides,  ^'that  the 
bare  naming  of  an  executor  in  a  will,  shall  not  operate  to  ex- 
tinguish any  just  claim  which  the  deceased  had  against  him, 
but  it  shall  be  the  duty  of  every  such  executor  accepting  the 
trust,  to  give  in  such  claim  in  the  list  of  debts.  The  second 
section  of  the  same  sub  chapter,  provides,  ^'that  the  orphant 
court  granting  the  letters,  shall  have  power  to  make  allowance 
to  any  collector,  executor  or  administrator,  for  property  of  the 
deceased  which  hath  perished  or  been  lost,  without  the  fault 
of  the  party;  and  no  profit  shall  be  made,  and  no  Iom  shall  be 
sustained,  by  an  executor  or  administrator,  in  the  increase  or 
decrease  of  the  estate  under  his  management,  but  the  executor, 
or  administrator,  shall  return  an  inventory  and  account  for  such 
increase,  and  may  be  allowed  for  such  decrease,  on  the  settle- 
ment of  the  final  or  other  account." 

The  12th  section  of  the  14th  sub  chapter  of  the  act  of  1798, 
provides,  '^that  any  executor  or  administrator  shall  be  entitled 
to  appoint  a  meeting  of  the  creditors,  or  of  persons  entitled  io 
distributive  shares  or  legacies,  or  a  residue,  on  some  day,  by 
the  court  approved,  and  passage  of  claims,  payment  or  distri- 
bution may  be  there  made,  under  the  court's  direction  and 
control. 

The  9th  section  of  the  same  sub  chapter,  is  in  the  following 
language:  ^'Forasmuch  as  it  is  the  intent  of  the  law  now  in 
force,  as  well  as  this  act,  that  executors  and  administrators 
should  suffer  no  loss  from  the  decrease  of  the  estate,  and  make 
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no  gain  from  the  increaae^  and  that^  when  necessary  for  paying 
debCS;  a  sale  shall  take  place^  and  the  said  executor  or  admin- 
istrator be  accountable  for  the  amount  of  the  sales/'  &c. 

It  is  our  opinion,  that  the  provisions  of  the  act  of  1798,  ch. 
101;  and  the  uniform  practice  in  this  State,  even  before  the 
passage  of  that  act  of  making  executors  responsible  for  any 
portion  of  their  testator's  estate^  not  disposed  of  by  their  wills^ 
and  requiring  them  to  make  distribution  thereof  among  the 
legal  representatives  of  their  testator,  is  conclusive  against  the 
executor's  claim  in  this  case.     Vide  Dep.  Cam.  Quidcyp.  60. 

There  is  no  evidence  in  this  cause^  that  the  negro  man 
Henry  J  was  owned  and  held  by  the  testatrix,  and  Marj/j  her 
sister,  now  the  wife  of  this  executor,  in  joint  tenancy.  The 
admission  in  the  answer,  that  Martha  and  Mary  jointly  pur- 
chased  the  negro  man  Heftn/y  does  not  prove  that  they  were 
joint  tenants.  The  presumption  is,  that  each  of  them  paid 
one-half  of  the  purchase  money  for  the  negro^  and  were  tenants 
in  common  thereof. 

The  executor  is  not  entitled  to  the  half  of  Henry y  as  exe- 
cutor^  or  in  right  of  his  wife's  survivorship.  The  decree  of 
the  orphans  court  is  afSrmed,  with  costs,  and  the  cause  re- 
manded to  the  orphans  court  for  such  proceedings  as  the  case 
may  require. 

DECREE  AFFIRMED,  WITH   COSTS, 

AND   CAUSE  REMANDED. 


Nathaniel  H.  Ellicott,  Jonathan  Ellicott,  and  Ben- 
jamin Ellicott,  Co-partners  under  the  firm  op 
Jonathan  Ellicott  and  Sons,  vs.  Henry  Nichols. — - 
December  1848. 

Jf^^Bf  partners  in  trade*  made  their  pfomiBSory  note,  payable  to  H,  or 
order:  after  it  was  due  for  more  than  three  years,  and  after  the  dissolu^ 
tion  of  the  house,  it  is  not  competent  for  one  of  the  partners  to  reyire  the 
remedy  on  the  note  against  the  three,  so  as  to  avoid  the  plea  of  limitations. 

A  plaintiff,  who  seeks  to  extricate  a  case  from  the  act  of  limitations,  must 
shew  a  new  promise,  within  three  years  prior  to  the  institutioii  of  the  suit, 
eiUier  express  or  implied. 
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It  is  not  ihe  mere  acknowledgment  of  a  subsisting  indebtment  which  remoYos 
the  bar.  Where  a  debt  is  admitted  to  be  due,  the  law  raises  a  promise  to 
pay  it,  and  it  is  this  new  promise,  either  made  in  express  terms,  or  deduced 
from  an  acknowledgment  as  a  legal  implication,  which  is  to  be  regarded 
as  re-animating  the  old  promise,  or  as  imparting  yitalitj  to  the  remedy, 
extinct  by  lapse  of  time. 

From  the  moment  a  partnership  terminates,  the  partners  becomes  distinct 
persons  with  respect  to  each  other,  and,  consequently,  one  partner  can 
have  no  power  to  subject,  by  his  acts  or  declarations,  his  former  associates 
to  new  obligations. 

The  power  of  adjusting  the  unsettled  affairs  of  a  partnership,  and,  as  a  por- 
tion of  this  authority,  the  right  to  collect  and  pay  the  outstanding  and  sub- 
sisting debts  of  the  firm,  surTives  the  dissolution,  as  a  necessary  power; 
yet,  with  this  qualification,  those  who  formerly  were  partners,  stand  to 
each  other,  after  the  dissolution,  as  if  the  association  had  never  been 
formed. 

By  withdrawing  from  a  joint  debtor  the  protection  afforded  him  by  the  act  of 
limitations,  he  is  subjected  to  a  new  liability.  It  practically  and  necessa- 
rily imposes  upon  him  a  new  liability. 

The  case  of  Whiicomb  vs.  JVhitingj  2  Doug.,  652,  adopted.  Part  payment  of 
principal,  and  payment  of  interest,  before  the  statute  has  attached,  made 
by  one  joint  debtor,  is  a  payment  by  all,  and  takes  the  case  out  of  the  bar. 

A  defendant  is  not  benefitted  by  the  part  payment  of  a  debt,  barred  by  the 
act  of  limitations,  when  the  partial  payment  is  made. 

One  co-pronussor,  who  pays  a  debt  barred  by  the  act,  against  the  consent  of 
his  co-debtor,  cannot  maintain  an  action  for  contribution  against  such  co- 
debtor. 

From  an  acknowledgment  tainted  by  fraud,  the  law  would  infer  no  new 
promise. 

The  case  of  Ward  vs.  Howell,  S  H.  8f  J.,  60,  does  not  decide  any  thing  upon 
the  subject  of  limitations.  The  remark  of  the  court  on  that  subject,  is  a 
dictum. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  assumpsity  brought  on  the  16th 
Januaiy  1844^  by  the  appellee  against  the  appellants.  The 
defendants  pleaded  n<m  assumpsit  and  limitations^  on  which 
issues  were  joined. 

At  the  trial  of  this  cause^  the  plaintiff  offered  in  evidence  the 
following  promissory  note : 

"Ellicotts  Mills,  6  Mo.  29thy  1838. 

Twelve  months  after  date,  we  promise  to  pay  to  Henry 
Nichols,  thirteen  hundred  dollars,  at  six  per  cent,  interest,  for 
value  received. 
$1300.  Jonathan  Elucott  &  Sons." 


OF  MARYLAND.  87 


£l]icoUv5.  Nichols.— 1848. 


At  the  foot  of  which  was  written : 

''BaUinwre,  May  18,  J.842,— Received  from  R.  Mkkle, 
five  doUare  on  account  of  the  above  note. 

Henry  Nichols." 

It  was  admitted  that  defendants  traded  under  the  firm  of 
Jonathan  EUicott  and  Sons,  at  the  date  of  the  note. 

The  plaintiff  also  offered  in  evidence  a  letter  of  the  plaintiff 
lo  Nathaniel  EUicott y  and  his  reply  thereto,  viz : 

"Ellicotts  Mills,  2  Mo.  Ath,  1843. 
Henry  Nichols, 

Esteemed  Friend: — ^Your  favor  of  the  31st  is  received,  and, 
believe  me,  when  I  tell  you,  that  there  is  nothing  moves  me 
more,  than  an  appeal  to  my  sense  of  justice,  my  humanity,  or 
my  sympathy,  without  ability  to  afford  relief.  Was  it  in  my 
power,  in  any  way,  to  relieve  you,  it  would  give  me  as  much 
gratification  to  do  so,  as  you  to  receive  it.  Until  the  failure  of 
Jonathan  EUicott  and  Sons,  I  believe  they  always  paid  to  the 
uttermost  farthiug,  and  the  poor  or  the  needy  was  never  turned 
empty,  away;  and  when  they  assigned  their  whole  property  for 
the  payment  of  their  debts,  it  was  thought,  that  it  would  much 
more  than  do  it,  but  such  has  been  the  disasters  of  the  times^  I 
have  been  as  much  disappointed  as  you,  or  any  other  person 
can  be.  I  regret,  that  you  did  not  purchase  property  for  the 
amount  of  your  claim;  this  you  had  the  right  and  privilege  of 
doing,  and,  in  this  way,  the  whole  value  of  your  claim  would 
have  been  secured  to  you,  dollar  for  dollar.  Benjamin  H. 
EUicott  and  Robert  MicklOy  are  the  two  trustees  of  the  estate 
of  Jonathan  EUicott  and  Sons,  and  they  are  the  only  parties 
that  have  had  any  thing  to  do  with  its  settlement;  all  right  and 
tide,  and  control,  at  the  assignment,  having  passed  from  me. 
Not  having  earned  any  money,  but  lost  much,  since  the  failure, 
I  have  been  reduced  to  live  by  the  kindness  of  my  wife's  con- 
nections, and,  without  them,  should  have  been  as  destitute  as 
you  are,  and,  were  it  in  my  power  to  do  so,  I  have  the  heart 
and  the  feelings  to  share  their  bounty  with  you.  I  do  not  see 
how  I  could  accomplish  any  thing  in  the  way  of  relief  among. 
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the  creditors;  bad  I  myself  the  ability^  nothing  would  afford 
me  more  sincere  gratification. 

I  am  your  friend  sincerely,      N.  H.  Ellicott.'* 
''Henry  Nichols,  Dams  Tottm,  Md.^^ 

^'Seneca  Mills,  Jan^y  3lst,  1843. 

Dr.  Sir: — I  am  compelled  agam  to  ask  the  favor  of  you,  to 
try  and  help  me;  you  have  the  advantage  of  me  by  law,  but  I 
trust  not  by  conscience;  you  have  had  my  labor  for  several 
years,  and  that  of  the  hardest  kind;  night  and  day  have  I 
labored  to  save  something  for  myself,  and  entrusted  it  to  you, 
and  now  to  be  put  off  without  one  cent,  is  a  matter  to  be  better 
imagined,  than  of  real  feeling.  Sir,  will  you  put  me  off  in 
this  way,  without  trying  to  relieve  me  at  all?  you  have  friends 
and  influence,  will  you  treat  me  with  cold  indifference,  and 
not  try  to  help  me?  If  you  will  only  ask  your  creditors,  I  have 
no  doubt  but  they  would,  with  your  influeuce,  let  me  have 
something,  as  they  have  had  the  advantage  of  the  law.  I 
think,  the  justice  of  my  case  will  not  let  them  rob  me  with  a 
clear  conscience.  If  you  will  only  do  for  me  what  you  can,  I 
will  be  perfectly  satisfied;  I  am  sure  you  could,  if  you  would, 
do  something.  I  am  not  worth  one  dollar  now  myself,  in 
reality,  but  I  think,  if  I  owed  you  the  amount  of  ray  note,  I 
would  pay  it,  if  it  was  only  one  dollar  at  a  time;  if  you  was  in 
my  situation,  it  would  give  me  pleasure  to  do  it  for  you,  even 
should  I  want  myself,  though  I  will  not  ask  you  to  suffer  for 
me,  I  only  ask  your  influence  with  your  friends,  to  help  me, 
as  I  must  suffer,  by  placing  more  confidence  in  men  than  they 
deserve. 

Yours  very  respectfully,        Henrt  Nichols." 
"Mr.  Nath'l  H.  Ellicott,  EUicotts  Mills.'' 

The  plaintiff  further  proved  by  A6^.  Nichols,  that  four  years 
ago  last  fall,  (1842,)  she  called  upon  Mr.  Nathaniel  EUicott, 
one  of  the  defendants,  at  the  request  of  the  plaintiff,  about  the 
money  due  to  him,  and  to  see  if  she  could  get  thirty  dollars 
from  him;  that  she  spoke  to  Mr.  Ellicott  all  about  the  money, 
and  how  it  was  claimed  by  her  brother,  the  plaintiff;  he  did 
not  deny  that  he  owed  the  money;  said  he  was  agent  for  Mr. 
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Camdl  in  the  big  rniil;  that  he  was  dependent  on  his  salary; 
that  he  was  sorry  for  Mr,  Nichols^  and  spoke  very  feelingly, 
but  said  he  could  do  nothing  for  him^  he  was  only  one  of  the 
firm;  he  did  not  deny  that  the  debt  was  due;  did  not  admit  it; 
said  that  plaintiff  ought  to  have  his  money;  said  that  he  was 
poor;  did  not  deny  that  the  debt  was  due,  and  did  not  admit  that 
it  was.  He  did  not  admit  or  deny,  that  he  or  the  firm  was,  at 
the  time  of  the  conversation,  indebted  to  the  plaintiff;  he  said 
nothing  about  that;  said  he  was  poor,  and  but  one  of  the  firm, 
and  expressed  a  great  deal  of  pity  for  the  plaintiff.  He  said, 
he,  (Nichols J )  ought  to  have  his  money.  He  never  denied 
he  owed  the  money,  and  said  that  he  ought  to  be  paid.  He 
never  denied  any  assertion  she  made.  Witness  said  the  money 
was  the  hard  earnings  of  his  life,  and  asked  EUicott  if  he  could 
do  any  thing  for  him?  He  said  he  was  but  one  of  the  firm, 
that  he  was  soiry  for  him;  he  never  denied  what  she  said,  or 
said  that  the  debt  had  been  satisfied  or  paid. 

The  plaintiff  then  offered  in  evidence  the  following  entry, 
in  the  schedule  of  Jonathan  EUicott  and  SonSy  made  to  their 
creditors  in  May  1839. 

^^  Jonathan  EUicott  and  Sons*  note  to  Henry  Nichols,  for 
$1300." 

The  defendants  then  offered  in  evidence  a  release,  dated 
27th  May  1839,  from  their  creditors,  (including  the  plaintiff,) 
reciting  their  inability  to  pay  prompdy  all  their  debts,  their 
desire  of  obtaining  a  discharge  and  release  from  all  their  credi- 
tors^ upon  assigning  their  property  in  trust  for  their  benefit, 
their  making  such  proposals  to  their  creditors,  the  acceptance 
thereof  by  them;  and  that  the  said  creditors,  in  consideration 
thereof,  respectively  release,  &c.,  the  said  /.  E.  and  Sorts, 
from  all  contingent  liabilities  contracted  severally  with  them, 
as  well  as  from  all  claims,  debts,  due  and  to  become  due,  from 
the  said  J.  E.  ^  S.  to  them;  that  if  /.  E,  4*  S.  fail  to  execute 
such  deed  of  trust  within  sixty  days,  or  if  the  said  /.  E.  and 
Sons  fail,  within  said  sixty  days,  to  obtain  a  release  from  all 
their  creditors,  then,  in  either  event,  the  release  to  be  void. 
This  instrument  was  sealed  by  a  great  number  of  creditors. 

12        v.7 
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The  clefendantB  also  gave  in  evidence  a  deed  of  trusty  of  19th 
July  1839;  from  them  to  Robert  Mickky  as  trustee,  and  that 
their  co-partnership  was  dissolved  on  the  26th  July  1839,  by 
mutual  consent;  and  public  notice  given  thereof  by  advertise- 
ment, but  offered  no  evidence,  that  the  newspapers  in  which 
the  notice  was  published,  were  taken  or  seen  by  the  plaintiff. 

The  plaintiff  then  further  offered  in  evidence  by  William 
Ross  J  that  Hopkins  and  Brothers  had  a  draft  on  EUicott  and 
Sons,  and  by  them  accepted,  and  the  following  entry,  in  the 
books  of  Hopkins  and  Brothers,  and  proved  that  it  was  in  the 
handwriting  of  a  deceased  clerk  of  said  last  mentioned  firm. 

'^  Geo.  R.  Peak^s  draft  on  /.  EUicott  and  Sons,  due  May 
13th,  16th,  1839,  for  §400,  compromised  and  settled  with  /. 
EUicott  and  Sons,  on  the  29th  June  1840,  for  $300,  or  sev- 
enty-five cents  in  the  dollar,  exclusive  of  interest. ' '  The  plain- 
tiff further  proved  by  Beale  Howard,  one  of  the  creditors  of 
Jonathan  EUicott  and  Sons,  that  he  executed  the  release  to 
them,  but  not  before  he  obtained  the  amount  of  his  claim, 
without  interest;  could  not  say  at  what  time  the  money  was 
paid  to  him,  but  that  he  thought  it  was  about  a  month  before 
he  purchased  some  lots  from  Mr.  Mtckle,  the  trustee;  that  the 
deed  from  the  trustee  was  given  on  the  18th  January  1840, 
but  that  an  agreement  for  the  purchase  was  made  previous  to 
that  time.  Howard  further  stated,  that  he  did  not  receive  the 
money  for  his  claim  from  either  of  the  members  of  the  firm  of 
Jonathan  EUicott  and  Sons,  but  that  both  Nathaniel  and  Ben- 
jamin EUicott  told  him,  to  take  his  notes  to  a  gentleman  in 
Baltimore,  who  would  give  him  the  money  for  them.  Wit- 
ness did  not  recollect  the  name  of  the  gentleman,  but  he  got 
his  money  from  him;  Benjamin  EUicott  taking  him  to  the 
store,  and  pointing  to  it  as  the  place  he  was  to  be  paid. 

The  defendants  then  further  proved  by  Mr.  Mickle,  that  he 
had  seen  the  plaintiff  in  this  cause,  who  called  upon  him  to 
enquire  what  was  the  condition  of  the  trust  property,  how 
much  he  was  likely  to  get  for  his  claim,  and  when  it  would 
be  settled ;  that  on  the  18th  May  1842,  plaintiff  called  upon 
him,  and  with  the  note  upon  which  this  action  is  brought, 
when  witness  paid  him  five  dollars  upon  it,  and  took  his  receipt 
at  the  bottom  of  the  note. 
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The  defendants  further  proved  by  the  same  witness^  that  he 
advertised  the  mills^  being  a  part  of  the  trust  property,  for  sale, 
in  the  fall  of  1839,  and  again  in  1840,  and  proceeded  openly 
in  a  full  execution  of  the  duties  of  the  trust;  that  he  sold  pro- 
perty, and  distributed  the  proceeds  of  sale  under  the  trust  deed, 
and  conveyed  the  unimproved  property  for  the  claims  of  the 
firm  of  Jonathan  EUicott  and  Sons,  and  that  during  all  this 
time,  the  plaintiff  never  informed  him,  that  he  objected  to  the 
release  or  the  deed  of  trust,  or  that  he  meant  to  impeach  either 
the  one  or  the  other. 

The  defendants  further  gave  in  evideoce  the  two  lettera  from 
C  Smith  to  R.  Mickle,  viz : 

"I." 

Geo.  Town,  May  23rrf,  1842. 

Dear  Sir: — At  the  request  of  Mr.  Henry  Nichols y  I  address 
you  with  reference  to  a  note  in  his  favor,  drawn  by  Jonathan 
EUicott  and  Sons,  due  some  two  years  since^  and  which  he 
placed  in  your  hands,  when  he  was  in  Baltimore ,  as  security 
for  money  advanced  by  you  to  him.  His  object  is  to  realise 
something  at  once  from  the  note^  however  small,  and  he  has 
authorised  me  to  sell  it,  if  a  purchaser  could  be  found,  at  twenty 
cents  on  the  dollar,  rather  than  wait  longer.  You  will  confer 
a  great  favor,  if  you  would  advise  me  what  the  prospect  is  of 
finding  a  purchaser,  and  if  not  in  your  power  to  dispose  of  it, 
what  probability  there  is  of  an  early  settlement  of  the  concerns 
of  the  estate. 

Mr.  N.  is  much  in  want  of  money,  and  would  be  glad  to 
hear  tbfough  me.  as  soon  as  it  may  suit  your  convenience. 
I  am  very  respectfully,  your  ob't  serv't, 

C.  Smith." 

*^Geo.  Town,  Jtdy  Uth,  1842. 
R.  MicKLE,  Esq'r, 

Dr.  Sir: — Your  favor  of  the  13th,  enclosing  note  of  J. 
EUicott  and  Sons,  in  favor  of  H.  Nichols ^  for  $1300,  was 
received  by  me  this  morning.  1  have  not  actually  concluded 
a  sale  of  the  note,  but  have  partially  ananged  for  the  purchase 
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of  mill  stones  from  Mr.  Uuvally  who  thinks  he  cair  avail  of 
the  note  at  thirty  cents. 

I  remain  your  very  ob\  serv't, 

C.  Smith. ''^ 
Also  a  letter  from  plaintiff  to  JR.  Mickle. 

*^  Seneca  Mills^  Jannary  29/A,  1843. 

Dear  Sir : — I  take  this  opportunity  to  know  of  you,  whether 
there  is  any  chance  of  getting  any  thing  for  my  note  of  the  Afi^ 
Ellicotts.  I  am  hard  pressed,  and  not  able  to  labor  as  I  have 
done,  to  make  the  money  that  I  placed  in  the  hands  of  N.  G. 
Ellicott  for  safe  keeping — which  he  promised  to  return  to  me 
at  any  time  that  I  should  want  it,  and  in  less  than  twelve 
months  I  was  told  that  it  was  placed  in  the  firm  of  EUicottSy  and 
I  could  not  get  it;  that  they  had  given  up  all  their  property, 
and  appointed  you  their  trustee,  but  would  insure  one-half  to 
be  safe: — now  I  understand  that  there  are  preferred  claims  that 
will  take  all — ^this  is  hard,  if  fair,  as  those  prefened  claims  sure^ 
ly  get  my  labor,  as  well  as  the  other  property,  and  this  money 
I  labored  hard  night  and  day  for,  and  made  it  all  by  strict 
honesty,  which  I  have  no  doubt  you  have  already  understood 
from  Margaret  H,  Weling,  and  Mr.  EUicotts  also — and  I 
now  ask  the  favor  of  you  to  lay  my  case  before  the  creditois> 
and  they,  I  hope,  will  allow  me  some  assistance,  as  it  is  but  a 
small  sum,  and  their's  so  large  that  they  would  never  miss  it; 
and  it  would  at  this  time  relieve  me  very  much;  and  I  hope 
you  will  help  me  also,  if  it  should  be  but  little  it  will  do  me 
some  good — or  advise  me  what  to  do. 

I  remain  yours,  very  respectfully. 

Henry  Nichols." 

The  defendants  further  proved  by  said  witness,  that  the 
claims  against  the  firm  of  Jonathan  Ellicott  4*  Sons,  sold  as 
high  as  eighty  per  cent,  at  first;  that  was  the  highest  price. 
Some  for  seventy-five,  sixty,  and  he  knew  of  the  sales  of 
$30,000  of  claims  selling  at  sixty-six  cents  in  the  dollar.  In 
answer  to  a  question  on  the  part  of  the  plaintifi*'s  counsel,  the 
same  witness  answered,  that  he  knew  about  the  concerns  of 
the  EUicotts;  had  heard  some  of  the  creditors  made  objec> 
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tions  to  sign  the  release;  but  he  never  was  informed  by  Benja- 
min H,  EllicoUy  that  he  could  recollect,  that  he  had  to  give 
creditors  money  to  sign^  or  that  he  employed  VickerSy  or  any 
one  else,  to  give  it  for  him;  some  of  the  creditors  who  wanted 
the  arrangement  carried  outy  he  believed,  did  give  something  to 
procure  the  signature  of  an  unwilling  creditor;  he  thinks  this 
was  done  by  EUicott  4*  Brothers ,  as  they  were  anxious  to  have 
Ihe  arrangement  carried  out. 

The  plaintiffs  then  proved  by  Mr.  Wilson^  that  he  acted  for 
Mrs.  Treakle,  one  of  the  creditors  of  /.  EUicott  ^  Sons,  and 
that  he  refused,  for  him,  to  execute  the  release,  without  get- 
ting the  principal  of  her  claim ;  that  she  obtained  this,  he  thinks, 
some  six  months  after  the  date  of  the  release,  when  her  name 
was  affixed;  that  he  does  not  recollect  who  paid  the  money, 
but  thinks  he  received  it  in  a  check  from  Mr.  Vickers. 

The  defendants  then,  further  to  prove  the  issue  on  their 
side,  proved  by  Mr.  Mickle  that  he  was  not  the  agent  oi  Jona- 
than EUicott  Sf  Sons,  or  acted  for  them  in  any  other  character 
than  as  trustee,  under  the  deed  of  trust;  that  Nichols  called  on 
witness  and  enquired  what  was  the  condition  of  the  trust  fund, 
and  when  the  note,  which  he  then  presented  to  me,  (which  is 
the  same  sued  on  in  this  action,)  would  be  paid?  I  told  him 
there  were  liens  on  the  lands,  being  prefened  claims,  which 
were  to  be  paid  off  first.  Told  him  that  sales  of  trust  property 
had  been  made,  and  gave  him  a  general  statement  of  the  con- 
dition of  the  trust  property,  and  that  I  was  not  prepared  to 
make  a  dividend  upon  his  note.  The  creditors  of  /.  E.  ^ 
SonSy  generally,  called  upon  him  in  regard  to  trust  property, 
and  about  their  debts;  that  plaintiff  called,  as  they  had,  on  me, 
telling  him  that  I  could  make  no  dividend  on  his  note;  plaintiff 
then  said  he  had  no  money  to  go  home,  and  asked  me  to  let 
him  have  five  dollars  to  take  him  home,  and  that  I  might  hold 
the  note  as  security.  The  above  statement  is  made  by  me,  as 
an  impression  upon  my  recollection  of  the  substance  of  what 
took  place  between  Nichols  and  myself,  on  the  day  the  note 
was  presented.  I  have  not  a  distinct  recollection  of  the  words 
used^  either  by  myself  or  Nichols.  When  I  first  heard  of  this 
suit  roy  recollection  recurred  to  the  conversation,  and  the  call 
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upon  we  by  Nichols,  above  stated.  I  have  never  before  heard 
of  it^  and  was  surprised;  knowing  that  his  paper  was  on  the  re- 
lease;  and  recollecting  that  he  bad  said  nothing  to  me  about 
recurring  to  the  personal  liability  of  Jonathan  EUicott  4*  Sans, 

Whereupon  the  plaintiff  prayed  the  court  to  instruct  the 
jury: 

If  the  jury  believe  that  the  defendants  in  this  cause  were 
partners  in  trade;  on  the  day  upon  which  the  note  sued  upon 
was  made;  and  that  said  note  was  signed  by  them,  and  that 
said  Nichols  wrote  to  one  of  the  defendants  the  following  let- 
ter; (see  letter  marked  C;  ante;  88;)  to  which  said  defendants 
wrote  the  following  answer;  (see  letter  B;  ante;  87;)  and  if  the 
jury  fuither  find;  that  in  the  fall  of  1842;  Ann  Nichols,  by  di- 
rection of  plaintiff;  called  upon  said  /.  EUicott,  the  defendant; 
and  stated  to  him  that  the  note  now  sued  upon  was  for  money 
lent  to  defendants;  and  was  the  hard  earnings  of  his  life  of 
labor;  and  that  Nathaniel  EUicott,  in  reply  to  such  observa- 
tions; said;  that  Nichols^  was  a  hard  case;  he  was  sorry  for  him; 
he  was  but  one  of  three  partners;  he  could  do  nothing  for  him; 
he  was  poor  and  living  on  a  salary;  and;  alsO;  that  he;  Nichols , 
ought  to  be  paid;  aud;  alsO;  from  the  letter  written  by  Nichols 
to  Mickle,  given  in  evidence  by  the  defendant;  then  there  is 
evidence  from  which  the  jury  can  find;  that  said  claim  is  not 
barred  by  limitations;  although  the  firm  of  J.  EUicott  4*  Sons 
was  dissolved  in  July  1839. 

2nd.  If  the  jury  believe  the  facts  stated  in  the  foregoing 
prayer;  and  if  they  further  find  that  several  of  the  creditors  of 
/.  EUicott  4*  Sons,  did  not  sign  their  release  within  the  time 
prescribed  therein;  but  afterwards  were  paid  their  whole;  or 
nearly  their  whole  debtS;  to  induce  them  to  sign  the  same;  that 
such  release  is  no  bar  to  this  suit. 

3rd.  If  the  jury  believe  the  facts  slated  in  the  plaintiff's  first 
prayer;  then  the  evidence  takes  the  case  out  of  the  statute  of 
limitations. 

The  defendants  then  prayed  the  court  to  instruct  the  jury  : 

1st.  That  if  the  jury  believe  from  the  testimony;  that  the 
plaintiff  executed  the  release,  as  given  in  evidence;  that  he 
called  upon  the  trustee  as  one  of  the  creditors  of  Jonathan 
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EUicott  4*  SonSf  and  presented  his  claim  to  him  to  be  paid  out  of 
^he  trust  funds;  or  if  the  jury  believe  that  the  trust  property  was 
advertised  and  sold^  and  the  proceeds  of  sale  distributed  under 
the  trust  deed,  also  given  in  evidence  by  defendants,  and  the 
property  therein  mentioned,  or  portions  of  it,  sold  and  deeded 
to  creditors  and  others,  in  pursuance  of  the  provisions  thereof, 
and  if  the  jury  furtlier  believe,  that,  all  this  while,  the  plaintiff 
stood  by  and  permitted  the  full  execution  of  said  trust  by  Mr. 
MicklCf  and  acquiesced  therein,  and  never  gave  notice  to  him, 
or  to  the  defendants,  until  the  institution  of  the  suit  ii^  this  case, 
that  he  meant  to  assail  said  release  on  the  ground,  that  it  was 
not  executed  in  time,  or  that  money  was  paid  to  some  of  the 
creditors  for  their  signatures,  then  the  said  plaintiff  is  estopped 
from  taking  these  objections  now. 

2nd.  If  the  jury  find  from  the  evidence,  that  some  of  the 
creditors  who  signed  the  release,  did  so  after  the  period  pre- 
scribed for  the  execution  thereof,  this  does  not,  of  itself,  invali- 
date the  release,  and  render  it  void  as  to  all  or  any  of  the  sign- 
ing creditors:  provided  they  shall  further  find,  that  the  said 
deed  of  trust  was  executed  within  the  time,  and  in  the  manner 
prescribed  in  said  release. 

3rd.  That  there  is  no  evidence  from  which  the  jury  can  in- 
fer, that  any  one  of  the  members  of  the  firm  of  J.  E.  4*  Sons^ 
by  secret  bargain,  paid  any  money  to  the  creditors  signing  the 
release,  for  their  signature  thereto. 

4th.  If  the  jury  find  that  /.  E.  Sf  Sons,  or  any  creditor, 
anxious  to  have  the  arrangement  proffered  to  their  creditors, 
cairied  out,  did  pay,  or  agree  to  pay,  or  to  secure  to  one  or  two 
of  the  signing  creditors,  the  principal  of  their  debt,  or  seventy- 
five  per  cent,  on  the  amount  thereof,  such  payment  or  agree- 
ment to  pay  or  secure,  does  render  the  release  null  and  void,  at 
the  option  of  any  of  the  signing  creditors:  provided  they  find 
that  the  deed  was  executed,  as  provided  for  by  said  release. 

5th.  That  said  release  cannot  be  impeached  for  any  fraud 
proved  in  this  case,  at  law,  and  in  this  court. 

6th.  That  the  provision  in  said  release,  that  it  should  be  ex- 
ecuted within  the  time  prescribed  therein,  and  that  unless  exe- 
cuted by  all  the  creditors  within  the  time  limited  it  should  be 
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void  9  is  a  provision  for  the  beaefit  of  the  defendants^  which  it 
was  competent  for  them  to  waive;  that  they  did  waive  it  by 
executing  the  deed  of  trust,  as  stated  in  the  evidence,  if  the  jury 
believe  it,  and  that  in  so  waiving  said  provision,  and  executing 
said  deed,  the  signing  creditors  obtained  the  same  full  and  en- 
tire benefit  thereof,  as  if  every  creditor  had  signed  the  release 
without  any  thing  paid  them,  and  within  the  limits  of  the  time 
prescribed  therein,  and  that,  therefore,  the  plaintiff,  as  one  of 
the  signing  creditors,  cannot  avoid  said  release  on  the  ground, 
that  it  was  not  executed  in  time,  or  that  money  was  paid  to 
some  of  the  creditors  for  signing  it. 

7th.  That  it  is  the  province  of  the  court  authoritatively  to 
interpret  the  letter  of  plaintiff  to  Nathaniel  Ellicott j  and  his 
reply;  and  that  these  papers  do  not  take  the  plaintiff's  claim 
out  of  the  bar  of  the  statute  of  limitations. 

8th.  That  no  sufficient  acknowledgment  of  a  subsisting  debt, 
at  the  time  the  acknowledgment  was  made,  to  prevent  the  bar 
of  the  statute  of  limitations  to  plaintiff's  demand,  has  been 
proved  in  this  case,  although  the  jury  may  believe  tlie  testimo- 
ny of  Mrs.  Nichols, 

9th.  If  the  jury  believe  that  the  partnership  of  Jonathan 
Ellicott  (^  SonSy  was  dissolved  in  the  manner  stated  in  the 
proof;  and  that  subsequent  thereto,  the  conversation  proved  by 
Mrs.  Nichols,  took  place  with  Nathaniel  Ellicott^  nothing 
that  he  said,  can  revive  the 'plaintiff's  demand,  as  against  the 
other  defendants  in  this  cause. 

The  court,  (Le  Grand,  A.  J.,)  granted  the  prayers  of  the 
plaintiff,  and  refused  those  of  the  defendants^  who  thereupon 
excepted,  and  appealed  to  this  court. 

The  cause  was  argued  before  Dorsey^  C.  J.^  Spence, 
Martin  and  Frick,  J. 

By  DuLANY  and  McMahon  for  appellants. 

By  W.  H.  G.  Dorsey  and  R.  Johnson,  for  appellees. 

Martin,  J,  delivered  the  opinion  of  this  couit 

In  this  case  an  action  of  assumpsit  was  instituted  in  Balii- 
more  county  courts  by  the  appellee  against  the  appeUants^  as 


OP  MARYLAND.  97 


Ellicott  ts.  Nichols.— 1848. 


partners,  trading  under  the  niime  of  Jonathan  EUicott  and 
SonSy  for  the  recovery  of  a  promissory  note,  given  by  the  firm 
to  the  appellee,  on  the  29th  of  May  1838. 

The  appellant  pleaded  non  assumpsit^  and  the  statute  of 
limitations,  and  it  appears  from  the  record,  that  the  plaintiff  at 
the  trial  below,  to  relieve  the  case  from  the  operation  of  the 
bar,  created  by  the  act  of  limitations,  relied,  mainly,  upon 
the  letter  of  Nathaniel  Etticott,  of  the  4th  February  1843,  and 
upon  the  admissions  and  assumptions,  supposed  to  have  been 
made  by  the  said  EUicott  with  respect  to  this  debt,  in  a 
conversation  held  with  Mrs.  Anne  NichoUs,  in  the  autumn 
of  1842. 

It  appears  from  the  testimony  exhibited  in  the  bill  of  excep- 
tions, that  the  firm  of  Jonathan  EUicott  and  Sons,  was  dis- 
solved on  the  9th  of  July  1839,  and  that  Benjamin  H.  EUicott y 
one  of  the  partners,  was  empowered  to  collect  the  assets,  and 
settle  up  the  business  of  the  partnership;  and  the  dissolution  of 
the  firm,  and  the  selection  of  Benjamin  H.  EUicott y  as  an 
agent^  to  wind  up  the  concerns  of  the  house,  was,  on  the  same 
day,  communicated  to  the  public  through  the  medium  of  the 
Baltimore  newspapers. 

The  promissory  note  in  controversy,  was  drawn  by  the  ap- 
pellants on  the  29th  of  May  1838,  payable  tweltre  months  after 
date;  and  it  therefore  appears,  that  the  admissions  relied  on  by 
the  appellee,  to  take  this  case  out  of  the  statute  of  limitations, 
were  made  not  only  after  a  dissolution  of  the  partnership,  but 
after  the  statute  had  attached  to  the  claim.  And  in  this  pos- 
tore  of  the  case,  the  counsel  for  the  appellants  have  contended, 
that  Nathaniel  EUicott  had,  at  that  period,  no  power  to  bind 
his  former  co-partners,  by  his  acknowledgments  and  promises, 
80  as  to  deprive  them  of  the  defence  of  the  statute  of  limitations. 
Upon  the  point  thus  presented  for  the  consideration  of  the  court, 
there  luis  been,  as  on  almost  every  question  connected  with  the 
statute  of  limitations,  a  most  embarrassing  conflict  of  judicial 
opinions;  but  after  a  careful  examination  of  the  prominent  cases 
bearing  upon  this  subject,  we  have  reached  the  conclusion, 
that  the  proposition  advanced  by  the  counsel  for  appellants  is 
correct,  and  that  on  this  ground  the  judgment  of  the  court 
13        V.7 
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below  must  be  reversed.     We  proceed  to  state  the  reasons  by 
which  we  have  been  conducted  to  this  conclusion. 

In  the  case  of  Duval  against  Peachy  decided  in  1843, 
1  Cfitty  172,  the  defendant  relied  on  the  statute  of  limitations, 
and  asked  the  court  to  instruct  the  jury  : 

^^  That  if  the  jury  should  find  from  the  evidence,  that  the 
agreement  was  made,  and  the  purchase  money  paid  on  the 
30lh  of  December  1826,  and  that  the  original  writ  in  this  cause 
did  not  issue  until  the  1st  of  March  1840,  that  then  this  action 
was  barred  by  limitations,  unless  they  should  find  some  subse- 
quent  assumption  or  promise  by  the  defendant,  either  to  re-  , 
pay  the  money ,  or  perform  the  contract, ^^ 

The  county  court  granted  this  prayer.  The  action  of  the 
court  below  was  ratified  by  this  court,  and  they  announce  the 
principle  : 

'^  That  in  Maryland y  to  remove  the  bar  raised  by  the  statute 
of  limitations,  there  must  be  such  an  acknowledgment  of  a 
subsisting  debt,  as  is  equivalent  to  an  express  or  implied  assump- 
sit or  promise  to  pay." 

In  the  case  of  Prey  against  Kirky  decided  in  1832,  4  Cr.  (J* 
John.y  509,  the  statute  of  limitations  was  pleaded.  It  was 
proved  at  the  trial,  that  the  defendant  admitted  the  debt  was 
due,  but  said  ^^  the  plaintiflf  might  save  himself  the  trouble  of 
suing  him,  as  he  had  taken  the  benefit  of  the  insolvent  laws.'' 
The  discharge  under  the  insolvent  laws,  to  which  he  referred, 
imparted  to  him,  in  fact,  no  protection.  But  the  statement 
was  held  insufficient  to  remove  the  bar;  and  the  court  said: 

^<  Every  acknowledgment  to  take  a  case  out  of  the  statute, 
should  be  of  such  a  character,  as  that  an  implied  promise  may 
arise  therefrom." 

We  consider  it,  therefore,  perfectly  clear,  in  accordance 
with  the  principles  enunciated  in  the  cases  to  which  we  have 
just  adverted,  that  a  plaintiflf  who  seeks  to  extricate  a  case  from 
the  operation  of  the  statute,  must  show  a  new  promise  within 
three  years  prior  to  the  institution  of  the  suit,  either  express 
or  implied.  It  is  not  the  mere  acknowledgment  of  a  subsisting 
indebtment  which  removes  the  bar.  Where  a  debt  is  admitted 
to  be  due,  the  law  raises  a  promise  to  pay  it.    And  it  is  this 
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new  promise,  either  made  id  express  lerms^  or  deduced  from 
an  acknowledgment,  as  a  legal  implication^  which  is  to  be 
regarded  as  re-animating  the  old  promise,  or,  as  imparting 
vitality  to  the  remedy,  which,  by  lapse  of  time,  had  become 
extinct,  and  thus  enabling  the  creditor  to  recover  upon  his 
original  contract. 

In  the  case  of  LUlle  against  Blunt,  9  Pick.,  492,  the  court 
said : 

^^  If  the  debt  remained,  the  remedy  was  gone,  and  there  was 

no  subsisting  cause  of  action.  The  new  promise,  therefore,  is 
a  new  cause  of  action;  for  without  it  there  was  no  cause  of 
action.  •♦♦♦♦♦  But  it  is  not  necessary  to  declare  upon 
the  new  promise.  According  to  the  established  rules  of  plead- 
ing, the  plaintiff  had  the  right  to  declare  on  the  original  pro- 
mise, and  when  the  statute  of  limitations  was  pleaded,  he  might 
reply  the  new  promise.  When  the  pleadings  assume  this  shape, 
the  original  promise  is,  apparently,  the  cause  of  action,  but  it 
is  the  new  promise  alone  that  gives  it  vitality;  and  that,  sub- 
stantially, is  the  cause  of  action." 

In  the  case  of  Keplinger  against  Griffith,  decided  in  1830, 
2  QiU  and  Johnson,  296,  and  recently  recognised  by  this  court, 
as  authoritative,  in  the  case  of  Cross  vs.  Carter,  the  Court  of 
Appeals  say : 

'^  It  was  ruled  by  this  court  in  Oliver  vs.  Grey,  1  Harr.  and 
Gill,  204,  that  the  acknowledgment  of  the  debt,  with  a  naked 
refusal  to  pay,  or  a  refusal  accompanied  with  an  excuse,  for  not 
paying  it,  which,  in  itself,  implies  an  admission  that  the  debt 
remains  due,  and  furnishes  no  real  objection  to  the  payment  of 
it,  is  sufficient  to  take  a  case  out  of  the  statute  of  limitations;" 
and  it  has  been  supposed  that  the  rule  thus  stated,  is  incompat- 
ible with  the  proposition  announced  by  this  court  in  Frey 
against  Kirk,  and  Duval  against  Peach,  that  to  take  a  case 
out  of  the  statute,  there  must  be  a  new  promise,  either  express 
or  implied.     We  do  not  think  so. ' ' 

The  principle  embodied  in  the  fourth  resolution,  in  Oliver 
vs.  Grey,  was  probably  transferred  to  that  case,  from  the  case 
of  Swan  against  Sowell,  2  Bar.  and  Aid.,  761,  where  Bay- 
ley.  Justice,  said : 
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'^  The  question,  in  these  cases^  always  is,  whether  the  ad- 
mission, where  no  express  promise  to  pay  is  roadie,  be  sufficient 
for  the  law  to  raise  from  it  an  implied  promise.  If  a  party 
admits  a  debt,  and  does  not  say  that  it  is  satisfied,  and  refuses 
to  pay  it,  alleging,  at  the  same  time,  an  insufficient  excuse  for 
not  paying  it,  the  law  will,  in  these  cases,  raise  an  implied  {^o- 
mise  to  pay  the  debt  then  acknowledged  to  be  due." 

And  we  consider  the  doctrine  announced  in  Oliver  v$.  Gray, 
in  Keplinger  vs.  Griffith,  and  in  Swan  against  Sowell,  as  the 
mere  enunciation  of  the  principle,  that  if  a  party  admits  a  debt  to 
be  due,  but  at  the  same  time  refuses  to  pay  it,  upon  insufficient 
grounds,  the  law  will  raise  a  promise  to  pay  it,  in  invitum^ 
and  against  the  will  of  the  debtor.  But  so  far  from  enfeebling, 
it  fortifies  the  position,  that  nothing  less  than  a  new  assumpsit j 
express  or  implied,  will  be  sufficient  to  remove  the  bar  inter- 
posed by  the  statute  of  limitations,  after  it  has  once  operated 
upon  the  demand. 

We  have  seen  that  the  partnership  of  the  appellants  was 
regularly  dissolved  on  the  9th  of  July  1839,  more  than  three 
years  anterior  to  the  period  when  these  alleged  acknowledg- 
ments were  supposed  to  have  been  made  by  a  member  of  the 
firm;  and  the  doctrine  upon  this  subject  is  fundamental,  that 
from  the  moment  the  partnership  terminates,  the  partners  be- 
come distinct  persons  with  respect  to  each  other,  and  that  con- 
sequently, one  partner  can  have  no  power  to  subject,  by  his 
acts  or  declarations,  his  former  associates,  to  new  obligations^ 
burdens  or  responsibilities. 

In  3  Kent^s  Com.,  62,  it  is  said  : 

''The  power  of  one  partner  to  bind  the  firm,  ceases  imme- 
diately on  its  dissolution,  provided  the  dissolution  be  occasioned 
by  death,  or  bankruptcy,  or  by  operation  of  law;  though  in 
cases  of  voluntary  dissolution,  notice  is  necessary,  to  prevent 
imposition  on  third  persons,  who  might  continue  to  deal  with 
the  firm.  The  partners  from  that  time  become  distinct  persons, 
and  tenants  in  common  of  the  joint  stock.  One  partner  can- 
not injpose  new  obligations  on  the  firm,  or  vary  the  form  or 
character  of  those  already  existing. ' ' 
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In  Bell  vs  Morrison^  1  Pet.j  370,  Mr.  Justice  Story ,  when 
speaking  upon  this  subject,  says : 

"  By  ihe  general  law  of  partnership,  the  act  of  each  partner 
during  the  continuance  of  the  partnership,  and  within  the 
scope  of  its  objects,  binds  all  the  others.  It  is  considered  the 
act  of  each  and  of  all,  resulting  from  a  general  and  mutual 
delegation  of  authority.  Each  partner  may,  therefore,  bind 
the  firm  by  his  contracts,  in  the  partnership  business;  but  he 
cannot  bind  it  by  any  contract  beyond  those  limits.  A  disso- 
lution puts  an  end  to  the  authority.  By  force  of  its  terms  it 
operates  as  a  revocation  of  all  power  to  create  new  contracts; 
and  the  rights  of  partners,  as  such,  can  extend  no  further,  than 
to  settle  the  partnership  concerns  already  existing,  and  to  dis- 
tribute the  remaining  funds." 

It  is  unnecessary  to  cumulate  authorities  upon  this  familiar 
subject.  The  principle  is  fully  established,  that  the  power  of 
adjusting  the  unsettled  affairs  of  the  partnership,  and  as  a  por- 
tion of  this  authority,  the  right  to  collect  and  pay  the  outstand- 
iog  and  subsisting  debts  of  the  firm,  survives  the  dissolution, 
as  a  necessary  power,  liable  as  all  partnerships  are,  to  arbitrary 
and  sudden  terminations;  yet  with  this  qualification,  and  sub- 
ject to  this  exception,  those  who  formerly  were  partners,  stand 
to  each  other,  after  the  dissolution,  as  if  the  association  had 
never  been  formed. 

The  promissory  note,  which  forms  the  subject  of  the  present 
dispute,  was  a  firm  debt,  drawn  by  the  appellants  during  the 
continuance  of  their  pailnership,  and  for  the  payment  of  which, 
they  were  therefore  originally  responsible,  in  solido.  This  is 
conceded.  But  the  counsel  for  the  appellants  have  insisted, 
that  the  defendants  were  exonerated  from  their  original  respon- 
sibility, for  this  demand,  by  force  of  the  statutory  bar,  in  June 
1842,  and  that  they  cannot  be  deprived  of  the  protection  aflford" 
ed  by  the  statute,  and  subjected  to  a  new  liability,  with  respect 
to  this  debt,  by  the  acknowledgments  and  promises  of  a  former 
partner,  made  subsequent  to  the  dissolution  of  the  partnership, 
and  after  the  action  of  the  statute  upon  the  claim  had  been 
fuUy  consummated. 
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In  the  case  of  Atkins  against  Tredgoldy  2  Bar.  and  Cres.y 
23,  Bayley,  JusticCy  said  : 

^•Here  the  statute  appears  to  have  attached,  before  the  pay- 
ment was  made  by  Robert  Tredgoldy  and  therefore  John 
Tredgoldy  being  at  that  time  protected,  could  not  be  subjected 
to  any  new  obligation  by  the  act  of  Robert, ^^ 

In  the  case  of  Sigoumey  against  Druryy  14  Pick,y  391^ 
the  court  discriminate  between  a  part  payment  by  one  of  seve- 
ral promissors  of  a  note,  within  the  legal  period,  and  a  payment 
after  the  statute  has  attached;  and  say  : 

^^  We  consider  it  a  material  circumstance,  that  the  payment 
was  made  before  the  statute  took  effect,  and  do  not  mean  to 
give  any  opinion,  as  to  the  effect  of  payment  of  interest  or 
principal  by  one,  to  affect  the  liability  of  others,  after  the  par- 
ties are,  in  fact,  exonerated  by  lapse  of  time,  and  the  ope- 
ration of  the  statute.  There  is  an  obvious  difference  between 
the  effect  of  a  pa3rment  within  the  term,  which  shall  continue 
an  existing  liability  in  force,  and  such  payment  made  after  the 
liability  is  barred,  to  revive  and  create  a  new  liability." 

The  cases  to  which  we  have  just  referred,  recognise  the  pro- 
position, that  by  withdrawing  from  a  joint  debtor  the  protection 
afforded  him  by  the  statute,  you  subject  him  to  a  neta  liability, 
and  it  is  this  principle  which  is  conclusive  against  the  attempt 
of  the  plaintiff  in  this  cause,  to  revive  the  action  against  the 
appellants,  by  the  acknowledgments  of  Nathaniel  EUicott, 

After  the  statute  of  limitations  has  operated  upon  a  claim,  it 
IB  supposed,  in  the  eye  of  the  law,  to  have  been  satisfied.  Those 
who  formerly  occupied  the  position  of  joint  debtors,  covered  hj 
a  common  obligation,  no  longer  stand  in  that  relation  to  the 
creditor,  or  to  each  other.  There  is  no  means  of  enforcing 
against  them,  the  barred  demand.  The  act,  promise,  or  ac- 
knowledgment, which  deprives  the  parties,  thus  situated,  of  the 
benefit  of  the  statute,  and  subjects  them  to  the  payment  of  a  debt 
from  which  they  were  exonerated,  practically  and  necessarily 
imposes  upon  them  a  new  liability.  And  it  is  perfectly  imma- 
terial whether  this  is  accomplished  by  considering  the  new 
assumpsit,  as  creating  an  independent  and  substantive  cause  of 
action,  upon  which  the  creditor  must  specially  declare,  or  as 


OF  MARYLAND.  103 


EllicoU  OS.  Nichols.— 1848. 


restoring  vitality  and  vigor  to  the  remedy^  which,  by  lapse  of 
time  had  become  powerless  and  useless. 

The  power  thus  to  implicate  and  bind  the  firm,  is  not  to  be 
considered  as  remaining  in  any  one  of  the  partners,  after  the 
expiration  of  the  partnership.  It  would  be  a  solecism  to  affirm, 
that  the  continuing  power  to  adjust  outstanding  and  subsisting 
debts,  which  we  have  seen  survives  the  dissolution  of  the  part- 
nership, carries  with  it,  as  incidental,  the  authority  to  revive, 
as  against  others,  a  demand,  which,  in  legal  contemplation,  is 
presumed  to  have  been  paid,  and  which  is  not  to  be  regarded 
as  a  subsisting  debt,  until  it  has  been  made  so  by  a  new  pro- 
mise. 

The  authorities  upon  this  branch  of  the  law,  are  numerous 
and  contradictory,  and  it  is  proposed  only,  to  examine  a  few 
of  the  leading  cases,  relied  upon  by  those  who  maintain,  that  an 
acknowledgment  of  a  subsisting  indebtment,  by  one  co-promis- 
sor  or  partner,  will  remove  the  bar  with  respect  to  the  others, 
even  after  the  statute  has  operated  upon  the  claim. 

The  leading  case  on  this  subject,  and  upon  the  authority  of 
which  the  more  modem  cases  ofPerkam  vs.  Raynal^  2  Bing., 
306,  and  Barkigh  vs.  Scott,  8  B.  S^*  Ores,,  36,  were  deter- 
mined, is  that  of  Whitcomb  agaitist  Whiting,  2  DovgL,  662, 
decided  in  the  Kiiig^s  Bench  in  1781. 

It  was  an  action  on  a  joint  and  several  promissory  note,  exe- 
cuted by  the  defendant  and  several  others.  The  defendant 
pleaded  the  statute  of  limitations,  on  which  issue  was  joined .  At 
the  trial,  the  plaintiff  established  the  note,  and,  to  take  the  case 
out  of  the  statute,  proved  payment  of  interest,  and  part  of  the- 
principal,  by  one  of  the  other  parties  to  the  note,  within  six 
years.   Upon  this  evidence  there  was  a  verdict  for  the  plaintiff. 

Ijord  Mansjieldy  on  discharging  the  rule  for  a  new  trial, 
said : 

'*  The  question  here  is,  only,  whether  the  action  is  barred  by 
the  statute  of  limitations?  When  cases  of  fraud  appear,  they 
will  be  determined  by  their  own  circumstances.  The  payment 
by  one  is  payment  for  all,  the  one  acting  virtually  for  the  rest; 
and  in  the  same  manner,  an  admission  by  one  is  an  admission 
by  all,  and  the  law  raises  the  promise  to  pay,  when  the  debt  is 
admitted  to  be  due." 
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The  correctness  of  this  decision  has  been  sometimes  ques- 
tioned in  England^  notwithstanding  the  commanding  influence 
of  tlie  name  of  Lord  Mansfield  in  Westminster  Hall.  But, 
we  think,  without  just  case.  The  vindication  of  the  opinion  is 
to  be  found  in  the  explanation  given  to  it,  by  Mr.  Justice  Bay- 
ley  y  in  Atkins  against  Tredgold^  2  Bar.  and  Ores.,  23, 
that  the  part  payment  of  the  principal,  and  the  payment  of  the 
interest,  relied  on  to  take  the  case  out  of  the  bar,  was  made 
within  the  legal  term,  and  before  the  statute  had  attached. 
Until  the  statute  had  barred  the  demand,  the  promissors  were 
subjected  to  a  joint  and  common  responsibility;  and  under  such 
circumstances  it  might  well  be  maintained,  that  a  payment 
made  by  one  of  the  parties  to  the  note,  was  a  payment  made 
for  the  benefit  of  all.      Willes,  /.,  therefore  pioperly  remarked: 

''  That  the  defendant  had  the  benefit  of  the  partial  payment, 
and  must  therefore  be  bound  by  it." 

In  the  case  of  Brand/iam  against  Wharton,  1  Bar.  and 
Aid.,  468,  Lord  Ellenbarough,  after  repudiating  the  authority 
of  Jackson  vs.  Fairbank,  2  Hy.  Blac,  340,  says,  with  respect 
to  the  case  of  Whitcomb  vs.  Whiting,  2  Dougl.,  652  : 

"  That  the  acknowledgment  was  not,  indeed,  by  the  party 
himself,  but  by  one  of  the  parties  bound,  and  who  could  be 
called  upon  for  contribution." 

Can  it  be  affirmed,  that  a  defendant  is  benefited  by  the  pay- 
ment of  a  debt  which  he  has  not  admitted  to  be  due,  and 
which,  in  law,  he  is  under  no  obligation  to  pay  ?  Or  that  one 
co-promissor  who  pays  a  debt  barred  by  the  statute,  against  the 
consent  of  his  co-debtor,  can  maintain  against  him  an  action 
for  contribution?    We  think  not. 

Upon  this  point,  Mr.  Justice  Story,  ma  note  to  his  Treatise 
on  Partnership,  sec.  323,  says : 

^^  It  is  not  conect  to  assert,  that  payment  by  one  partner, 
after  a  dissolution,  of  any  debt,  as  a  supposed  partnership  debt, 
binds  the  other  partners.  They  have  the  right  to  say,  that  it 
never  was,  or  was  not  at  the  time  of  the  payment,  an  existing 
partnership  debt.  Suppose  it  had  been  already  paid^  or  extin- 
guished^ how  is  the  partner  liable  to  pay  it  again.  It  is  assum- 
ing the  very  point  in  controversy,  to  insist  that  a  debt,  once 
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barred  by  the  statute  of  limitations^  is  not  extinguished^  if  vol- 
untarily revived  by  the  acknowledgment  of  one  of  the  part- 


ners." 


In  Peaselee  vs.  Breedy  10  New  Hamp.  Hep.y  48,  the 
action  for  contribution  was  sustained  upon  the  circumstances  of 
the  case.     But  the  court  say : 

'^  Had  it  appeared  that  Peaselee  was  at  any  time  dischaiged 
by  the  operation  of  the  statute  of  limitations,  and  that  he,  or 
his  administrator,  after  that,  refused  to  avail  himself  of  the 
defence,  and  volvntairUy  paid  money  which  he  could  not  at 
the  time  have  been  compelled  to  pay,  it  would  have  presented 
a  very  different  question." 

We  infer,  therefore,  from  the  remarks  of  WUles,  Justicey 
in  2  Dougl.y  652;  from  the  reasoning  of  Lord  Ellenboroughy 
in  Brtxndham  vs.  W/iarton;  and  from  what  was  announced 
by  Mr.  Justice  Bayleyy  in  Atkins  vs.  Tredgoldy  that  the  deci- 
sion in  Whitcamb  vs.  Whiting y  rested  upon  the  fact,  that  at 
the  period  when  the  partial  payment  was  made,  the  statute  of 
limitations  had  not  acted  upon  the  demand,  and  that  there  was 
therefore,  with  respect  to  the  debt,  a  continuing  joint  liability. 
It  is  upon  this  hypothesis  alone,  that  one  of  the  joint  debtors 
could  be  considered  as  virtually  the  agent  of  the  others. 

In  the  case  of  Pease  against  Hirsty  decided  in  1829,  10 
Bar.  and  Ores. ,  122,  it  appeared,  that  interest  on  the  note  had 
been  paid  annually  by  Hirsty  one  of  the  makers.  The  statute 
of  limitations  never  attached.  And  it  was  held  that  it  was  not 
a  bar,  as  interest  had  been  paid  on  the  debt  within  six  years,  by 
one  of  the  four  persons  jointly  liable. 

In  the  case  of  Channell  against  Ditchbumy  decided  in  the 
Court  of  Exchequer y  in  1839,  5  Mees  and  Wel.y  494,  it  was 
held: 

'^That  payment  of  interest  by  one  of  the  makers  of  a  joint 
and  several  promissory  note,  though  made  more  than  six  years 
after  it  became  due,  was  sufficient  to  take  the  case  out  of  the 
statute  of  limitations,  as  against  the  other  maker." 

Parker )  Barony  so  ruled,  but  observed  : 

^'That  it  does  seem  a  strange  thing  to  say,  that  where  a  per- 
son has  entered  into  a  joint  and  several  promissory  note  with 
14        V.7 
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another  person,  he  thereby  makes  that  other  his  agent,  with 
authority,  by  acknowledgment  or  payment  of  interest^  to  enter 
into  a  new  contract  for  him." 

With  regard  to  this  case,  it  may  be  said,  that  if  the  doctrine 
announced  by  the  court  be  correct,  the  counsel  for  the  appel- 
lants were  warranted  in  invoking  it,  as  an  authority  on  the  side 
of  the  proposition  for  which  they  contend.  For  the  principle 
is  established  in  the  law  of  partnersbij),  that  after  the  dissolution 
of  the  firm,  one  partner  cannot  bind  his  co-partners  by  a  new 
contract. 

But  we  apprehend,  that  the  error  of  the  learned  Baron  con- 
sisted in  his  not  discriminating  between  a  payment  of  interest, 
made  before  and  after  the  statute  had  attached.  In  the  former 
case,  a  payment  by  one  of  the  makers  of  a  promissory  note, 
might  be  regarded  as  a  payment  by  all,  because  at  the  time  of 
the  payment,  the  parties  were  jointly  liable  for  the  debt,  and 
one  might  therefore  be  considered  as  the  agent  of  the  other, 
with  respect  to  the  debt. 

The  condition  and  relation  of  the  parties  is  changed,  as  soon 
as  the  bar  of  the  statute  has  become  complete.  They  are  no 
longer  bound  for  the  debt.  It  is  impossible  to  maintain,  that 
a  partner  or  maker  of  a  promissory  note,  is,  in  law,  liable  for 
the  claim  after  the  statute  of  limitations  has  operated  upon 
it.  He  may  become  responsible,  but  it  is  by  force  of  a  new 
promise. 

It  was  the  opinion  of  Lord  Tenterdeny  in  Martin  and 
Bridges  vs.  Elmore^  3  Oar.  and  Paine,  83 : 

That  the  acknowledgment  made  by  a  partner,  who  was  not 
himself  liable  at  the  time  when  he  made  it,  was  not  sufficient 
to  take  the  case  out  of  the  statute  of  limitations,  so  as  to  charge 
his  co-partner. 

The  case  of  Chddard  vs.  Ingram  and  Wartnaby,  decided 
in  the  Queen^s  Bencky  in  1842,  3  Gtde  and  David,  y  46,  was 
cited  by  the  counsel  for  the  appellee. 

It  was  there  held,  that  a  payment  made  by  one  partner,  after 
the  dissolution  of  the  partnership,  on  account  of  a  partnership 
debt,  and  after  six  years  had  elapsed,  without  any  acknow- 
ledgment of  the  debt,  was  sufficient  to  take  the  case  out  of  the 
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Statute  of  limitations,  as  against  the  other  partner,  though  the 
juiy  found  that  the  payment  was  fraudulently  made,  against 
his  consent,  and  in  concert  with  the  creditor,  to  revive  the  debt. 
And  it  must  be  conceded,  if  that  case  could  be  regarded  as 
authoritative^  it  would  be  conclusive  upon  the  point  now  under 
consideration. 

But  we  cannot  recognise  the  niling  of  Lord  Denmatiy  as 
containing  the  correct  doctrine  upon  this  subject. 

In  Wkitcomb  vs.  Whitingy  Lord  Mansfield  anticipated  a 
case  like  this,  and  said,  when  cases  of  fraud  appear  they  will 
be  determined  by  their  own  circumstances*  And  certainly  the 
legal  proposition  is  perfectly  clear,  that  from  an  acknowledg- 
ment tainted  and  vitiated  by  fraud,  the  law  would  infer  no 
promise. 

We  have  examined  the  record  in  Ward  against  Howell, 
reported  in  5  Harr.  and  John.,  60,  and  find  that  the  point 
raised  by  this  exception,  was  not  presented  in  that  case  for  the 
consideration  and  judgment  of  the  Court  of  Appeals. 

ft  was  an  action  of  assumpsity  brought  by  the  appellees 
against  the  appellant,  and  Chandler  and  liaison  ^  to  recover 
the  sum  of  $188.43,  alleged  to  be  due  by  them  as  partners. 

The  defendants  confessed  the  promises  alleged  in  the  decla- 
ration^ subject  to  the  opinion  of  the  courts  on  the  following 
statement  of  facts : 

^^It  is  agreed  that  the  co-partnership  existed  between  Pere- 
grine Wordy  Philip  P,  Raison,  and  Francis  B.  Chandlery 
from  a  period  prior  to  the  signing  of  the  paper,  hereafter  men- 
tioned^ till  the  fall  of  1814,  at  which  time  the  said  co-partner- 
ship was  dissolved.  That  on  the  17th  of  August  1815,  after 
the  dissolution  of  the  co-partnership,  and  after  the  knowledge 
of  such  dissolution  on  the  part  of  the  plaintiffs,  Philip  P.  Rai- 
souy  one  of  the  co-partners  aforesaid,  subscribed  the  paper  here- 
to annexed,  in  the  manner  as  thereby  appears.  It  is  submit- 
ted to  the  court,  whether  the  signature  of  Philip  P.  Raison, 
made  as  aforesaid,  is  evidence  to  prove  the  existence  of  the 
debt  against  the  said  Peregrine  Ward.^^ 

It  appears  that  the  single  question  raised  by  the  case  stated 
for  the  determination  of  the  court,  was,  whether  the  rdmission 
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of  one  partner,  made  after  the  dissolution  of  the  partnerdiip^ 
was  evidence  to  prove  the  existence  of  the  debt  against  the 
other  partners. 

Upon  this  point  the  court  said : 

'^  The  evidence  was  not  suflScient  to  charge  the  partnership 
with  a  debt,  though  it  would  be  sufficient  to  take  the  debt  out 
of  the  statute  of  limitations." 

The  observation  of  the  court  with  respect  to  the  statute  of 
limitations,  is,  of  course,  a  dictum;  and  the  language  used  is  so 
general,  that  we  cannot  assume  that  the  learned  court  intended 
to  intimate  an  opinion,  that  the  admission  of  one  partner  would 
be  sufficient  to  remove  the  bar,  in  a  case  where  the  statute  had 
attached. 

The  question,  then,  is  to  be  treated  as  an  open  one  in  Mary- 
land;  and  we  consider  the  safe  and  sound  doctrine  to  be,  both 
upon  principle  and  analogy,  that  the  acknowledgment  of  one 
partner,  of  a  subsisting  partnership  debt,  if  made  subsequent  to 
the  dissolution  of  the  partnership,  and  after  the  statute  of  limi- 
tations has  operated  on  the  demand,  is  not  evidence  against  his 
co-partners,  so  as  to  deprive  them  of  the  benefit  of  the  statutory 
bar. 

Upon  this  ground  we  reverse  the  judgment  of  the  county 
court. 

We  desire  to  be  understood  as  expressing  no  opinion,  with 
reference  to  the  sufficiency  of  the  acknowledgments,  relied  on 
by  the  appellee  to  take  the  cause  out  of  the  statute  of  limita- 
tions; and  the  view  we  have  taken  of  the  defence,  presented 
by  that  statute,  renders  it  unnecessary  to  decide  the  various 
questions  which  were  agitated  in  the  argument  of  the  cause. 

JUDGMENT   REVERSED,    AND 

NO    PROCEDENDO    AWARDED. 

Dorset,  J.,  dissented. 

The  appellee  afterwards,  at  the  same  term,  moved  for  a 
writ  of  procedendo^  to  enable  him  to  re-try  the  cause,  and 
supply  further  evidence  upon  the  subject  of  limitations.  That 
motion  is  still  depending. 
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Abraham  Barnes^  Edmund  Lynch,  and  Jacob  Craft, 
vs.  Francis  Dodge. — December  1848. 

Between  1832  and  1839,  judgments  were  rendered  against  B  and  his  sureties. 
In  October  1839,  the  defendants,  £,  7,  P,  conTeyed  their  property  in  trust, 
to  sell  and  pay  judgment  and  other  creditors,  according  to  their  legal  priori- 
ties. In  1840  and  1841^  the  trustees  sold  parcel  of  the  estate  to  i>,  and  the 
purchase  money  was  applied  by  him  in  discharge  of  elder  judgments,  which 
were  thereupon  assigned  to  the  purchaser:  a  full  and  fair  value  was  paid 
for  the  land.  In  1838,  L  and  C  obtained  judgments  against  B  and  others, 
and,  in  1844,  reTired  the  same,  by  scire  facias,  against  B  and  his  terre-ten- 
ants, of  whom  D  was  one.  The  judgment  of  L  and  C  was  junior  to  those 
paid  off  by  D,  The  purchaser,  when  the  set.  /a.  issued,  was  a  non-resident, 
and  not  returned  summoned  under  that  writ.  The  judgment  being  reyived, 
L  and  C  were  proceeding  to  a  sale  of  the  land,  under  the  lien  of  their  judg- 
ment of  1838.  It  appearing  that  the  amount  of  the  judgments,  prior  to 
that  of  1638,  was  more  than  the  value  of  the  whole  estate,  Held,  that 
an  injunction  obtained  by  D,  should  be  continued  until  final  hearing,  unless 
L  and  C  would  bring  into  court  the  sum  paid  by  D,  in  discharge  of  the 
senior  judgments. 

The  defendants,  L  and  C,  not  having  assented  to  nor  participated  in  the  for> 
mation  of  the  trust  create  by  B,  and  P  and  T,  nor  having  ratified  the 
same,  are  not  bound  by  its  terms. 

The  complainant,  D,  had  no  defence  at  law.  He  could  not  have  successfully 
pleaded  to  the  scire  facias.  He  could  not  have  maintained  payment,  satis- 
faction, or  release  of  the  judgment  of  L  and  C  at  law,  or  that  B  was  not 
seized  at  the  rendition  of  the  judgment. 

Bat  in  equity,  as  no  combination,  fraud,  or  unfairness  appeared  in  the  purchase 
of  the  land — as  it  was  sold  for  its  full,  utmost,  value — as  the  whole  purchase 
money  had  been  applied  by  the  purchaser,  to  the  payment  of  the  judgments 
prior  in  date,  and  preferred  liens  on  the  land,  and  as  there  then  remained 
due  on  judgments  a  large  amount  against  £,  prior  in  point  of  date  to  the 
judgment  of  L  and  C,  and  as  the  payment  of  the  judgment  of  L  and  C  out 
of  this  land  was  beyond  the  reach  of  hope,  the  purchaser  is  entitled  to  relief 
by  injunction,  as  against  such  revived  judgment  and  execution  thereon. 

The  3rd  sec.  of  the  act  of  1835,  ch.  380,  shows,  that  a  defendant  who  has 
answered  a  biU  for  an  injunction,  may  appeal  from  the  granting  or  refu- 
sal to  dissolve  it  upon  motion,  without  waiting  for  the  answers  of  his 
co-defendants. 

Appeal  from  the  Equity  Side  of  Waskington  county  court. 

The  bill  in  this  cause  was  filed  on  the  14th  August  1846^ 
by  Francis  Dodge ^  and  alleged^  that  Abraham  Barnes  being 
iudebted  unto  divers  persons^  and  many  judgments  having  been 
recovered  against  him  in  Washington  county  court^  as  principal 
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debtor;  and  Melchor  B.  Mason  and  John  Thompson  Mason ^ 
as  bis  sureties;  tbat  the  said  Abraham  Barnes  andvnfe^  and 
tbe  said  Melchor  B,  and  John  T,,  by  deed,  dated  11th  Octo- 
ber 1839,  conveyed  to  David  G.  Yost,  (since  deceased,)  and 
William  Price,  certain  lands  in  Washington  county — ^parcels 
thereof  belonging  to  tbe  said  Abraham  Barnes — other  parcels 
to  Melchor  B.  Mason — other  parcels  to  John  T.  Mason,  in 
tiiist,  among  other  things,  to  sell  and  dispose  of  said  lands, 
and  the  proceeds  thereof  to  apply  to  the  creditors  of  the 
said  Abraham  and  others,  by  judgment,  or  otherwise,  accord- 
ing to  their  just  priority;  and,  by  said  deed,  the  said 
Barnes,  also  assigned  to  said  trustees  a  considerable  personal 
estate,  for  the  purpose  aforesaid;  that  the  trustees  entered  upon 
the  execution  of  the  trusts  confided  to  them,  and  at  several 
times  have  sold  parcels  of  the  said  real  estate  to  divers  persons, 
and,  among  others,  to  your  orator;  that  on  the  26th  May  1840, 
and  16th  September  1841,  he  purchased  of  the  said  trustees,  in 
two  parcels,  six  hundred  and  nineteen  acres,  part  of  the  Mont- 
pelier  estate,  for  which  he  obtained  a  deed,  on  the  11th  De- 
cember 1844,  and  which  was  apart  of  the  individual  estate  of 
the  said  Abraham  Barnes;  that  the  prices  given  by  the  com- 
plainant, are  truly  stated  in  their  said  deed;  that  the  said  lands 
sold  for  their  fvU  and  utmost  value;  that  his  purchase  money 
amounted  in  the  aggregate  to  the  sum  of  $37,885.93,  which 
was  fully  settled  on  the  11th  December  1844,  when  he  ob- 
tained his  deed  from  the  trustees;  that  the  whole  of  the  said 
purchase  money  hath  been  duly  applied  to  the  oldest  of  the  said 
judgments  against  the  said  Abraham  Barnes,  binding  said 
lands,  and  advanced  to  the  creditors  holding  and  entitled  to 
said  judgments,  according  to  their  legal  priorities  and  the  trusts 
of  said  deed ,  and  hath  been  exhausted  therein,  leaving  nothing 
for  the  Junior  judgments,  and  that  the  said  several  sums  were 
applied  and  advanced  as  follows,  &c.  -,  that  assignments  were 
taken  to  complainant  from  the  said  several  judgment  creditors, 
at  the  time  he  advanced  and  applied  the  said  sums;  that  the 
judgments  to  which  his  purchase  money  was  applied,  all  bear 
date  prior  to  the  judgment  of  Lynch  and  Craft  against  said 
Barnes  and  others,  and  which  judgment  last  referred  to,  was 
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not  obtained  until  the  5th  April  1838^  and  that  the  aggregate 
amount  of  all  the  judgments  obtained  in  said  court  against  said 
Barnes  and  others^  amounted  to  $92,892.33;  for  principal 
alone^  and  complainant  had  well  hoped^  by  his  payments,  he 
had  obtained  an  unquestionable  tide  to  his  purchased  lands; 
but  that  Edmund  Lynch  and  Jacob  Crafty  trading  under  the 
firm  of  L\  Sf  C.y  having  recovered  judgment  prior  to  the 
execution  of  the  said  deed  of  trusty  but  subsequent  to  those 
judgments  to  which  your  orator^s  purchase  money  had 
been  applied,  have  recently  caused  their  said  judgment  to  be 
revived  against  complainant  and  others,  as  terre-tenants  of 
said  Barnes;  tliat  it  is  only  recently  said  proceedings  have 
come  to  his  knowledge;  that  said  judgment  was  revived  with- 
out his  knowledge,  consent^  or  approbation;  that  he  residea 
out  of  the  State  of  Maryland^  in  the  District  of  Columbia^ 
and  was  never  summoned  to  said  scire  facias;  that  the  entry 
of  ihefiat  upon  the  writ  of  scire  facias,  was,  by  agreement 
and  confession  of  attorneys  of  this  court,  who  were  the  trustees 
of  whom  he  purchased,  and  who  undertook,  voluntarily,  to 
appear  for  him;  that  he  never  employed  them,  and  they  were 
in  no  wise  authorised  to  appear  for  him,  or  make  such  confes- 
sion or  agreement;  that  the  said  Lynch  and  Craft  have  caused 
a  writ  oi  ^eri  facias  to  be  issued  on  said  revived  judgment  y 
and  to  be  laid  on  the  lands  so  as  aforesaid  purchased  by  your 
orator,  and  which  the  sheriff  of  Washington  county  has  adver- 
tised for  sale,  with  the  purpose,  on  the  part  of  the  said  L,  and 
C,  of  coercing  payment  from  complainant  of  their  junior  judg- 
ment^ that  L,  and  C  had  notice  of  the  said  deed  of  trust,  after 
the  making  thereof,  and  acquiesced  therein,  and  in  the  assump- 
tion by  the  said  trustees  of  control  over  the  said  property;  that 
they  suspended  all  proceedings  on  their  aforesaid  judgments,. 
and  by  other  acts  indicative  of  their  intention,  to  Ibok  for  pay- 
ment of  their  claims  to  the  proceeds  of  sales  which  should  be 
made  by  the  trustees,  ^at^e  credit  to  the  said  trustees,  and  ena- 
bled them  to  make  sales  more  advantageous  to  the  creditors 
than  could  otherwise  have  been  effected,  and  that  and  for  some 
time  after  the  said  deed,  the  said  William  Price  was  the  attor- 
ney of  record  of  said  Lynch  and  Craft;  that  the  trustees  have 
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sold  certain  portions  of  said  estate  of  said  Barnes  to  John  Han- 
son  Thomas,  after  the  sale  to  complainant;  that  no  part  of  said 
Thonias^  purchase  money  hath  been  paid  by  him  to  said 
trustees,  but  is  held  by  him  under  the  expectation  of  applying 
the  same  to  some  judgments^  in  which  he  is  interested /junior 
to  the  said  judgment  of  L.  and  C;  that  the  trustees  have  still 
undisposed  of  land.  Prayer^  for  a  discovery,  account  bf  pro-- 
perty  on  hand,  receipts  by  trustees,  and  disbursements;  that 
money  in  hand  may  be  applied  to  outstanding  judgments, 
according  to  their  just  priorities;  that  it  may  be  declared  that 
the  said  complainant's  purchase  money  was  justly  applied  to 
the  incumbrances  affecting  the  said  land,  according  to  their 
just  priorities,  that  he  may  be  quieted  and  protected,  in  his  pur- 
chased possession  and  enjoyment,  against  all  the  creditors  of  A, 
B.  and  others;  that  the  said  Lynch  and  Craft  may  be  re- 
strained, by  injunction,  from  enforcing  their  said  execution 
against  the  lands  of  complainant,  that,  as  junior  judgment 
creditors,  they  may  be  compelled  to  go  against  the  other  lands 
of  the  said  A.  B,  bound  thereby;  that  the  sheriff  may  be  en- 
joined from  making  sale;  that  the  revived  judgment  as  against 
him  may  be  set  aside;  that  if  necessary,  he  may  be  subrogated 
to  the  rights  of  creditors,  to  whom  his  purchase  money  has  been 
advanced  as  aforesaid,  and  that  he  may  have  such  other  and 
further  relief  as,  &c.;  subpoena^  &c. 

With  this  bill  was  Aled  : 

Copy  of  tlie  writ  of  scire  facias ,  issued  20th  March  1844, 
by  Lynch  and  Crafty  to  revive  their  judgment  of  March  1838, 
against  Abraham  Barnes^  Mdchor  B.  Mason,  and  John  O. 
Whartony  to  give  notice  to  said  defendants,  and  also  unto  the 
terre-tenants  of  all  the  lands,  &c.,  whereof  the  said  defend- 
ants, on  the  5th  April  1838,  were  seized,  &c. 

The  sheriff  returned  this  writ,  "that  Francis  Dodgey  terre- 
tenant  of  a  part  of  tract  situate,  &c.,  called  M.  P.,  which  was 
bargained  and  sold  unto  F.  D.  by  W,  P,  and  D.  O.  Y.,  con- 
tained in  the  following,  d&c,  containing,  &c.,  which  parcel  of 
land  the  said  F.  D,  is  terre-tenant,  as  aforesaid,  v>as  of  the 
lands  and  tenements  of  the  said  A.  £.,  on  the  5th  April  1838, 
and  that  the  said  F.  D,  hath  not  any  thing  in  my  bailiwick  by 
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which  I  amid  give  him  notice ^  nor  is  the  said  F,  D.  found  in 
thesame.^^ 

Other  terre-tenants  were  summoned;  and  others  not  found 
by  the  return  of  the  said  writ  of  scire  facias. 

Also  copy  of  the  deed  of  trust  of  11th  March  1839,  from  A. 
B.  and  wife  J  M.  B.  M.,  and  /.  T.  M.y  to  WiUiam  Price  and 
DatndG.  Yost. 

List  of  slaves  so  conveyed. 

List  of  judgments  commencing  in  1832  to  1839^  inclusive. 

Also  copy  of  indenture  of  1 1th  December  1844  j  from  William 
Price  and  David  O.Yost y  trustees^  to  Francis  Dodge ywhichy 
after  describing  the  premises  sold^  &c.y  recited,  ^^that  whereas 
the  purchase  money  for  the  portions  of  the  above  mentioned 
land  hereby  bargained  and  sold,  hath  been  fully  paid  and  ap- 
plied by  the  said  F.  D.,3i  the  prices  above  mentioned,  for  the 
sale  of  said  land,  with  the  consent  and  by  the  direction  of  the 
said  parties,  W.  P.  and  D.  G.  Y.,  in  manner  following,  that 
is  to  say^  $12,422  to,  &c.;  $5000,  $3000^  and  $6000,  to, 
icc.'y  $1310.31  to  judgment  creditors,  binding  on  said  land; 
and  $11,000  to  W.  P.  and  D.  O.  Y.;  which  hath  been  ap- 
plied:— 1st,  to  commissions  of  said  trustees,  and  2nd,  to  judg- 
ment creditors,  next  in  priority  to  those  already  recited." 

Short  copies  of  the  judgments  paid  were  also  filed  with  said 
bill;  with  assignments  thereof  to  said  Francis  Dodge y  under 
seal. 

Also  copy  of  the  return  of  the  writ  oi  fieri  facias  y  sued  out 
by  Dynck  and  Craft  against  Barnes  and  his  terre-tenants y 
levied  upon  the  land  of  comfdainant. 

On  the  14tb  August  1846,  the  county  court,  (T.  Bucha- 
nan, A.  J.,)  ordered  injunction  against  Lyndi  and  Orcfty 
and  the  sheriff  of  Washington  county,  enjoining  them  from 
selling  the  lands  purchased  by  the  complainant,  under  the 
aforesaid  execution  upon  bond,  &c. 

The  defendants.  Lynch  and  Crafty  answered  the  bill,  the 
substance  of  which  answer  will  be  found  in  the  opinion  of  this 
court. 

The  defendant,  WiUiam  Pricey  also  answered  the  bill,  and 
showed  the  application  of  the  payments  received  by  him  in 
15         v.7 
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discbarge  of  the  senior  judgments  against  the  said  A.  Barnes, 
to  the  full  amount  of  the  purchase  money  received  from  com- 
plainant. 

On  motion,  and  on  the  11th  August  1847,  the  injunction 
was  continued  until  final  hearing.  The  defendants  below  ap- 
pealed to  this  court. 

The  6auBe  was  aigued  before  Spence,  Martin  and 
Frick,  J. 

By  J.  T.  Mason  for  the  appellants,  and 

By  T.  G.  Pratt  and  F.  A.  Schley  for  the  appellees. 

Spence  J.,  delivered  the  opinion  of  this  court. 

The  bill  in  this  case  charges,  that  judgments  amounting  to 
more  than  one  hundred  thousand  dollars,  had  been  rendered 
in  Washington  county  court,  against  Abnzham  BameSy  as 
principal  and  M.  B.  Mason  and  J.  T.  Mason  as  his  sureties; 
that  the  said  A.  Barnes  and  wife,  and  the  said  M.  B.  Mason 
and  John  T.  Mason ^  by  their  deed,  dated  the  11th  of  Octo- 
ber 1839,  conveyed  to  David  O.  Yost  and  Wm.  Price,  cer- 
tain lands  belonging  to  the  said  A.  Barries ,  and  other  parcels 
of  land,  belonging  to  the  said  M,  B,  Mason  nnd  J.  T.  Mason, 
in  trust  to  sell  the  same,  and  the  proceeds  to  apply  to  the  credi- 
tors of  the  grantors — judgment  creditors — and  others,  accord- 
ing to  their  just  priorities.  The  bill  further  charges,  that  said 
trustees,  Yost  and  Price,  did  sell  to  various  persons,  at  differ- 
ent times,  all  the  land  conveyed  to  them  by  said  deed,  except 
about  250  acres,  which  remained  unsold;  and  among  others 
they  sold  to  the  complainant,  on  the  26th  of  May  1840,  and 
the  16th  of  September  1841,  619  acres  of  land,  which  had 
belonged  to  Abraham  Barnes,  and  which  was  conveyed  to 
said  trustees  for  the  sum  of  $37,885.93,  and  this  sum  is 
chaiged  in  the  bill  to  have  been  ^Hhe  full  utmost  value  of  the 
said  land." 

The  bill  further  charges,  that  the  whole  of  the  purchase 
money  was  applied,  by  the  complainant,  to  the  payment  of 
the  oldest  judgments  against  said  A.  Barnes,  and  which 
were  binding  on  said  land,  according  to  their  legal  priorities, 
and  according  to  the  provisions  of  said  deed  of  trust. 
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The  bill  sets  forth  the  particular  judgments  to  which  the  com- 
plainant's  purchase  money  was  applied^  and  alleges^  that  said 
judgments  were,  at  the  period  they  were  paid  by  him,  assigned 
to  him.  The  complainant  chaiges,  that  he  paid  the  whole 
amount  of  the  purchase  money  in  the  discharge  of  the  oldest 
judgments  against  A.  Barnes,  and  that  having  so  discharged 
his  obligation,  for  the  purchase  money,  the  trustees,  Yost  and 
Price y  did  on  the  11th  of  December  1844,  execute  a  deed  to 
the  complainant  for  said  land. 

The  bill  also  charges,  that  the  judgment  of  Lynch  and 
Craft  was  obtained  on  the  5th  of  April  1838,  and  that  the 
aggregate  amount  of  all  the  judgments  obtained  in  said  court, 
against  said  Barnes  and  others,  binding  on  said  lands,  and 
prior  in  date  to  said  judgment  of  Lynch  and  Crafty  was  the 
sum  of  ninety-two  thousand,  eight  hundred  and  ninety-two 
dollars  and  thirty-three  cents. 

The  bill  avers,  that  the  complainant  resides  in  the  District 
of  Columbia,  and  that  since  his  purchase,  and  since  his  applica- 
tion of  the  purchase  money,  as  above  charged,  the  said  Lynch 
and  Crcfft  have  revived  their  said  judgments  against  the 
complainant  and  others,  as  terre-tenants  of  A.  Barnes,  without 
knowledge,  consent,  or  authority  of  the  complainant,  and 
have  caused  Si^ri  facias  to  be  issued  on  said  judgment,  and 
levied  on  the  lands  which  had  been  purchased  and  paid  for  by 
him,  as  aforesaid.  The  bill  avers,  that  the  said  Lynch  and 
Crtrfi  absolved  the  complainant  from  the  obligation  of  seeing 
that  his  purchase  money  was  duly  and  properly  applied;  for  it 
charges  that  Lynch  and  Craft  had  notice  of  the  deed  of  trust 
after  the  same  had  been  executed,  and  acquiesced  therein. 

The  bill  also  changes,  that  a  portion  of  the  land  conveyed 
by  said  deed,  was  sold  by  the  trustees  to  one  John  H,  Tho- 
mas, who  has  not  paid  the  purchase  money,  but  claims  to 
apply  the  same  to  the  payment  of  a  judgment  against  the 
grantors,  Barnes  and  M.  B.  Mason  and  /.  T,  Mason,  held 
by  said  John  H.  Thomas,  subsequent  in  date  to  the  judgment 
of  Lynch  and  Craft. 

The  bill  prays  for  an  injunction  against  Lynch  and  Craft, 
and  subpoenas  against  them  and  the  other  defendants. 
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The  defendaats^  Lynch  and  Crafty  filed  their  answer  to  the 
bill;  and  made  a  motion  for  the  dissolution  of  the  injunction, 
pending  this  motion,  and  before  hearing,  Pricey  another  of  the 
defendants,  filed  his  answer. 

The  answer  submits,  that  if  all  the  allegations  of  the  com- 
plainant's bill  were  true,  that  he  had  no  redress  in  equity  but 
that  his  remedy  was  at  law;  against  his  attorneys,  if  they  had 
neglected  their  duty,  or  exceeded  their  authority. 

The  only  allegation  in  the  bill  which  the  answer  denies,  is, 
that  they  ever  assented  to,  acquiesced  in,  or  recognised  said 
deed  of  trust,  never  having  known  or  seen  the  same,  or  been 
informed  of  its  contents,  nor  ever  acquiesced  in  the  said  trustees 
assumption  of  the  contract  over  said  property.  This  denial  of 
all  participation  in  the  transactions  between  Barnes  and  the 
Masons^  with  Yost  and  Price,  in  relation  to  the  trust,  and  the 
proceedings  under  the  same,  does,  in  the  absence  of  proof  to 
contradict  this  averment  of  the  answer,  discharge  the  defend- 
ants from  all  the  legal  effect  of  that  proceeding  upon  their 
legal  rights,  as  judgment  creditors. 

The  answer  insists,  that  the  defendant  had  adequate  and 
complete  defence  at  law;  this  defence  we  have  endeavored  to 
discover.  What  defence  could  Dodge  have  made  at  law? 
What  plea  could  he  have  successfully  pleaded  to  the  sci.fa.9 
He  could  not  have  maintained,  either  the  plea  of  payment 
and  satisfaction  of  the  judgment,  or  release;  or  that  the  said 
Abra/iam  Barnes,  or  any  other  person  or  persons,  to  the  use  of 
the  said  A,  Barnes  and  his  heirs,  at  the  time  of  the  rendition 
of  the  judgment  in  the  writ  of  scire  facias  mentioned,  were 
not  seized  of  the  lands  and  tenements,  or  any  parcel  thereof, 
in  their  demesne  as  of  fee;  and  unless  he  could  have  proved^ 
that  the  judgment  of  Ijynch  and  Craft  was  obtained  subse- 
quent to  the  date  of  the  deed  of  trust  to  Yost  and  Price,  or 
that  it  had  been  paid  and  satisfied,  or  that  the  judgment  had  been 
released  or  surrendered,  he  could  not,  at  law,  successfully  have 
resisted  the  fiat  on  the  scire  facias. 

The  answer  alleges  no  charge  of  combination,  fraud,  or 
unfairness,  in  the  purchase  of  the  land  by  Dodge  from  Yost 
and  Price.    It  does  not  deny  that  Dodge  purchased  the  land 


OP  MARYLAND.  117 


Barnes,  et  oZ.,  vs.  Dodge. — 1848. 


at  its  ''full  utmost  value;"  that  he  bad  applied  the  purchase 
mooey  to  the  payment  and  satisfaction  of  the  judgments, 
which  were  prior  in  date  and  preferred  liens  on  the  land;  that 
he  had  thus  paid  and  applied  the  whole  amount  of  the  pur- 
chase money ;  which  he  contracted  to  give  for  the  land;  and  that 
there  then  remained  due  on  judgments  a  large  amount  against 
Barnes  and  the  Masons y  prior,  in  point  of  date,  to  the  judg- 
ment of  Lynch  and  Craft,  These  allegations  in  the  bill,  not 
denied  by  the  answer,  clearly  entide  the  complainant  to  the 
interposition  of  a  court  of  equity.  The  judgments  paid  by 
Dodge  being  prior  in  date,  and  so  large  in  amount,  placed  the 
satisfaction  of  the  judgment  of  Lynch  and  Crafty  from  this  land, 
beyond  the  reach  of  hope. 

If  we  are  to  take  the  allegation  of  the  bill  as  true,  (and  the 
answer  does  not  deny  it,)  that  the  aggregate  amount  of  alFthe 
judgments  obtained  in  said  court  against  said  Barnes,  and 
binding  said  lands,  and  prior  in  date  to  the  judgment  of  Lynch 
and  Crafty  was  the  sum  of  ninety-two  thousand,  eight  hundred 
and  ninety-two  dollars,  and  thirty-three  cents,  there  then  still 
remain — after  the  payments  made  by  Dodge,  of  $37,8S6.39, 
on  the  oldest  judgments  against  this  land,,  and  which  the 
answer  does  not  deny  to  be  the  full  value  of  the  land — judg- 
ments, which  are  a  lien  on  the  land,  greater  in  amount  than 
Dodge  has  paid,  and  prior,  in  date,  to  the  judgment  of  Lynch 
and  Oraft, 

If,  therefore.  Dodge  be  coerced  by  force  of  Hxe  fieri  facias 
of  Lynch  and  Craft,  to  protect  himself,  and  to  secure  the 
money  which  he  has  thus  paid,  he  will  be  obliged  to  have 
writs  of  fieri  facias  issued  on  all  the  judgments  which  he  has 
paid  and  satisfied,  as  aforesaid,  and  the  land  sold,  at  his  own 
cost;  for  it  is  not  denied  by  the  answer,  that  he  has  paid  the 
full  value  for  it.  This  would  be  against  equity  and  con- 
science. 

Judge  Story y  in  his  work  on  equity,  states  it  as  a  general  prin- 
ciple in  regard  to  injunctions  after  a  judgment  at  law,  that  any 
facts  which  prove  it  to  be  against  conscience  to  execute  such 
judgment,  and  of  which  the  injured  party  could  not  have  availed 
himself  in  a  court  of  law,  or  of  which  he  might  have  availed 
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himself  at  law^  but  was  prevented  by  fraud  or  accident^  un- 
mixed with  any  fault  or  negligence  in  himself  or  his  agents, 
will  authorise  a  court  of  equity  to  interfere^  by  injunction,  to 
restrain  the  adverse  party  from  availing  himself  of  such  judg- 
ment. Stary^s  Equity y  sec.  887.  And  again,  in  sec.  894,  he 
says:  ^^  Relief  will  be  granted,  where  the  defence  could  not  at 
the  time,  or  under  the  circumstances,  be  made  available  at  law, 
without  any  laches  of  the  party." 

Chief  Justice  MarshaUy  in  the  case  of  the  Marine  Insurance 
Company  vs.  Hodgson j  reported  in  7  Cranchy  332,  recognises 
the  same  principle,  when  be  says:  ^^  It  may  safely  be  said,  that 
any  fact  which  clearly  proves  it  to  be  against  conscience  to  ex- 
ecute a  judgment,  and  of  which  the  injured  party  could  not 
have  availed  himself  in  a  court  of  law;  or,  of  which  he  might 
have  availed  himself  at  law,  but  was  prevented  by  fraud  or 
accident,  unmixed  with  any  fault  or  negligence  in  himself  or 
his  agents,  will  justify  an  application  to  a  court  of  chancery." 

Our  conclusion,  therefore,  from  the  record  in  this  case,  is, 
that  Dodge  purchased  the  land,  bona  fide;  that  he  paid  full 
value  for  it;  that  he  applied  the  purchase  money  to  the  pay- 
ment of  the  judgments  which  were  prior  in  date,  and  preferred 
liens;  that  these  judgments  have  precedence  of  the  judgment 
of  Lynch  and  Craft;  that  he  had  no  defence,  at  law,  to  the 
scire  facias  on  Lynch  and  CrafVs  judgment;  but  that,  in 
equity  and  conscience,  he,  under  the  circumstances  of  this 
case,  ought  to  be  reimbursed  or  satisfied  the  amount  of  money 
which  he  had  paid  and  advanced  on  judgment,  which,  in  law, 
took  precedence  to  the  judgment  of  Lynch  and  Crafty  before 
they  are  allowed  to  sell  said  land  under  the  fieri  facias  on 
their  judgment. 

The  injunction  should,  therefore,  be  continued  until  final 
hearing;  unless  Lynch  and  Craft  bring  into  court,  or  pay  to 
DodgCy  the  amount  of  money,  so  as  aforesaid  paid  by  Dodge 
on  said  judgments. 

The  3rd  section  of  the  act  of  1835,  ch.  380,  is  a  conclusive 
answer  to  the  objection,  that  the  appellants  have  no  right  of 
appeal  before  all  the  defendants  had  answered. 
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The  order  of  court  is  afllrmed  with  costs,  and  the  case  re- 
manded, that  such  further  proceedings  may  be  had  therein  as 
the  nature  of  the  case  may  require. 

ORDER  AFFIRMED,   AND 

CAUSE   REMANDED. 


Thomas  Hutchins  vs.  Thomas  Hope. — December  1848. 

If,  aemor,  deyised  to  his  widow  one- third  of  his  personal  estate,  after  the 
payment  of  debts  and  three  legacies,  amounting  to  ^800.  if,  /untor,  the 
executor,  gaTe  bond  for  the  payment  of  debts  and  legacies.  For  the  pur- 
pose of  dbtribution  two  persons  were  chosen,  by  whom  the  entire  personal 
estate  of  the  deceased  was  appraised  at  |3306;  and  the  executor  paid  his 
mother,  in  1815,  one-third,  yalued  at  f  1102.  In  1822,  H,  junior,  paid  his 
notes  to  his  mother,  for  rent,  then  due  by  him.  These  she  assigned  to  the 
appellant.  In  1836,  the  appellee  filed  his  bill  against  the  appellant,  alleg- 
ing, that  the  widow  was  oyerpaid  by  the  executor,  by  inadvertence  and 
mistake,  j|600  on  her  claim  under  the  will;  that  the  appellee  also  boarded 
and  furnished  her  and  her  negproes.  Held  :  it  was  not  to  be  presumed, 
that  the  widow  claimed  under  the  will  of  H,  senior f  but  that  she  claimed 
and  received,  with  the  privity  of  the  executor,  what  she  might  rightfully 
have  claimed  after  rejecting  the  will,  one-third  of  the  personal  property 
after  payment  of  debts,  and  that  both  understood  her  true  position. 

After  a  lapse  of  twenty  yean,  it  is  too  late  to  open  a  settlement  of  accounts 
upon  the  ground  of  inadvertency,  when  both  parties  knew  their  rights. 

A  claim  on  which  an  action  at  law  might  have  been  sustained,  cannot  be  used 
as  a  set-off  in  equity  against  an  assignee  of  another  legal  claim. 

Injunction  causes  upon  motions  to  dissolve,  are  usually  heard  on  bill  and 
answer.  Allegations  in  the  answer,  not  responsive  to  the  bill,  without 
proof,  do  not  affect  the  injunction. 

At  final  hearing  the  defendant  need  not  prove  his  allegations,  in  avoidance, 
in  the  first  instance.  The  complainant  must  then  establish  his  case.  All 
his  allegations  then  not  proved  are  taken  against  him. 

Appeal  from  the  Court  of  Chancery. 

This  cause  was  before  this  court  in  1841,  (see  12  C?.  4*  /., 
244.)  The  appeal  was  then  taken  from  the  refusal  of  the 
chancellor,  (Bland,)  upon  bill  and  answer  to  dissolve  the 
injunction,  which  the  present  appellee,  Thmnas  Hcpe,  had 
obtained  upon  his  bill.  After  the  affirmance  of  the  chancel- 
lor's order  upon  that  appeal,  the  cause  was  remanded,  proof 
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taken,  and  the  injunction  made  perpetual  upon  the  final  hear- 
ing by  (Bland)  chancellor.  The  subsequent  proceedings  in 
equity  are  sufficiently  stated  in  the  opinion  of  this  court  upon 
the  present  appeal. 

The  appeal  was  taken  by  the  defendant  below,  and  the 
cause  argued  before  Spence,  Martin  and  Frick. 

By  H.  W.  Archer  for  the  appellant,  and 
By  G.  McLean  for  the  appellee. 

Frick  J.,  delivered  the  opinion  of  this  court. 

The  bill  and  answer  in  this  cause,  will  be  found  in  12 
6r.  4^  /.,  244;  where  the  chancellor's  order,  refusing  to  dis- 
solve the  injunction,  upon  the  answer  of  the  appellant,  was 
affirmed; and  the  cases  having  been  remanded,  the  injunction, 
on  final  hearing  by  the  chancellor,  was  ruled  perpetual;  and 
this  decision,  by  appeal,  comes  now  under  review  of  this 
court. 

The  material  allegations  in  the  bill,  are: — 1.  That  iUrv. 
Hope^  under  whom  the  appellant  claims  as  assignee,  by  inad- 
vertence and  mistake  of  the  appellee,  the  executor  was  overpaid 
$600  of  her  claim,  under  the  will.  And  2.  That  the  appellee 
boarded  and  furnished  her,  and  her  negroes  and  stock;  for  which 
he  claims  to  be  allowed,  against  certain  bills  obligatory,  execu- 
ted to  her  in  her  lifetime,  and  by  her  assigned  to  the  appellant. 

Supposing  her  to  have  acquiesced  in,  and  taken  under  the 
will  of  Thomas  Hope,  Sen.,  this  alleged  overpayment  is 
then  manifest.  The  terms  of  the  will  assigned  to  her  one- 
third  of  the  personal  estate,  after  the  payment  of  debts  €md 
three  legacies^  amounting  to  $1800.  The  executor  gave  bond 
for  the  payment  of  debts  and  legacies;  and  for  the  purpose  of 
distribution,  two  persons  were  chosen,  by  whom  the  entire 
personal  estate  of  the  deceased  was  appraised;  amounting,  by 
the  appraisement,  to  $3306;  out  of  which  the  appellee  passed 
over  to  Mrs.  Hopey  specific  property  of  the  estate,  to  the  exact 
value  of  $1102. 

But  can  such  a  presumption  of  acquiescence  be  predicated 
upon  this  state  of  facts,  so  directly  opposed  to  it,  in  which  she 
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must  have  believed  that  she  received,  and  the  executor  sup- 
posed he  had  paid  her,  but  one-third  of  the  residue  of  the 
estate — after  allowing  for  the  debts  and  legacies.  She  was 
entitled  to  a  full  third  of  the  personal  estate,  to  the  exclusion 
of  these  legacies;  and  that  she  could  have  rejected  the  will  and 
claimed  to  this  extent,  is  conceded.  If,  as  an  ignorant  woman, 
she  was  uninformed  of  her  rights,  shall  we  presume  against 
the  executor,  her  son,  that  she  was  left  in  ignorance  by  him  of 
this,  her  right  of  election  ?  Is  not  the  leverse  a  more  probable 
and  favorable  interpretation  in  his  behalf  ,  that  she  was  made 
to  understand  her  true  position,  and  that  she  required,  and 
received,  all  that  the  law  allotted  to  her,  and  no  more?  In  the 
adjustment  of  this  fund  of  ^3300,  more  than  onehaif  of  it  to 
be  applied  to  specific  legacies,  it  is  diflicult  to  conceive  so  gross 
an  error  to  have  been  committed,  and  to  remain  undetected  so 
long.  The  transfer  and  delivery  to  her,  took  place  soon  after 
her  husband's  death  in  1815,  and  she  appears  to  have  held  or 
disposed  of  the  property  as  her  own,  up  to  the  period  of  her 
death  in  1833.  As  the  specific  legacies  were  paid  off,  this 
mistake,  if  such  it  was,  must  have  been  evident,  that  left  but 
$1500  of  the  personalty,  of  which,  by  the  terms  of  the  will,  the 
widow  was  to  receive  one-third,  and  the  appellee,  as  residuaiy 
legatee,  two-thirds,  ^'after  payment  of  debts  and  legacies." 
And  yet  she  received  of  this  sum,  $1100;  leaving  to  the  appel- 
lee, $400;  less  the  debts  of  the  estate,  if  any  existed. 

In  the  absence  of  any  evidence  to  weaken  it,  the  rational 
inference  then  is,  that  she  claimed  and  received  what  the  law 
allowed  her,  with  the  privity  of  the  appellant;  who  passed  it 
over  to  her,  and  could  not  have  failed  to  see  at  the  time,  how 
the  arrangement  affected  him  as  regards  the  small  balance 
remaining  of  the  personalty.  If  a  mistake,  in  the  nature  of 
things,  it  must  have  been  made  apparent  then,  or  soon  after; 
and  if  now  only  brought  to  light,  after  this  lapse  of  years, 
some  causes  or  circumstances  ought  to  be  adduced  to  explain 
it^  other  than  what  are  relied  upon  and  deduced  from  the  will 
itself  and  its  provisions.  It  is  part  of  the  case,  also,  that  this 
will  restricted  her  to  a  smaller  portion  of  the  realty  than  the 
law  would  award  her;  and  upon  the  presumption  that  her  son, 
16         V.7 
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the  executor,  dealt  fairly  with  her,  she  was  by  him  apprized  of 
her  rights  in  this  particular;  and  he  properly  surrendered,  and 
she  received,  her  full  third  of  the  personal  estate. 

If  Mrs.  Hope  had  received  any  thing  beyond  what  was 
her  just  and  rightful  poition  of  the  estate,  it  would  afford  some 
ground  for  the  relief  asked  by  the  appellee.  But  when  all 
that  was  done^  is  so  entirely  consistent  with  her  rights,  and  is 
so  easily  reconciled  and  accounted  for  by  the  presumption, 
that  she  claimed  and  the  executor  acquiesced;  it  is  now  too 
late  to  open  and  repudiate  this  settlement,  by  recalling  the  will, 
and  giving  to  its  provisions  their  literal  import  and  construction, 
to  establish  the  allegation  of  inadvertence  and  mistake  on  the 
part  of  the  appellee. 

But  we  are  not  left  to  inference  alone  in  the  matter.  We 
have  before  us  the  actual  terms  of  the  settlement  between  the 
widow  and  the  executor,  by  which  the  whole  third  of  the 
personalty  is  conceded  to  her  as  she  received  it. 

The  agreement  to  this  effect,  found  in  the  record,  runs 
thus: 

"A  list  of  articles  taken  by  Mrs.  Hannah  Hope,  being  one- 
third  part  of  the  property  appraised  by  Wm.  Nelson  and 
A.  Aldersony  by  agreement  between  the  said  H.  H.  and 
Thxmias  Hope^  executor  of  Thomas  Hope  deceased,  and  in  part 
of  her  third  of  the  whole  personal  estate  of  the  deceased." 
And  after  enumerating  them  to  the  value  of  $1102,  proceeds: 
'^The  above  statement  is  made  agreeably  to  an  agreement 
made  between  Hannah  Hope  and  me,  for  the  division  of  the 
personal  property  of  Thomas  Hope,  late  of  Harford  county, 
deceased."     Signed  and  sealed,  ^^Thos.  Hope.'^ 

It  is  impossible  to  conjecture,  after  this,  upon  what  the 
alleged  mistake  is  to  rest,  unless  upon  the  naked  contrast  or 
comparison  of  this  agreement  with  the  provisions  of  the  will, 
which  assigns  to  her  only  one-third  after  payment  of  the  l^a- 
cies.  Yet  this  agreement  has  been  acquiesced  in  through  a 
long  series  of  years,  without  the  slightest  evidence  that  it  was 
to  be  impugned  or  disputed  by  the  appellee.  With  the  will 
before  him,  and  the  duty  incumbent  upon  him  to  execute  it, 
he  must  have  been  fully  aware  of  his  rights,  and  the  limited 
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pretensions  of  Mrs.  Hopey  if  it  was  intended  by  the  parties  to 
sustain  the  will. 

In  1822,  the  notes  (which  are  here  enjoined,)  were  given  by 
him  to  Mrs.  Hope.  They  were  given  in  settlement  between 
them,  for  rent  due  by  him  at  the  time.  This  alleged  mistake 
was  said  to  be  made  several  years  before  this  settlement;  and 
yety  if  any  such  ground  of  sett-off  or  claim  then  existed,  it 
was  not  brought  into  view.  If  it  really  existed,  and  as  is 
maintained,  was  reserved,  under  the  peculiar  circumstances  of 
the  parties,  until  the  maturity  of  the  notes,  and  after  the 
deatli  of  Mrs.  Hcpe^  it  is,  at  all  events,  too  late  to  assert  it 
against  her  assignee,  whose  right  and  claim,  as  a  bona  fide 
holder  of  them,  is  unimpeached;  and  the  consideration  by 
which  he  holds  them,  being  legally  sufficient  to  protect  him. 
Looking,  I  hen,  to  the  terms  and  provisions  of  this  will, — which 
are  so  simple,  that  it  is  almost  impossible  the  appellee  could 
have  mistaken  his  rights  under  it;  regarding,  further,  the  em- 
phatic terms  of  the  agreement,  by  which  the  will  is  disre- 
garded, and  one-third  of  the  whole  personal  estate  conceded 
to  her,  and  the  long  acquiescence  of  the  appellee,  (no  matter 
under  what  circumstances,)  in  the  settlement  thus  made, — we 
must  conclude,  that  as  Mrs.  Hope  received  no  more  than 
what  she  might  legally  and  rightfully  have  claimed,  there  is  no 
such  mistake  or  inadvertence  on  the  part  of  the  appellee,  as 
will  entitle  him  to  the  relief  he  seeks  in  equity. 

On  the  claim  set  up  in  the  second  place,  for  board  furnished 
to  Mrs.  Hope,  and  her  negroes,  and  stock,  it  is  sufficient  to  say. 
that  if  such  indebtedness  existed,  it  was  a  legal  defence  to  the 
suits  at  law; — ^that  it  appears  from  the  record,  it  was  pleaded 
in  bar  at  the  trial,  and  was  passed  upon  by  the  court  and  jury; 
and  is  now  no  further  subject  of  enquiry  or  revision  by  this 
court. 

When  this  case  was  formerly  before  this  court  upon  the  bill 
and  answer,  the  injunction  was  continued  unto  the  final  hear- 
ing, inasmuch  as  the  answer  was  not  responsive  to  the  alle- 
gations of  the  bill,  but  set  up  other,  and  distinct  matters  in 
avoidance  of  the  complainants  equity.  Nothing  short  of  the 
proof  of  such  a  defence,  at  that  stage  of  the  cause,  could  be 
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allowed  to  affect  the  inj unction.  But  upon  the  final  hearing, 
it  is  not  for  the  respondent  to  sustain  this  new  or  evasive  mat- 
ter set  up  in  defence; — at  all  events,  not  until  (he  complain- 
ant has  established  the  allegations  of  his  bill.  At  a  final  hear- 
ing, eveiy  allegation  is  taken  against  the  complainant  that  is 
not  proved  by  him.  It  is  shewn,  in  this  case,  that  the  com- 
plainant has  not  satisfactorily  established  the  alleged  inadvert- 
ence and  mistake,  and  the  matter  oflfered  in  avoidance  is  thus 
necessarily  out  of  the  case.  But  even  if  it  could  be  deemed 
material  (which  we  think  it  is  not,)  in  the  present  aspect  of  the 
case,  in  our  opinion  the  agreement  before  recited,  between  the 
appellee  and  Mrs,  Hope,  sustains  the  defence  set  up^  and  is, 
in  any  view,  conclusive  of  the  case. 
The  injunction  is  therefore  dissolved. 

DECREE   REVERSED. 


Isaac  Tyson  vs.  Thomas  B.  Watts. — December  1848- 

An  agreement  set  forth,  <*that  B  had  on  his  farm,  copper  and  oUier  minerals^ 
and  is  desirous  to  have  the  same  properly  explored  and  worked" — ^that  **P 
is  willing  to  undertake  such  exploration  and  working. "  TT,  **in  considera- 
tion of  one  dollar  paid  to  him  by  P,  agrees  to  give  P  the  power  to  make 
such  exploration  and  works,  as  P  may  think  proper  for  such  purposes,  and 
reduction  and  conversion  of  the  minerals,  and  dispose  of  the  same;"  that 
fF  reserves  to  himself  one-J^enik  part  of  all  such  minerals  and  metals, 
after  the  same  shall  have  been  rendered  fit  for  smelting,  free  and  clear  of 
all  expenses;  that  P  shall  commence  on  or  before,  &c.  Held,  upon  a  bill 
filed  by  the  assignee  of  P,  for  specific  execution  of  the  contract,  that  P 
was  only  bound  to  explore  the  mines,  not  to  work  them,  and  that  he  only 
stipulated  to  explore  them  on  or  before  a  given  day,  and  therefore  specific 
execution,  for  want  of  mutuality  in  the  contract,  could  not  be  decreed. 

Appeal  from  the  Court  of  Chancery. 

The  bill  in  this  case  was  filed  on  the  24th  June  1846^  by 
the  appellant  against  the  appellee. 

The  bill  alleged,  that  on  the  8th  July  1844,  Thomas  B. 
Watts  entered  into  a  written  agreement  with  Thomas  Peth- 
erick,  of  the  State  of  Pennsylvania,  which,  after  reciting  that 
Watts  had  on  his  farm  at  Bare  HiUs,  in  BcJtimore  county, 
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Maryland^  copper  and  other  minerals,  which  he  was  desirous 
to  have  explored  and  worked^  and  that  Thomas  Petheiick  was 
willing  to  undertake  such  exploration  and  working,  declared, 
that  T.  B.  W.y  for,  &c.,  in  consideration  of  one  dollar  paid 
to  him  by  T.  P.,  agreed  to  give  to  T.  P.,  his  heire  and  as- 
signs, full  power  to  make  such  explorations  and  works  on  the 
said  farm  as  he,  T,  P.,  might  think  proper  for  such  purposes, 
and  for  the  reduction  and  conversion  of  the  minerals,  and  to 
carry  away  and  dispose  of  the  minerals  or  metals^  subject  to 
the  following  conditions,  viz : 

"That  there  should  be  reserved  to  Watts,  his  heirs  or  assigns, 
a  seignorage  of  one  full  fifteenth  part  or  share  of  all  such  mine- 
rals or  metals,  after  the  same  should  have  been  rendered  fit  for 
smelting;  reduction  or  use,  free  and  clear  from  all  expenses 
whatsoever/'  "That  T.  P.,  his  heirs  or  assigns,  should,  on 
or  before  the  10th  July  1845,  commence  proper  explorations, 
for  the  purpose  of  ascertaining  the  mineral  prospects  on  the 
said  farm.  That  if  the  seignorage  should  be  found  to  be  less 
than  the  average  rate  of  seignorage,  or  dues  paid  to  the  land 
owners  on  the  ores  raised  in  the  great  copper  mining  district 
of  Cornwall,  in  England,  such  seignorage  should  be  increased 
to  such  average  rates,  to  be  determined  by  the  arbitration  of 
two  respectable  and  competent  persons,  (one  to  be  chosen  by 
each  party,)  after  they  should  have  made  satisfactory  enquiries 
on  the  subject.  That  on  the  18th  June  1845,  T.  B.  W. 
agreed  with  T.  P.,  by  agreement  in  writing  of  that  date,  to 
make  the  proper  explorations,  for  the  purpose  of  ascertaining 
the  mineral  prospects  on  said  farm,  as  provided  in  the  agree- 
ment first  aforesaid,  and  within  the  time  therein  limited  for 
commencing  such  explorations,  for  which  T.  P.  was  to  pay 
to  Waits  thirty  dollars;  fifteen  of  which  were  paid  at  the  time. 
That  the  explorations  were  made  according  to  a  plan  furnished 
by  T.  P.,  and  were  comj)leted  by  said  Watts  about  the  24th 
July  1845,  when  he  was  paid  fifteen  dollars,  which,  with  ten 
dollars  paid  to  him  on  the  16th  July,  made  forty  dollars,  which 
he  received  for  his  work,  besides  four  dollars  and  seventy-one 
cents,  paid  to  him  for,  &c.,  connected  with  said  work;  that  at 
the  time  of  making  the  foregoing  agreement,  T.  P.  believed 
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that  WcUts  was  the  owner  in  fee  of  the  property  mentioned 
therein^  and  called  his  farm  at  Bare  Hills;  and  believed  also 
that  the  property  was  unincumbered^  and  that  Waits  had  good 
right  to  enter  into  the  agreement  first  aforesaid  ^  and  authority 
to  carry  out  the  same;  but^  in  point  of  fact,  as  P.  afterwards 
discovered^  Watts  was  entitled;  when  he  made  said  agreement, 
to  the  reversion  only  of  the  said  property^  after  the  life  estate  of 
his  mother,  Lydia  WattSy  then  living  thereon,  and  that  his 
reversionary  interest,  even,  was  incumbered  by  a  mortgage, 
which,  &c.,  to  secure,  &c.  That  T.  P.,  although  diss^ 
pointed  in  his  expectations  about  the  said  mining  privileges,  in 
consequence  of  his  misunderstanding  of  Watts^  title,  was 
nevertheless  willing  to  take  from  Watts  such  tide  as  he  was 
able  to  give,  even  though  the  enjoyment  of  the  privileges 
agreed  to  be  conveyed  to  him,  would  be  thereby  postponed 
until  after  the  decease  of  the  tenant  for  life.  That  on  the 
22nd  December  1846,  T.  P,  assigned  in  writing  all  his  inter- 
^t  in  the  mining  privileges,  acquired  under  the  contract  afore- 
said, to  complainant;  that  complainant  purchased  from  T.  P., 
in  good  faith,  looking  forward  to  the  enjoyment  of  the  said 
privileges  after  the  decease  of  the  tenant  for  life,  and  that  he 
accordingly  demanded  from  Watts  a  conveyance  of  the  said 
mining  privileges,  agreed  to  be  by  him,  Watts y  conveyed  to 
T.  P.,  according  to  the  extent  of  his.  Watts* y  interest  therein; 
but  Watts  has  hitherto  refused  to  make  the  said  conveyance, 
and  affects  to  treat  as  a  nullity  his  agreement  with  T.  P. 
Prayer,  for  specific  performance,  and  for  general  relief. 

The  complainant  filed,  with  his  bill,  the  several  contracts 
and  agreements  therein  referred  to,  and  which,  with  the  an- 
swer, are  sufficiendy  stated  in  the  arguments  of  counsel  and 
opinions  of  the  chancellor,  and  of  this  couriy  post. 

At  March  term  1847,  the  chancellor,  (Johnson,)  delivered 
the  following  opinion : 

The  bill  is  for  the  specific  performance  of  an  agreement 
between  the  defendant,  Thomas  B.  WaitSy  and  Thomas 
Pethericky  bearing  date  the  8th  July  1844.  It  recites,  thai 
^^  Watts  has  on  his  farm  at  Bare  Hills y  in  Baltimore  county, 
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iQ  Marylandy  copper  and  other  minerals,  which  be  desires  to 
have  properly  explored  and  worked ;  and  that  Pet/iericky  re- 
siding at  Philadelphia,  in  Pennsyhama,  is  willing  to  under- 
take such  exploration  and  working;  and  then,  in  consideration 
ef  one  dollar  paid  to  him.  Watts,  by  Pethericky  he,  Watts, 
bis  heirs  and  assigns,  agreed  to  give  Pelherick,  his  heirs  and 
assigns,  full  power  to  make  such  explorations  and  works  on 
the  said  farm,  as  he,  Petheriek,  may  think  proper  for  such 
purposes^  and  for  the  reduction  or  conversion  of  the  minerals, 
and  to  carry  away  and  dispose  of  the  minerals  or  metals,  sub- 
|ect  to  the  following  conditions,  viz : 

''That  the  said  Watts  reserves  to  himself,  his  heirs  or  assigns, 
a  aeignorage  of  one  full  fifteenth  part  or  share  of  all  such  mine- 
rals or  metals,  after  the  same  shall  have  been  rendered  fit  for 
smelting,  reduction  or  use,  free  and  clear  of  all  expenses  what- 
ever. That  said  Petheriek,  his  heirs  or  assigns,  shall,  on  or 
before  the  10th  July  next,  commence  proper  explorations,  for 
the  purpose  of  ascertaining  the  mineral  prospects  on  the  said 
farm;,  that  if  the  seignorage  above  reserved,  be  found  to  be  less 
than  the  average  rate  of  seignorage,  or  dues  paid  to  the  land 
owners  on  the  ores  raised  in  the  great  copper  mining  district  of 
Cornwall,  in  Engkmd,  such  seignorage,  above  reserved,  shall 
be  increased  to  such  average  rate,  to  be  determined  by  arbitra- 
tion," &c. 

There  is  then  a  provision,  that  Petheriek  should  give  refer- 
ences as  to  his  respectability,  prior  to  this  contract,  as  it  appears 
by  the  date  of  the  paper,  to  wit,  on  the  18th  of  the  preceding 
month  of  June,  the  defendant  had  agreed,  for  the  sum  of  $30, 
to  make  for  Petheriek  an  excavation  to  the  shaft  sunk  on  the 
copper  ore  on  the  farm,  which  sum,  with  some  small  additional 
sums,  were  shown  to  have  been  paid,  and  it  appeared  by  a  pa- 
per, under  the  hand  and  seal  of  Petheriek,  dated  on  the  22nd 
of  December  1844,  but  acknowledged  on  the  22nd  of  Decem- 
ber 1845,  that  he  had  disposed  of  his  interest  under  the  agree- 
ment with  the  defendant  to  the  plaintifi*.  The  transfer  thus 
rigned,  sealed  and  acknowledged  by  Petheriek,  and  which  is 
written  upon  the  same  paper  upon  which  the  agreement  is 
written,  is  in  these  words:  "I  hereby  acknowledge  to  have 
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disposed  to  Isaac  Tyson y  Jr.,  of  Baltimore ,  my  right  and 
interest  under  the  annexed  agreement.  Pottsvilley  Pennsyl- 
vania,  December  22nd^  1844." 

The  bill,  which  seeks  the  specific  execution  of  ihis  agree- 
ment, the  rights  under  which  are  thus  supposed  to  have  become 
vested  in  the  complainant,  alleges,  that  Petherick,  at  (he  time 
of  making  the  agreement,  believed  that  Waits  was  the  owner 
of  an  unincumbered  fee>simple-interest  in  the  property  men« 
tioned  therein^  and  had  a  perfect  right  to  make  and  carry  out 
the  contract;  but  that  he  afterwards  discovered  that  he  was  en- 
titled only  to  the  reversion,  after  life-estate  of  his  mother,  then 
and  still  living,  and  that  his  reversionary  interest  was  incum- 
bered by  a  mortgage  for  a  considerable  sum  of  money.  Thai 
Pethericky  nevertheless,  notwithstanding  his  disappointment  in 
regard  to  the  title  of  Watts,  was  willing  to  take  frotn  bim  such 
title  as  he  was  able  to  give,  though  the  enjoyment  of  the  mining 
privilege  would  be  thereby  postponed  until  after  the  decease  of 
the  tenant  for  life.  That  the  complainant  purchased  from 
Petherick,  in  good  faith,  looking  forward  to  the  same  period 
for  the  enjoyment  of  said  privilege^  and  that  he  accordingly 
demanded  from  WcUts  a  conveyance  of  the  privilege  of  mining, 
to  the  extent  of  his  interest  in  the  property,  but  that  Watts  re- 
fuses to  make  any  conveyance  whatever^  affecting  to  treat  the 
agreement  as  a  nullity. 

The  defendant,  in  his  answer^  and  in  the  agreement  made 
by  his  counsel^  rests  the  relief  prayed  by  this  bill  upon  several 
grounds : 

1st.  That  all  tide  to  a  decree  for  the  specific  performance  of 
the  agreement^  has  been  forfeited  by  the  laches  of  Petherick, 
in  not  commencing  mining  operations  so  soon,  as  by  tlie  con- 
tract he  was  required  to  do,  no  such  operations  having  been 
begun  at  the  present  time. 

2nd.  That  Petherick  is  now,  and  always  had  been,  an  un- 
naturalized foreigner,  never  having  resided  in  MaryUzndy  and 
for  that  reason,  incompetent  to  receive^  or  transfer  to  the  com- 
plainant a  title  to  the  lands,  or  the  mining  privilege  aforesaid. 

3rd.  That  prior  to  the  alleged  transfer  to  the  complainant, 
Petherick  had  surrendered  and  abandoned  to  the  defendant 
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Whatever  rights  he  acquired  under  the  contract;  and  that  the 
defendant,  on  his  part^  released  Petherick  from  all  claims  and 
demands  he  might  have  had  against  him  in  respect  thereof; 
and  that  this  wad  known  to  the  complainant  at  the  time  he 
Cook  the  said  alleged  transfer. 

4th.  That  the  contract^  as  now  expounded  by  the  com- 
plainant, is  inequitscble  and  unjust,  destitute  of  mutuality  and 
fiamess,  and  as  wanting  in  those  qualities  which  should  induce 
a  court  of  chancery  in  the  proper  exercise  of  that  discretion, 
which  the  rules  and  principles,  applicable  to  such  cases,  give 
the  court  over  the  subject,  to  decree  a  specific  performance. 

An  agreement  was  entered  into  by  the  parties,  by  which  a 
dumber  of  letters  were  admitted  in  evidence,  to  have  the  same 
effect  as  if  proved  under  a  commission;  and  it  was  also  admitted, 
in  the  same  way,  that  Petherick  is  not  a  citizen  of  the  United 
Staiesy  caul  that  he  never  resided  in  the  State  of  Maryland. 

The  chancellor  does  not  consider  it  necessary  to  refer  par- 
ticularly to  these  letters,  as,  in  his  opinion,  the  case  must  turn 
upon  grounds  having  no  connexion  with  their  contents,  and 
upon  which  they  can  shed  litde  or  no  light. 

This,  as  has  been  remarked,  is  a  bill  for  the  specific  perfor- 
mance of  an  agreement;  and  is  therefore  an  application  to  the 
sound  discretion  of  the  court,  which  withholds  or  grants  relief, 
according  to  the  circumstances  of  each  particular  case,  as  it 
presents  itself.  The  discretion,  it  is  true,  is  not  arbitrary  and 
capricious,  but  sound  and  reasonable,  adapting  itself,  and  being 
governed,  as  far  as  practicable,  by  general  rules  and  principles, — 
when  those  rules  and  principles  are  not  in  conflict  with  the 
justice  of  the  case  between  the  parties.  There  would  seem  to 
be  no  doubt,  that  when  a  court  of  chancery  is  called  upon  to 
exert  its  extraordinary  jurisdiction,  in  compelling  the  specific 
performance  of  contracts,  though  it  is  not  entirely  exempt  from 
chose  general  principles  of  equity,  which  have  been  found,  by 
experience,  best  and  most  surely  to  advaiKe  the  aims  and  ends 
of  justice,  there  is,  nevertheless,  more  freedom  in  its  action,  than 
when  exercising  its  ordinary  powers.  St.  John  vs.  Benedict,  6 
Johan^s  Ch.  R.,  111.  Seymour  vs.  Dttlancey,  lb.,  223.  Oei- 
ger,  et  al.y  vs.  Greeny  5  QiU  Rep.,  472.  "Unless  the  court  is 
17        V.7 
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satisfied,  says  O/ianceUor  Kent,  that  the  contract  is  fair  and 
just,  and  equal  in  all  its  parts,  and,  founded  on  an  adequate 
consideration,  it  will  not,  by  the  interposition  of  its  extraordi- 
nary power,  order  it  to  be  executed,"  and  this  seems  to  be  the 
established  doctrine  upon  the  subject. 

If  an  agreement  is  deficient  in  either  fairness,  justice^  or  cer- 
tainty, its  specific  execution  will  not  be  decreed,  and  hence  a 
stronger  case  is  required  on  the  part  of  a  plaintifi*  asking  a  de- 
cree, for  the  specific  performance  of  a  contract,  than  is  required 
of  him  who  resists  such  decree.    2  ISory  Eq.,  sec.  769,  770. 

And,  in  addition  to  the  elements  of  fairness,  justice,  and  cer- 
tainty, the  agreement  must  be  mutual y  before  the  power  of  the 
court;  to  order  its  specific  performance^  can  be  successfully 
invoked,  and,  indeed,  it  may  be  well  doubted^  whether  a  con- 
tract can  be  considered^  in  any  respect,  fair  and  just,  if  it  be 
not  mutual.  ^'I  have  no  conception,  (says  Lord  Redeadakj 
in  1  Sch.  Sf  Lef'^  18,)  that  a  court  of  equity  will  decree  a  spe- 
cific performance,  except  where  both  parties  had,  by  the  i^ee- 
ment;  a  right  to  compel  a  specific  performance,  actording  to 
the  advantage  which  they  might  be  supposed  to  have  derived 
from  it." 

The  Court  of  Appeals,  in  the  case  referred  to,  of  CMger,  et 
al.y  vs.  Green  J  6  GiUy  472,  say,  '^it  is  established,  that  unless 
there  is  to  be  found  in  the  contract  the  essential  ingredient  of 
mutuality  J  a  court  of  equity  will  not  compel  its  specific  execu- 
tion," and  in  that  case,  the  bill  was  dismissed^  because  of  the 
absence  of  that  indispensable  ingredient. 

The  contract  upon  which  the  bill  in  this  case  is  filed,  and 
the  specific  performance  of  which  it  seeks  to  enforce,  contem- 
plated, not  only  the  exjAoration,  but  the  working  of  the  mines 
of  copper  and  other  minerals,  on  the  farm  of  the  defendant. 
It  recites  the  desire  of  the  defendant  to  have  them  ex]dored 
and  worked,  and  the  willingness  of  the  said  Thomas  Petherick 
to  undertake  such  explorations  and  working,  and  then,  in  con- 
sideration of  one  dollar  paid  to  the  defendant  by  Pethericky  the 
former  agreed  to  give  to  the  latter,  his  heirs  and  assigns,  full 
power  to  make  such  explorations  and  works  on  the  said  farm 
as  he,  the  said  Petherick,  might  think  proper  for  such  purpose. 
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d&c. ;  and  after  a  reservation  to  the  defendant  of  a  seignorajc^e, 
of  one  full  fifteenth  part  of  the  minerals,  Pethericky  for  him- 
self, his  heirs  and  assigns,  stipulated  that  he  would,  on  or 
before  the  10th  Jtdy  next,  commence  proper  c^rations  for 
ascertaining,  by  explorations,  (he  mineral  prospects  on  the  said 
farm. 

Although,  therefore,  it  was  the  manifest  design  and  object 
of  the  defendant  to  have  the  minerals  upon  his  farm  worked, 
as  well  as  explored,  and  although,  for  a  small  pecuniary  con- 
sideration^ he  gave  Peiherick  full  power  to  such  explorations 
and  works,  the  only  stipulation  on  the  part  of  Peiherick  is,  by 
a  certain  period^  ^4o  commence  operations,  for  ascertaining, 
by  explorations,  the  mineral  prospects  on  the  said  farm." 
The  engagement,  therefore,  on  the  part  of  Petkerick  was 
limited  to  the  exploration;  and  he  was  not  bound,  according 
to  my  interpretation  of  the  contract,  to  work  the  mines; 
whilst,  therefore,  the  contract  gives  to  him  the  power  to  work 
the  mines,  as  he  might  think  proper,  the  only  corresponding 
ebligatioa  on  his  part  was  to  explore,  for  the  purpose  of  ascer- 
taining the  mineral  wealth  of  the  farm.  There  can  be  no 
doubt,  I  think,  that  the  defendant  never  would  have  entered 
into  this  contract,  if  he  had  believed  that  the  working  of  the 
aaines  was  not  secured  by  it,  and  that  whether  they  should  be 
worked  or  not,  depended  upon  the  discretion  of  the  party  with 
whom  he  was  contracting.  The  contract,  therefore,  it  seems 
to  me,  is  deficient  in  that  reciprocity  of  obligation,  without 
which  a  court  of  equity  will  not  decree  a  specific  performance. 
It  appears  to  me  difficult  to  maintain,  that  the  defendant  could 
have  obtained  a  decree  against  Petlicrick  for  the  specific  exe- 
cution of  this  contract  to  the  extent,  which  he  clearly  had  in 
▼lew  in  entering  into  it;  that  is,  to  compel  Peiherick  to  work, 
as  well  as  to  explore,  the  minerals,  even  though  the  title  of  the 
defendant,  to  the  farm,  had  been  entirely  unincumbered;  and, 
if  this  is  the  case,  that  is,  if  there  is  a  want  of  mutuality  in 
the  remedies,  as  well  as  the  rights  of  the  parties  to  the  contract, 
it  would  be  inequitable,  as  said  by  Lord  Redesdcdcy  in  1  Sh, 
^  Lef.j  18,  to  decree  a  specific  performance  at  the  suit  of  him 
who  is  not  bound,  as,  if  the  rule  were  different,  he  might  en- 
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force,  or  avoid  the  con  tracts  according  as  his  interest  might 
incline  him^  the  one  way  or  the  other.  It  is  much  better  in 
such  cases  of  inequality  of  obligation^  to  refuse  a  specific  per- 
formance^ and  leave  the  plaintiff  to  seek  his  compensation^  if 
he  has  sjustained  damage,  by  an  action  at  law;  because,  if 
equity  acts  at  all,  it  must,  as  C/ianceUar  Kent  says,  in  6  •/.  C, 
232,  ^^act  ex  vigore,  and  carry  the  contract  into  execution  with 
unmitigated  severity." 

The  contract,  in  this  case,  though  varjring,  of  course,  in 
terms,  and,  in  some  respects,  perhaps  in  substance,  from  the 
contract  in  the  case  of  Oeiger  vs.  CrreeUy  decided  by  the  Court 
of  Appeals;  yet,  in  other  and  in  some  very  essential  particulars, 
it  very  much  resembles  that  case.  In  that  case,  the  contract 
gave  the  complainant  the  privilege  of  digging  and  removing 
ore  from  the  farm  of  the  defendant,  at  twenty-five  cents  per 
ton  for  the  privilege  of  the  ground;  leave  also  to  build  a  house 
on  said  land,  the  workmanship  to  cost  $100,  the  material  to 
be  got  on  the  land  of  defendant,  at  the  expense  of  the  plaintiff. 

This  contract,  the  Court  of  Appeals  say,  is  unequal  in  its 
stipulations,  binding  one  party  and  not  the  other,  and  conse- 
quently unreasonable,  and  unfit  to  be  carried  into  specific  exe- 
cution. 

It  seems  to  the  chancellor,  that  so  far  as  regards  the  chief 
inducement  to  the  contract,  on  the  part  of  the  defendant  in 
this  case,  to  wit,  the  working  and  making  the  deposites  of 
mineral  profitable  to  him,  it  is  precisely  like  the  ccMitract  in 
Qeiger  and  Greetiy  because  here,  as  in  that  case,  the  power 
to  work  the  minemls  is  a  privilege  to  Petherick,  which  he  may 
or  may  not  exercise,  in  his  discretion;  and,  consequently,  this 
contract,  like  that,  is  binding  on  one  party,  and  not  the  other, 
and  unfit,  for  that  reason,  to  be  executed. 

This  bill,  however,  was  not  filed  by  Petherick,  but  by  his 
assignee;  a  party  with  whom  the  defendant  made  no  contract 
at  all,  one  who  has  entered  into  no  stipulations  with  him,  of 
any  description,  and  who,  although  he  has  purchased  the 
interest  of  Petherick  in  the  agreement,  has  entered  into  no  en- 
gagement to  perform  such  stipulations,  as  the  contract  may  be 
supposed  to  have  imposed  upon  Petherick. 
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The  chaDcellor  thinks  it  would  be  difficult  to  maintain, 
successfully,  that  upon  a  bill  filed  by  the  defendant  against 
this  plaintiff,  the  latter  could  be  compelled  to  perform  those 
acts,  which  it  was  clearly  the  intention  of  the  defendant  to 
secure,  when  he  made  this  contract;  and,  if  so,  the  want  of 
the  element  of  mutuality,  as  between  these  parties,  is  supposed 
to  be  fatal  to  the  right  of  the  present  plaintiff  to  a  decree  for  a 
specific  performance. 

It  beii^  the  opinion  of  the  court,  for  the  reasons  stated,  that 
the  plaintiff  is  not  entitled  to  relief,  and  that  the  bill  must  be 
dismissed,  it  is  not  tliougfat  necessaiy  'Or  proper  to  examine  the 
other  questions  raised  in  the  argument,  and  by  the  pleadings, 
and  therefore  no  opinion  is  expressed  upon  them.  It  may, 
however,  not  be  improper  to  say,  that  there  does  not,  in  the 
confusion  and  discrepancies,  which  have  been  pointed  out  and 
commented  upon  in  the  statement  of  the  chancellor,  appear  to 
be  any  ground  for  attributing  unfair  or  dishonorable  motives  to 
the  plaintiff. 

The  explanation  which  has  been  given  in  regard  to  these 
discrepancies,  seems  to  me  entirely  to  relieve  the  complainant 
from  any  such  imputation. 

Whilst,  however,  the  court  abstains  from  expressing  an  opin- 
ion with  regard  to  the  effect  upon  this  case,  which  the  circum- 
stance of  Pethefick*s  being  an  alien  may  be  supposed  to 
have^  or  upon  the  question  of  his  alleged  laches  or  abandon- 
ment of  the  contract,  as  evidenced  by  the  correspondence,  it  is 
deemed  not  out  of  place  to  remark,  that  the  uncertainty  of  the 
provisions  of  the  instrument  which  is  sought  to  be  enforced, 
would  present  a  serious  objection,  if  the  other  difficulties  were 
removed.  If  this  contract  is  to  be  enforced  as  against  the  de- 
fendant, the  plaintiff  should  surely  be  required  to  perform  the 
agreement  on  his  part;  but  what  can  he  be  required  to  do, 
and  when  no  time  is  fixed  for  working  the  mines;  that  this  is 
referred  to  his  own  discretion,  and  cannot  be  commenced  until 
after  the  determination  of  the  life  estate  of  the  mother  of  the 
defendant,  she  being  still  living.  Upon  the  whole,  the  chan- 
cellor thinks,  the  want  of  the  mutuality,  the  uncertainty,  and 
the  difficulty  of  enforcing  this  agreement  consistingly  with 
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those  principles  of  equity,  by  which  the  court  must  be  gov- 
erned in  the  escertion  of  its  powers,  forbid  the  relief  asked  for 
by  this  bill,  and  that  it  must,  consequently,  be  dismissed. 
The  complainant  in  chancery  appealed  to  this  court. 

The  cause  was  argued  before  Spence,  Martin,  and 
Frick,  3. 

By  J.  H.  B.  Latrobe  and  Reverdy  Johnson  for  the 
appellant. 

On  the  24th  June  1846,  the  appellant  filed  a  bill  in 
Baltimore  county  court,  sitting  in  equity — subsequently  re- 
moved to  chancery — for  the  specific  performance  of  an  agree- 
ment,  between  the  appellee  and  one  Thomas  Petkerick, 
under  whom  the  appellant  claims.  The  bill  sets  out  the 
terms  of  the  agreement. 

There  was  no  oral  testimony  taken  under  the  commission 
issued  in  the  cause,  which  is  therefore  to  be  determined  upon 
the  bill  and  answer,  the  two  agreements,  the  receipts,  the 
assignment  to  Tj/soriy  and  the  correspondence. 

The  answer  sets  up  as  a  defence,  certain  conversations  be- 
tween Petherick  and  himself,  before  the  execution  of  the 
contract,  but  the  conclusive  reply  to  so  much  of  the  above  as 
relates  to  Petherick^s  promises,  antecedent  to  the  agreement, 
is  the  agreement  itself;  to  which,  all  that  took  place  between 
the  parties  beforehand,  was  mere  inducement;  and  beyond 
which  we  are  not  permitted  to  look,  to  ascertain  their  mean- 
ing. 

The  remaining  grounds,  on  which  the  claim  for  a  specific 
performance  is  resisted,  are  but  two  : 

IfiT.  That  Petherickj  as  an  alien  foreigner,  ^^was  not 
competent,  at  law,  to  receive  a  deed  for  the  lands  or  for  the 
mines;"  or  ^Ho  pass  or  transfer  any  right  to  the  complainant." 

2nd.  That,  even  if  this  ground  was  not  tenable,  Peihericky 
before  the  transfer  to  the  appellant,  '^actually  surrendered, 
abandoned,  and  gave  up,  all  his  supposed  rights  acquired  un- 
der the  said  agreement;"  and  the  appellee  '^had  released"  him 
<<from  all  claims  and  demands"  under  it.  It  is  true,  thai 
fraud  is  charged  upon  the  appellant,  but  this  is  not  proved. 
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The  first  of  these  grounds  involves  a  question  of  law^  in 
regard  to  the  extent  of  an  alien's  power,  in  the  acquisition  and 
transfer  of  land,  or  interests  in  land  : — the  second  a  question 
of  fact,  as  to  the  surrender  of  the  rights  acquired  under  the 
agreement. 

JFirsty  then,  as  to  the  effect  of  alienage. 

There  can  be  no  force  in  this  objection;  because,  ^^That  an 
alien  can  take  by  deed,  and  can  hold  till  office  found,  must 
now  be  regarded  as  a  positive  rule  of  law,  so  well  established, 
that  the  reason  of  the  rule  is  little  more  than  a  subject  for  the 
antiquary."  Oovemeur^s  Heirs  vs.  Robertsotiy  11  WhecUon, 
366.  Creigh  vs.  Radford^  3d  WheatoUy  599.  Orr  vs.  Hodg- 
son, 4  WAeatoHy  460.  Bacan^s  Mr.  Aliens  C.  Buchanan 
vs.  Deshon,  1  H.  ^  G.,  289. 

Secandy  as  to  the  abandonment. 

The  evidence  of  this  is  presumed  to  be  found  in  the  corres- 
pondence; and  in  the  fact,  not  denied,  that  the  mine  was  not 
worked  by  Petherick  or  the  appellant  from  the  time  that  the 
exploration  was  completed,  and  the  appellee  paid  for  making 
it,  up  to  the  filing  of  the  bill. 

The  correspondence  consists  of  many  letters.  There  are 
two  filed  by  the  appellant,  and  eleven  by  the  appellee. 

Bearing  in  mind,  that  we  are  examining  them,  with  a  view 
to  see  how  far  the  charge  of  abandonment  is  sustained,  we 
turn  to  a  few  of  them;  ain]  pursuing  the  order  of  time,  we  go 
fiiBt  to  those  filed  by  the  appellee. 

Appellee's  exhibit  6,  p.  17,  15th  August  1844.  Petherick 
writes  to  Watts )  (appellee,)  and,  after  some  remarks  about  the 
accounts  of  the  latter,  for  the  cost  of  the  exploration,  says,  that 
he  < intends  to  associate  others  with  him  (P.)  in  the  prosecu- 
tion of  the  mine." — ^And  further,  '^Iwill  trouble  you  to  see 
Mr.  David  Stewart y  and  shew  him  your  title,  that  he  may 
prepare  a  deed  in  conformiiy  with  an  (our)  agreement y  for 
the  mine.^^  And  again,  '^I  shall  send  regular  miners  to  sink 
deeper  the  pit." 

This  letter  is  important,  introduced,  as  it  now  is,  by  the 
appellee,  because  it  shews  a  well  understood  purpose  between 
the  parties  to  consummate  the  agreement  by  a  formal  deed  ;— ^ 
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just  such  a  deed  as  is  now  claimed  at  the  hands  of  the  appellee; 
a  deed  to  be  prepared  by  the  counsel  of  P.  The  letter  con- 
tains^ also;  at  W^s  request,  a  table  of  the  seignorages  paid  in 
Comtoall;  shewing  thai  the  rent  for  the  future  working  of  the 
mine,  was  looked  to  by  W.  and  P.  both. 

Appellee's  exhibit  6,  p.  18, 22nd  August  1844,  Petherick  to 
Waiis.  In  this  letter  Petherick  agrees  to  give  Watts  $60  for 
the  work  of  the  exploration,  or  $20  in  addition  to  the  $40 
already  paid.  He  directs  him  to  call  on  Mr.  Stewart  for  the 
money,  and  says,  ^^Don't  forget  to  give  Mr,  Stewart  the 
necessary  papers  to  make  out  the  deedj  as  I  wish  to  have 
matters  put  in  proper  tnsiin  for  proceeding  with  the  further 
trial." 

Appellee's  exhibit  7,  p.  18th  September  26th^  1844,  Peth- 
erick  to  Watts,  Petherick  says  in  this  letter  :  ^^The  matter 
now  rests,  not  from  any  neglect  of  mine,  but  to  have  the  deed 
completed,  which  I  expected  could  have  been  done  before  this, 
and  I  shall  write  to  Mr,  Stewart  by  this  post  uiging  him  to 
expedite  it.  Notwithstanding  my  wish  and  intention  to  proceed 
with  the  works,  still,  as  the  matter  now  stands,  if  you  are 
desirous  to  engage  wilh  the  parties  whom  you  mentioned*,  as 
being  waiting  to  embark  in  the  undertaking  immediately,  I 
shall  not  object  to  admit  them,  and  to  retire;  provided  they 
will  immediatdy  reimburse  me  my  actual  outlay,  including 
my  traveling  expenses,  and  Mr,  Stewards  bill ;  but  not  charg- 
ing anything  for  my  time  and  attention  to  the  business.  If 
you  widi  to  avail  yourself  of  this,  please  to  inform  me  prompt- 
ly, for  my  government  in  the  matter,  otherwise  I  8haU>  on 
havii^  the  deeds,  associate  friends  with  me  in  the  business; 
which  I  believe  will  prove  a  remunerative  one.  Requeetiog 
an  early  communication  from  you,"  &c. 

Up* to  tbiff  time  there  was  no  abandonment,  clearly;  for  we 
find  P,  offering  to  sell  out  to  W,  on  terms,  which  W,  never 
accepted. 

Appellee's  exhibit.  No.  8,  23rd  January,  1846,  P,  to  W, 
In  this  letter  P.  again  puts  the  delay  on  the  failure  to  have 
the  deed  prepared;  speaks  of  an  arrangement  he  had  made 
with  a  Cornish  miner,  to  take  an  interest  at  Bare  EBUsy  in  the 
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beginning  of  December;  says  he  has  done  all  that  could  be  ex- 
pected of  him  under  the  circumstances^  and  adds:  ^'If  how- 
ever, you  think  this  delay  important,  and  have  desirable  parties 
to  go  into  the  business,  I  shall  have  no  objection  thereto,  on 
the  tetms  mentioned  in  my  letter  of  the  26th  September  last, 
if  you  prefer  it,  (xnd  will  give  vie  reasonable  notice  for  tny 
government.^  ^ 

Appellee's  exhibit  24th  Pebmary  1845.— P.  to  W..  This 
letter  is  in  answer  to  one  from  TT.,  dated  20th  February 
1844,  in  which  W.  says,  ''  I  find  you  continue  in  the  same 
mind  to  coYne  on  to  work  my  copper  mine.''  And  then  soli- 
cits a  loan  of  money  to  pay  off  a  debt  due  on  the  place.  P. 
replies,  ^Hhat  it  will  not  be  convenient  for  him,  at  present,  to 
make  any  advance  beyond  what  will  be  required  in  connection 
with  the  party,"  referred  to  the  letter  of  the  23d  January,  who 
has  not  yet  returned  to  the  country.  In  a  postscripty  P.  again 
says,  ^^if  it  will  be  of  any  assistance  to  you,  in  raising  the 
money,  1  shall  be  disposed  to  transfer  my  interest  in  the 
property,  on  the  terms  mentioned  in  the  letter  of  the  26th 
September." 

The  next  letter  in  the  record  is,  filed  by  appellant,  from 
W.  to  P.,  9th  May  1844,  in  which  W.  asks  whether  P. 
'^intends  to  come  on  and  work  the  mine  or  not,  and  at  what 
time.  If  you  have  declined,"  he  says,  "please  inform  me  by 
return  mail." 

At  this  time  there  had  been  no  abandonment,  clearly,  in  the 
estimation  of  TF.,  nor  does  he  produce  any  letter  from  P. 
announcing  the  fact  that  he  had  abandoned  the  agreement. 

The  next  letter  of  P'*,  filed  by  the  appellee,  is  the  let- 
ter of  6th  October  1845,  in  which,  after  accounting  for  his 
delay  in  replying,  P.  says :  "  I  have  been  in  communi- 
cation with  a  gentleman  residing  at  Baltimore^  who  is  dis- 
posed to  enter  into  the  concern  in  your  property  at  Bare 
ERUsy  tender  my  agreement  vnth  you^  which  I  think  better  for 
all  parties,  than  for  me  to  wait  for  the  assistance  of  the  person 
in  Connecticut 'j^  referred  to  in  the  letter,  &c. 

We  have  thus  gone  through  the  correspondence,  with  refer- 
ence to  the  allegation  of  the  answer,  that  P.  had  abandoned 
18        V.7 
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the  agreement,  and  that  W,  had  rekased  him  from  ita  obliga- 
tions  ; — and  instead  of  the  allegation  being  sustained,  we  find 
it  utterly  contradicted.  At  the  date  of  Watts^  last  letter  of 
May  1845,  we  find  him  recognizing  the  existence  of  the  agree- 
ment; and  there  is  no  pretence,  that  after  the  letter  of  October 
6th,  in  which  Petherick  speaks  of  a  gentleman  in  Baltimore 
disposed  to  enter  into  the  concern,  wider  t/ie  agreement-^^L 
letter  which  is  produced  by  Waits  himself,  and  which  shows 
that  Petherick  still  held  on  to  the  agreement, — there  is  no  pre- 
tence, that,  after  diis  letter.  Watts  ever  denied  the  right  of 
Pethericky  until  long  after  the  latter  had  transferred  his  rights 
to  the  appellee ,r  the  gentleman  in  SaUinwrej  referred  to. 

We  may  safely  say,  then,  that  so  far  as  the  defence  rests  on 
ibe  fact  of  abandonment,  it  must  fall  to  the  ground.  There 
certainly  was  no  actual  abandonment,  such  as  is  alleged  in  the 
answer,  and  no  ^^release"  of  the  ^claims  and  demands" 
which  WattSy  in  the  answer,  says  that  he  released;  and  the 
admission  of  the  existence  of  which^  is  an  admission  on  his 
part,  of  the  mutuality  of  the  contract. 

But  it  may  be  said,  that  the  time  which  elapsed  between  the 
completion  of  the  explorations  and  the  filing  of  the  bill,  without 
anything  being  done  in  the  way  of  working  the  mine,  affords 
ground  on  which  an  abandonment  may  be  inferred. 

In  the  first  place,  the  inference  cannot  prevail  against  the 
acts  of  the  parties;  and  the  correspondence  shows,  that,  up  to 
May  1845,  Watts  did  not  consider  the  contract  abandoned; 
and  that  in  October  1845,  when  Petherick  spoke  of  selling  to 
a  gentleman  in  Baltimore y  he,  P.,  believed  it  to  be  in  full 
force. 

But  the  rule,  with  regard  to  time,  as  of  the  essence  of  con« 
tracts,  is  a  very  plain  one.  It  is  stated  briefly,  in  Pratt y  et 
al.y  vs.  Lawy  et  a/.,  9  Cranchy  456,  494,  that  time  is  made 
material  to  the  specific  performance  of  a  contract,  whenever, 
from  the  change  of  circumstances,  a  specific  performance,- such 
as  would  answer  the  ends  of  justice  between  the  parties,  has 
become  impossible.  Brashear  vs.  GratZy  etal.y  6  Wheatony 
528.     Garnett  vs.  Macouy  2  Brockenbroughy  245. 
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Even  this^  however^  is  in  cases  where  time  is  limited  by  the 
terras  of  the  agreement.  But  in  this  case  there  is  no  time 
limited;  by  the  agreement,  for  the  commencement  of  the 
tporkingi  ^  ^^  ^^^^  seen.  The  time  to  begin  exploration  is 
fixed,  and  that  is  all. 

But  what  are  the  facts,  as  chaiged  in  the  bill,  and  admitted 
by  the  answer,  and  which  address  themselves  to  a  court  of 
equity  ?  Why,  that  at  the  time  the  agreement  was  made,  and 
at  the  time  the  bill  for  specific  performance  was  filed,  Waits 
had  no  interest  which  could  be  prejudiced  by  the  failure,  on  the 
part  of  P.,  to  work  the  mine  forthwith.  Watts  was  the  owner 
of  the  farm,  in  reversion  after  the  death  of  his  mother,  the 
tennantfoT  lifcy  who  was  then  living.  The  agreement  which 
he  made  with  P.,  bound  him,  TF.,  only.  It  had  no  eflfect 
upon  her  interests.  True,  Watts  says  in  his  answer,  that  he 
had  an  understanding  with  her;  but  this  is  not  responsive  to 
the  bill,  and  there  is  no  proof  of  it;  and,  at  all  events,  P.  was 
without  notice  of  it,  so  that,  so  far  as  P.  was  concerned,  W. 
was  agreeing  to  give  to  him  a  present  interest  in  that  which 
did  not  belong  to  him,  an  estate  in  the  fee,  while  he  was  enti- 
tled to  the  reversion  only. 

It  certainly  does  not  rest  with  W.y  then,  to  complain  of  the 
failure  of  P.  to  work  the  mine,  during  the  mother's  lifetime. 
As  we  have  seen  by  the  correspondence,  P.  ogain  and  again 
asked  for  a  deed,  in  conformity  with  the  agreement,  and 
as  a  preliminary  to  going  to  work;  a  reasonable  demand, 
which  TF.  admits,  in  point  of  fact,  by  his  answer,  his  obliga- 
tion to  grant,  but  for  the  alienage  of  P.,  and  the  alleged  aban- 
donment of  the  agreement: — these  being  the  only  grounds  on 
which  he  resists  the  claim  for  specific  performance. 

If,  then,  he  had  no  other  title  to  convey  to  P.  but  a  rever- 
sionary one,  how  can  he,  in  a  court  of  equity,  complain  of  P^s 
not  working  the  mine  during  the  life  of  the  tenant  for  life,  from 
whom  he  had  no  authority  to  work  it;  and  when  the  failure  to 
work  it  caused  no  injury  to  W. 

All  the  cases  where  specific  performance  is  resisted,  on  the 
ground  of  abandonment  of  the  agreement,  rest  on  the  injury 
which  is  done  to  the  party,  against  whom  the  bill  is  filed,  by 
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the  neglect  of  the  complainant.    But,  in  this  case,  the  party 
resisting  was  in  no  condition  to  be  injured. 

It  may  not  be  necessary ,  but  reference  is  made  to  2  Sugden, 
28,  for  the  law,  and  the  cases  illustrating  it,  in  regard  to  the 
right  of  a  purchaser  to  insist  on  such  title  as  the  vendor  may  be 
able  to  give,  although  less  than  that  stipulated  for;  and  although 
no  injury  would  be  suslained  by  the  purchaser  in  case  the 
agreement  were  not  executed.  The  law  on  this  point  was  not 
denied  in  the  argument  below:  see,  also,  2  Story  Eq.y  see. 
779,  d&c,  on  the  same  point,  and  cases  there  cited. 

The  fact,  that  the  bill  is  filed  by  the  assignee  of  P.,  with 
whom  W.  has  made  no  agreement,  is  suggested  by  the  chan- 
cellor in  his  decision;  but  it  is  not  at^ued  or  dwelt  upon.  But 
the  agreement  is  one  which  expressly  includes  the  assigns  of 
P.;  and  whatever  weight  the  suggestion,  under  other  circum- 
stances, might  be  entitled  to,  it  certainly  cannot  prevail  against 
the  assignee,  who,  by  seeking  to  enforce  performance  of  the 
agreement,  recognizes  the  obligations  of  P,  as  binding  on  him, 
and  admits  that  their  existence  is  a  necessary  preliminary  to 
the  enforcement  of  the  rights  which  he  claims,  as  against  the 
appellee.  Specific  performance  will  be  decreed  at  the  instance 
of  a  party  entitled  to  the  benefit  of  an  agreement,  though  not  a 
party  to  it.  Hook  vs.  KinneoTy  3  Swanstoriy  418.  Where  a 
contract  is  signed  by  one  party  only,  the  other,  by  filing  a  bill 
for  specific  performance,  makes  it  binding  on  himself.  Martin 
vs.  Mitchell,  2  Jac.  and  Wal.,  427. 

At  the  aigument  before  the  chancellor,  the  counsel  for  the 
appellee  cited  and  relied  upon,  in  addition  to  the  defences  of  the 
answer,  the  case  of  Geiger  and  Oreen,  then  recently  decided 
in  this  court;  and  the  chancellor  waiving,  in  his  decision,  the 
points  of  alienage  and  actual  abandonment,  decided  that  the 
present  case  was  governed  by  the  case  of  Geiger  and  Greeny 
and  dismissed  the  bill,  because  of  the  uncertainty  and  want  of 
mutuality  in  the  agreement.  It  becomes  necessaiy,  therefore, 
to  look  at  the  case  in  the  light  in  which  it  has  been  considered 
by  the  chancellor,  and  test  it  by  the  law,  as  laid  down  by  this 
court  in  Geiger  vs.  Green. 

The  principle  settled  in  Geiger  vs.  Green,  is,  that  ^'unless 
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there  is  to  be  found  in  the  contract  the  essential  ingredient  of 
mutuality,  a  court  of  equity  will  not  compel  its  specific  execu- 
tion,"— and  the  contract,  in  that  case,  not  containing  this  in- 
gredient, the  bill  was  dismissed. 

Now,  is  (he  contract  between  P,  and  W.,  the  same  in  this 
respect,  with  the  contract  in  Geiger  vs.  Green  9 — Because  if 
it  is,  there  is  an  end  of  our  case.  Upon  establishing  a  differ- 
eDce,  upon  shewing  that  our  contract  has  the  mutuality  which 
the  other  wants,  must  our  success  depend. 

The  contract  in  Geiger  vs.  Green,  is  in  the  following 
words :  "  I  hereby  grant  to  Richard  Green  the  privilege  of 
digging  and  mining  the  ore  on  that  part  of  my  place  joining 
Welderson  and  Price^s,  at  twenty-five  cents  per  ton,  for  the 
privilege  of  ground,  leave  also  to  build  a  house  on  said  land, 
the  workmanship  to  cost  one  hundred  dollars:  the  materials  to 
be  got  on  my  land  at  said  Greenes  expense.'* 

This  was  clearly  nothing  but  a  license,  revocable  at  the 
pleasure  of  the  grantor.  It  was  a  privilege  to  dig  ore  at  a 
given  rate  per  ton.  There  was  no  obligation  on  the  part  of 
Gfreen  to  begin  to  dig;  or,  having  begun,  to  continue.  If  he 
dug,  he  became  liable  to  pay  the  rate  agreed  on,  and  this  was 
the  extent  of  his  liability;  and  so  this  court  decided.  No  time 
was  fixed,  during  which  the  privilege  should  continue;  and 
while  di^ng,  therefore,  he  was  clearly  a  tenant  at  will. 

The  contract  between  Petherick  and  Watts ,  is  a  very  differ- 
ent one.  Its  recital  declares  the  desire  of  Watts  to  have  his  mines 
explored  and  worked,  and  the  willingness  of  P.  to  undertake 
to  explore  and  work  them ; — not  merely  to  explore,  observe,  but 
to  explore  and  work; — wherefore,  that  is,  in  consequence  of 
P*s  willingness  to  explore  and  work,  W.  agrees  to  give  "to  P. , 
his  heirs  and  assigns,  full  power  to  make  such  exploration  and 
works  on  the  said  farm,  as  P.  may  think  necessary  for  such 
purposesJ*^  For  what  purposes?  Why,  for  the  purposes 
which  Watts  was  desirous  to  effect,  and  which  Petherick  wajs 
wilUng  to  undertake,  to  wit,  the  purposes  of  exploring  and 
taorking.  Can  it  be  questioned,  then,  for  a  moment,  on  a 
careful  reading  of  this  contract,  that  the  consideration  for  it  was 
JP^s  willingness  to  undertake  to  work,  as  well  as  to  explore? 
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and  as  P.  was  a  party  to  it,  and  signed  it  along  with  W.^  can 
there  be  a  doubt  that  he  was  bound  to  work  the  mines,  as  well 
as  to  explore  them  ?  and  if  he  was  bound  to  uork  the  mines, 
was  not  the  obligation  one  which  the  courts  would  enforce 
against  him  ?  and  if  so,  has  not  this  contract  the  ingredient  of 
mutuality,  which  the  contract  in  Geiger  vs.  GreeUy  is  deficieot 
in?  The/orm  of  the  instrument  by  which  the  undertaking 
to  explore  and  work  was  made  obligatoiy,  is  wholly  unimpor- 
tant.    2  Story  Eq.,  761. 

In  the  decision  of  the  chancellor  in  the  present  case,  he 
says:  ^^ Although  it  was  the  manifest  design  and  object  of  the 
defendant  to  have  the  minerals  upon  his  farm  worked,  as  well 
as  explored,  and  although,  for  a  small  pecuniary  consideration 
he  gave  Petherick  full  power  to  make  such  explorations  and 
works,  the  only  stipulation,  on  the  part  of  Pethericky  is,  by  a 
certain  period,  to  commence  operations  for  ascertaining,  by 
explorations,  the  mineral  prospects  on  the  said  farm.  The 
engagement,  therefore,  on  the  part  of  Peihericky  was  limited 
to  the  explorations,  and  he  was  not  bound,  according  to  my 
interpretation  of  the  contract,  to  work  the  mines." 

But  can  this  interpretation  be  the  true  one?  Upon  its  truth 
rests  the  whole  of  the  chancellor's  aigument.  The  chancellor 
says,  himself,  most  correctly,  ^Uhat  the  manifest  design  and 
object  of  Watts  was  to  have  the  minerals  upon  his  farm 
worked  as  well  as  explored."  Certainly;  and  does  not  the 
contract  recite,  as  the  inducement  to  its  being  entered  into, 
the  willingness  of  Petherick  to  v>ork  as  well  as  to  explore. 
How,  then,  can  it  be  said,  that,  having  been  assented  to  by  P. 
signed  by  him,  and  the  execution  of  it  commenced  by  him, 
the  contract  does  not  bind  him  to  work  as  well  as  to  expl(»re 
the  mines.  The  chancellor  says  that  it  does  not,  because 
^^the  only  stipulation  is,  by  a  certain  period  to  commeace 
operations  for  ascertaining  by  explorations,  the  mineral  proft- 
pects,"  &rC.  But  does  the  absence  of  any  stipulation  as  to 
the  time,  at  which  the  working  s/iall  begin,  prove,  that  the 
agreement  contains  no  obligcUion  in  regard  to  working  ?  Unless 
it  does,  the  chancellor's  argument,  it  is  most  respectfully 
suggested,  fails.     We  are  sure  i(  cannot  have  been  intended 
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by  him  to  say,  that,  unless  a  time  for  beginning  mining 
operations  is  fixed,  no  contract  for  mining  privileges  can  be 
made  which  a  court  of  equity  will  enforce.    As  we  have 
already  seeu;  a  contract  expressly  stipulating  for  time  may  be 
made,  and  yet  the  time  may  not  be  of  the  essence  of  the  con- 
tract; and,  therefore,  had  the  time  for  commencing  the  work- 
ings as  wen  as  a  time  for  commencing  the  exploration  of  the 
inines;  been  fixed,  the  courts  might  have  held  that  it  was 
immaterial  in  a  given  case.     Suppose,  for  instance,  that  acci- 
dent, without  injury  to  TF.,  had  prevented  P.  from  commen- 
cing explorations  till  the  11th  of  July  1844,  instead  of  upon 
the  lOlh  July,  the  court  would  not  have  vacated  the  contract 
had  it  been  otherwise  good,  on  that  ground.     If  tlien,  the 
fixing  of  a  day  for  the  beginning  of  the  working,  would   not, 
necessarily,  have  caused  the  annulment  of  the  contract  had 
that  day  not  been  observed,  so  the  failure  to  fix  a  day  would 
not  make  the  contract  invalid ;  and  if  so,  the  argument  that 
Petherick  is  not  bound  to  V)ork  the  mines,  because  no  day  i& 
named  by  which  he  shall  begin  the  working  of  them,  must 
ihll  to  the  ground;  and  we  are  left  to  consider  the  contract  as 
one  binding  P.  to  work,  as  well  as  to  explore,  the  mines: — 
naming  a  day  by  which  tlie  exploration  must  commence,  but 
leaving  the  time  for  commencing  the  working,  after  the  explo- 
mtiens  shall  have  ascertained  the  presence  of  copper,  to  be 
determined  by  circumstances,  according  to  the  recognized  obli- 
gations of  the  contract. 

In  another  part  of  his  decision,  the  chancellor  quotes  the 
part  of  the  contract  already  referred  to,  giving  to  P.  the  right 
to  make  sueh  exploration  and  works  as  he  may  think  necessary 
for  sQch  purposes,  (referring,  as  we  have  seen,- to  the  purposes 
of  exploration  and  ivorking)—"^^  though  it  was  to  be  inferred 
from  this^  that  Petherick  might  work  or  not,  as  he  deemed 
proper— a  feature  of  the  contract,  in  this  view  of  it,  which 
vrould  deprive  the  contract,  in  the  chancellor's  estimation,  of 
its  mutuality. 

But  if  we  are  right  in  our  position,  that  the  execution  by 
Petherick  of  the  contract,  the  inducement  to  which  was  the 
tocrking  as  well  as  the  exploration  of  the  mines,  imposed  on 
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him  an  obligalioni  to  workf  as  well  as  to  er3q)lore-^hen  this 
obligation  is  one  which  equity  would  certainly  enforce — ^requir- 
ing from  Petherick  aH  reasonable  diligence;  preventing  him 
from  playing  the  dog  in  the  manger;  and  vacating  the  contract, 
if^  violating  its  spirit^  he  relied  upon  its  terms  to  uphold  him  in 
doing  fFioE//^  an  injury: — or  the  courts  of  law  would  give  to 
Watts  damages^  if  he  chose  to  resort  to  them^  instead  of  seek- 
ing equity  for  redress. 

But  there  are  yet  other  points  of  difference  between  the 
contract  in  this  case  and  the  license  in  the  case  of  Oeiger  v^. 
Green. — While  the  agreement  with  Green  was  without  other 
consideration  than  the  prospective  payment  for  the  ore,  as  raised , 
the  agpeemetit  between  Waits  and  Petherick  required  that  the 
latter  should  make^  at  his  own  expense^  and  for  Watts^  benefit, 
those  explorations  which  were  to  determine  the  mineral  pros- 
pects of  the  farm;  for,  although  the  agreement  recited  the  fact, 
that  there  was  copper  and  other  minerals  on  the  farm,- yet  the 
ascertainment  of  their  position,  and  the  mode  of  getting  at 
them,  was  evidently  of  great  consequence  to  the  owner  of  the 
land.  It  so  happened,  that  these  explorations  cost  but  $60  or 
$70;  but,  whatever  they  might  have  cost,  the  rights  of  P. 
depended  upon  his  making  them  at  his  own  expense; — that 
they  were  sufficiendy  made  for  the  purpose  intended,  is  not 
denied;  that  it  cost  but  little  to  make  them,  was  fortunate  for 
P.,  but  having  made  them  by  the  time  stipulated,  the  rights 
which  the  making  of  them  gave  to  him  became  vested,  and  a 
contract,  involving  mutual  obligations,  was  the  immediate 
result. 

The  chancellor,  id  his  decision,  cites  the  case  in  1^  Schoale 
and  Lefroyy  18;  but  he  omits  a  part  of  the  opinion  of  Lord 
Redesdale;  which  appears  to  us  to  have  an  important  bearing 
on  this  case.  There  is  the  same  omission  in  the  quotation, 
from  the  same  opinion>  which  is  given  in  the  case  of  Geiger 
vs.  Chreen.  Lard  Redesdale  says,  '^I  have  no  conce|>tion 
that  a  court  of  equity  ought  to  decree  a  specific  performance, 
in  a  case  where  nothing  has  been  done  in  pursuance  of  an 
agreement^  except  where  both  parties  had,  by  the  agreement, 
a  right  to  compel  a  specific  performance,"  &^.    The  omis- 
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sion  consists  in  leaving  out  the  sentence/  '<in  a  case  where 
nolhiog  has  been  done  in  pursuance  of  an  agreement/'  and 
results  from  the  dhaucellor's  having  taken  the  quotation^  prob- 
ably, from  the  decision  in  Geiger  and  Oreen,  and  not  from 
the  reports.  Now,  in  Geiger  and  Green,  the  words  were 
doubtle^  omitted,  because,  in  fact,  unimportant;  for  there, 
nothing  had  beea  done,  or  was  to  be  done,  in  pursuance  of  the 
agreement,  in  order  to  give  it  a  binding  character:  the  agree- 
ment there,  was,  as  we  have  seen,  nothing  more  than  a  naked 
and  revocable  hcense.  But,  in  the  present  case,  the  contract 
was,  by  its  terms,  made  to  depend  on  something  that  was  to  he 
done  by  P.,  which  having  been  done,  the  case  in  Schoale  and 
Lefroy  not  only  loses  its  force  as  an  adverse  one,  but  becomes 
an  authority  on  the  other  side,  on  the  point  that  we  are  now 
considering,  to  wit,  that  the  execution  of  the  contract,  as  far 
as  required  by  its  terms,  by  Petherick,  gave  him  rights  under 
it,  which  a  court  of  equity  will  enforce  by  a  decree  for  specific 
performance  3  and  thus  distinguishing  this  case,  in  this  partic- 
ular also,  from  the  case  of  Geiger  vs.  Green. 

Again. — The  agreement  in  the  case  of  Geiger  vs.  Green, 
was  perfected  by  the  execution  of  the  written  instrument, 
which  is  set  forth  in  the  court's  opinion.  It  looked  forward  to 
no  further  act  of  the  parties  for  its  perfection;  and  its  effect  was 
to  prevent  Green  from  being  considered  a  trespasser,  and  to 
settle  the  rate  to  be  paid  for  the  ore  dug  by  him.  But  in  the 
case  now  before  the  court.  Watts,  ^^for  himself,  his  heirs  and 
assigns,  in  consideration,  &c.,  agrees  to  give  to  Petherick,  his 
heirs  and  assigns,  full  power,"  <fcc.  The  terms  employed 
look  (o  a  further  act.  The  object  to  be  accomplished,  a  con- 
veyance of  a  mining  privilege  in  perpetuity,  binding  upon 
WcUts,  his  heirs  and  assigns,  could  only  be  accomplished  by 
a  deed  acknowledged  and  recorded  according  to  law.  The 
agreement  was  executory  in  its  character.  P.  was  to  make 
certain  explorations  by  a  given  day; — having  made  these,  Watts 
was  to  convey  to  him,  his  heirs  and  assigns,  the  right  to  mine. 
When  the  explorations  were  made,  the  contract  became  exe- 
cuted, and  Petherick^s  right  to  the  conveyance  perfect.  The 
contract  was  not  for  the  right  to  explore,  but  the  right  to  mine: 
19        v.7 
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which  was  to  be  given  whea  the  explorations  were  made,  at 
Peifierick^s  expense,  by  a  given  time.  That  such  was  the  inten- 
tion and  understanding  of  the  parties,  is  proved  by  the  correspon- 
dence, where  we  find  that  operations  are  postponed  on  account 
of  the  non-execution  of  such  a  deed: — the  failure  to  execute 
which  is  attributed,  not  to  any  objection  on  the  part  of  Watts, 
but  to  the  absence  and  engagements  of  counsel.  None  of  the 
objections  taken  by  the  chancellor,  were  raised  by  Watts, 
when  such  a  deed  was  asked  for.  Even  when  litigation  com- 
menced, the  refusal  was  not  put  on  such  objections,  by  the 
answer  which  Watts  filed  under  oath.  They  were  afterwards 
suggested  by  the  decision  in  the  case  of  Qeiger  vs^  Green,  in 
which  there  was  no  agreement  to  give  a  deed.  They  are 
objections  which  amount,  in  fact,  to  a  suggestion,  that  the  con- 
sideration is  inadequate: — ^not  a  suggestion- made  by  the  party 
to  whom  the  consideration  enures,  when  called  upon  by  the 
proceeding  in  chancery  to  perform  his  agreement,  but  by  coun- 
sel, in  the  argument  of  the  cause. 

We  proceed  now  to  enquire,  whether,  independent  of  that 
case,  the  present  bill  for  specific  performance  should  be  sus- 
tained. 

In  the  language  of  OhanceUor  Kent,  adopted  by  this  court 
in  Gcigervs.  Chreen,  and  dwelt  on  by  the  chancellor,  '^unless 
the  court  is  satisfied  that  the  contract  is  fair  and  just,  and  equal 
in  all  its  parts,  and  founded  on  an  adequate  consideration^  it 
will  not,  by  the  interposition  of  its  extraordinary  power,  order 
it  to  be  executed." 

Taking  this  to  be  the  established  law,  the  question  is,  whether 
the  contract  in  question  is  such  a  contract  as  is  here  described? 

That  it  is  equal  in  all  its  parts,  by  which  we  understand 
mutual  in  its  obligations,  we  have  already  aigued. 

Whether  it  is  fair  and  just,  and  founded  on  adequate  con- 
sideration, remains  yet  to  be  considered: — as  well  as  to  shew^ 
that  there  is  not  that  objectionable  uncertainty  in  its  provisions^ 
upon  which  the  chancellor,  in  his  opinion,  dwells. 

In  construing  a  contract,  the  court  will  look  to  the  motives 
that  led  to  it,  and  the  objects  to  be  efiected  by  it.  Datfis  tw. 
Barney,  2  Gill  and  Johnson,  382.    The  sitqation  and  true 
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intent  of  all  parties,  and  the  subject  mattery  are  to  be  consid- 
ered in  determining  the  meaning  of  a  contract.  HoUingswcrth 
V8,  Fry  J  4  DaU.  345;  and  other  cases  referred  to  in  Chitty  on 
ConiractSy  74.  Now,  the  strongest  evidence  that  we  can  offer 
of  the  fairness,  justice  and  reasonableness  of  the  consideration  of 
the  contract,  is  to  be  found  in  the  fact,  that  Waits  himself,  in 
his  answer  to  the  bill,  makes  no  objection  to  it,  as  we  have 
already  remarked,  on  any  of  these  grounds.  Bear  in  mind, 
too,  that  it  was  not  an  ordinary  contract  for  the  conveyance  of 
land,  or  the  performance  of  work,  but  it  was  peculiar  in  its 
character,  relating  to  a  subject  about  which  it  is  not  every  one 
that  is  conversant,  and  which  was  entered  into,  as  Watts  also 
states,  in  his  answer,  in  consequence  of  the  knowledge  of  its 
subject  matter,  which  Petherick  possessed,  and  which,  it  is  to 
be  inferred,  from  what  he  says,  was  not  possessed  by  every  one. 
When  a  contract  of  this  kind  is  sought  to  be  enforced  against  a 
party  most  anxious  to  avoid  it — aided,  too,  by  astute  and 
able  counsel,  we  may  well  suppose,  that  if  it  was  unfair,  un- 
just, or  wanting  a  proper  consideration,  these  defences  would 
be  made  in  the  answer,  unless  the  party  was  prevented  by  the 
&ct,  that  his  answer  was  under  oath.  This  part  of  our  case, 
then,  we  are  well  satisfied,  eball  rest  upon  what  we  thus  think 
to  be  the  testimony  of  W(ats  himself. 

Bat,  as  already  said,  the  chancellor  refers  to  the  ^^uncer- 
taint y^^  of  the  provisions  of  the  contract.  This  is  a  defect, 
apparent,  if  it  exists  at  all,  on  the  face  of  the  contract,  and 
requires  notice  here.  It  may  be  said,  that  the  argument 
already  applied  to  the  fairness,  &c.,  of  the  contract,  would  also 
apply  to  its  certainty;  but,  in  point  of  fact,  as  will  appear  in  a 
few  words  of  explanation,  the  contract  is  as  certain,  as  the 
nature  of  the  object  to  be  accomplished,  required,  or  properly 
permitted. 

There  can  be  but  two  objections  to  the  contract,  on  the 
ground  of  uncertainty : 

1.  That  no  time  is  fixed  upon  for  commencing  operations. 

2.  That  no  amount  of  work  to  be  done  annually,  or  within 
a  given  time,  is  stipulated. 

1.  The  first  of  these  objections  has  already  been  considered. 
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2.  With  regard  to  the  amouDt  of  work  to  be  done  in  a  given 
time : — this  it  would  have  been  impossible  to  fix  in  any  contract^ 
which  a  prudent  roan  would  have  entered  into.  It  would  de- 
pend upon  circumstances  wholly  uncertain.  Copper  is  often 
found  in  masses^  and  is  afterwards  traced,  by  faint  indications 
only,  through  the  earth.  The  product  of  a  mine  may,  for  a 
month;  yield  a  handsome  return ;  afterwards,  for  several  months, 
there  may  be  no  return  at  all  for  the  labor  that  is  expended. 
The  labor  of  months  may  be  thrown  away  on  the  hope,  thai 
indications  will  prove  true.  These  are  facts  of  notoriety. 
Few  of  the  copper  mines  of  this  country  have  answered  ex- 
pectations. Copper  mining  here  is  a  lottery.  If  the  prospect 
was  a  good  one,  no  stipulation  would  be  required  to  induce  the 
miner  to  push  forward,  and  the  seignorage  would  be  large 
proportionally.  If  it  was  bad,  a  stipulation,  which  would 
require  him  to  dig  in  the  earth,  without  return  to  himself  or 
the  proprietor,  would  be  oppressive  and  unjust;  and  even  if  it 
were  contained  in  a  contract,  equity  would  relieve  against  it. 

In  fine,  the  contract  which  has  been  made  is  the  only  one 
which  any  one,  having  due  knowledge,  could,  with  prudence, 
make.  And  we  contend  that  it  is  sufficient  for  all  honest 
purposes,  inasmuch  as  the  courts  will  always  interfere  to  enforce 
the  performance  of  its  obligations: — either  in  equity,  by  com- 
pelling it  specifically,  or  in  law,  by  giving  damages  for  their 
infraction.  In  the  meanwhile,  good  faith  is  always  to  be  pre- 
sumed; and  until  W.  is,  at  all  events,  in  a  position  to  insist 
that  the  mines  shall  be  worked,  which  as  reversioner  he  is  not, 
any  assumption  that  bad  faith  is  intended,  either  by  P.  or  his 
assignee,  is  utterly  gratuitous.  Indeed,  the  very  filing  of  the 
bill  to  enforce  the  performance  of  the  agreement,  shows  an 
appreciation  of  the  value  of  the  mine,  that  forbids  the  idea 
that  it  will  be  sufiered  to  lie  idle  and  unproductive. 

We  have  thus  gone  over  all  the  grounds  of  objection  taken 
to  the  demand  for  specific  performance,  apparent  either  on  the 
face  of  the  record,  or  suggested  in  the  alignment  below,  or  by 
the  chancellor  in  his  decision.     We  have  shewn: — 

1.  That  the  alienage  of  P.  is  a  matter  that  cannot  be 
inquired  into  unless  by  ofllce  found;  and  does  not  affect 
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the  question  now  before  the  courts  to  which  it  is  wholly 
collateral. 

2.  That  in  point  of  fact^  there  was  no  such  abandonment  of 
the  contract  as  TV.  sets  up;  no  such  release  from  its  obliga- 
tions,  as  he  alleges  that  he  gave  to  P. 

3.  That  no  abandonment  can  be  inferred  from  the  delay 
which  took  place  in  working  the  mine,  up  to  the  filing  of  the 
bill,  because  the  correspondence  sufficiently  accounts  for  the 
delay;  and  because^  while  P.  and  his  assignee  were  both  per- 
fectly willing  to  accept  a  conveyance  of  the  reversionary  in- 
terest, when  it  was  found  that  W^s  mother  had  a  life  estate  in 
the  property,  yet  the  absence  of  all  right  in  W,  to  work  the 
mine  in  his  mother's  lifetime,  deprived  him  of  the  power  to 
insist  upon  its  being  done,  and  made  any  postponement  on  the 
part  of  P.  immaterial. 

4.  That  the  contract,  the  considemtion  of  which  was  the 
working,  as  well  as  the  exploration  of  the  mines,  was  binding 
upon  P>  according  to  its  terms,  as  soon  as  he  signed  it;  that 
his  obligations  in  regard  to  it  were  such  as  the  courts  would 
enforce,  and  that,  therefore,  it  possessed  that  essential  ingre- 
dient of  mutuality  insisted  upon  by  the  authorities. 

5.  That  according  to  the  appreciation  of  the  parties,  who 
were  best  qualified  to  judge,  the  terms  of  the  contract  were 
fair  and  just,  and  the  consideration  sufficient;  and  that  there 
was  all  the  certainty  in  its  terms  which  the  nature  of  its  sub- 
ject matter  admitted;  and  all  that  the  defendant  below,  who 
resisted  its  performance,  requiredj^  even  after  the  commence- 
ment of  the  present  litigation. 

Upon  these  views  we  ask  a  reversal  of  the  chancellor's 
decree. 

By  T.  Parkin  Scott  for  the  appellee,  who  contended : — 

1.  The  complainant,  or  his  assignor,  is  not  bound  by  the 
terms  of  the  agreement  to  work  the  mines,  but  only  to  ascer- 
tain, ^^by  exploration,  the  mineral  prospects  on  the  said  farm." 
The  agreement  was  drawn  by  Pet/ierick,  and  he  seems  to  have 
endeavored  to  secure  to  himself,  ^'his  heirs  and  assigns,"  full 
control  over  the  mines^  without  incurring  any  obligation  tq 
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work  them,  but  oDly  to  explore; — thus  holding  out  to  the  de- 
fendant, the  delusive  hope  of  revenue,  with  which  to  pay  his 
debts,  without  the  power  to  gather  it. 

The  agreement  is,  in  this  particular,  almost  verbatim  with 
the  agreement  in  the  case  of  Geiger  vs.  Green,  decided  by 
this  court  at  December  term  1846,  and  that  case  decides  this. 
The  decree  dismissing  the  bill  must  be  affirmed. 

The  counsel  for  the  appellant  seem  to  have  felt  the  force  of 
this  authority,  and  therefore  they  have  devoted  themselves 
principally  to  distinguish  the  cause  before  the  court,  from  the 
case  of  Geiger  vs.  Green. 

It  is  most  true  that  the  agreement  does  recite,  that  Watts  '^ia 
desirous  to  have  the  same  (the  mines)  properly  explored  and 
worked^"  and  it  recites,  that  Petherick  '^is  willing  to  under- 
take such  exploration  and  working."  But  this  agreement  no 
where  binds  Petherick  to  work  the  mines.  He  drew  the 
agreement,  and  made  no  such  stipulation  on  his  part.  To 
Watts  it  is  immaterial,  whether  this  omission  was  by  accident 
or  by  design,  the  effect  is  the  same  to  him.  But  let  us  suppose 
that  Pethericky  and  Tyson^  his  assignee,  are  bound  by  the 
terms  of  this  agreement  to  work  the  mines;  then  the  question 
arises,  to  what  extent  are  they  so  bound  to  work  the  mines? 
Petherick  was  sometimes  kept  away  by  other  business,  he  had 
to  go  to  Virginia;  other  and  important  business  kept  him 
away,  coal  mining  at  PottsviOe  occupied  nearly  the  whole  of 
his  time,  and  produced  delay;  his  counsel,  it^.  Stewart y  ne- 
glected to  attend  to  the  matter.  His  English  friend  would  not 
furnish  funds  for  small  transactions.  Business  at  PottsviBe 
prevented  his  making  arrangements  for  carrying  on  the  opera- 
tions at  Bare  Hills. 

Thus  it  seems  that  more  profitable  engagements  elsewhere 
kept  Petherick  from  W<itts^  copper  mines.  He  knew  he  was 
not  bound  to  work  them;  or,  if  he  was  bound,  it  was  only  to  a 
nominal  extent,  that  would  not  yield  Watts  any  revenue;  and 
yet  Petherick  had,  as  he  supposed,  secured  to  himself  the  ex- 
clusive privilege  to  work  the  mines.  Tyson  also  may  have 
more  profitable  busine88,--he  may  have  other  mines,  and  not 
wish  to  oveistock  the  market,  whilst  poor  Watts  is  to  suffnr. 
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Is  there  any  mutuality  in  this  contract? 

The  appellant's  counsel  seems  to  think^  that  Watts  is  pre- 
claded  from  making  this  objection  of  the  want  of  mutuality  in 
the  appellate  court,  because  they  suppose  this  defence  was  not 
taken  in  the  answer,  although  they  admit  it  was  relied  on  in 
the  argument  below.  The  appellee's  counsel  conceives  that 
his  opponents  are  mistaken,  both  in  regard  to  the  fact  and  the 
law.  It  is  true,  that  in  the  answer  this  defence  was  not  taken 
by  the  use  of  the  words  ^^no  mutuality,"  in  speaking  of  the 
agreement:  but  the  defence  was  substantially  taken  by  the  de- 
fendant setting  forth  the  contract,  and  the  circumstances  under 
which  it  was  made,  and  then  denying  that  he  is  bound  at  law 
or  in  equity  by  the  said  supposed  contract,  to  execute  any  deed. 
But  even  if  this  defence  had  not  been  thus  taken  by  and  in  the 
answer,  the  want  of  this  ^^mutuality"  is  patent  on  the  face  of 
the  agreement}  and  the  whole  bill  and  the  record  shews  a  want 
of  equity  in  the  prayer  of  the  bill  and  the  relief  sought.  To 
grant  the  prayer  of  this  bill,  would  not  be  to  do  equal  justice. 
8  Cranchy  471,  Pratt  vs.  OarroU,  page  222  of  3  Peters'  Cond. 
a.  O.  Reps.  1  Fhtiblq.,  189,  note  (i.)  Story  Eq.  Juris.  S. 
742. 

It  is  objected  by  the  appellant^  that  Watts  was  only  entitled 
to  the  reveraon  of  this  property,  after  the  death  of  his  mother. 
There  can  be  no  dispute  on  this  point ^ — tenant  for  life  has  no 
right  to  open  new  mines,  without  the  assent  of  the  reversioner 
or  remainder  man;  and  the  reversioner  or  remainder  man  has 
no  right  to  work  the  mines  during  the  continuance  of  the  life 
estsUe^  without  the  consent  of  the  tenant  for  life.  But  Watts 
asserts  that  he  had  the  consent  of  his  mother;  and  certain  it  is, 
he  commenced  the  explorations,  and  opened  the  mine  under 
Peiherick's  directions,  without  objection  from  his  mother;  and 
there  is  no  allegation  that  she  did  object;  and  no  allegation  of 
any  offer  to  prosecute  the  work,  either  by  Petherick  or  by 
T)/9on.  Story's  Eq.  Juris,  y  sec.  771;  and  from  the  fact  that 
the  explorations  and  opening  of  the  mine  was  done  whilst  she 
was  in  possession,  and  without  objection,  and  from  the  attend- 
ant circumstances  and  the  relationship  of  the  parties,  we  may 
reasonably  conclude  that  she  gave  her  assent. 
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Time  was  of  the  essence  of  thisr  contract.  Waits  was  in 
debt;  his  debt  was  about  to  become  due  and  payable^  and  he 
wanted  means  to  pay  it^  as  well  as  revenue  for  support.  It  is 
manifest,  as  well  from  the  nature  of  the  agreement, — the  ex- 
plorations,— the  frequent  regrets  and  apologies  of  Pet/ierick  in 
his  letters,  and  his  promises  to  send  the  miners  on  to  the 
work, — that  when  it  was  made,  Watts  contemplated  an  imme- 
diate working  of  the  mines.  It  would  have  been  better  for 
Watts  not  to  have  known  of  his  bidden  wealth  in  the  bowels 
of  the  earth,  if  he  could  not  make  it  available.  Our  worthy 
opponents  had  more  profitable  business  on  hand. 

2.  Petherick  is  an  alien,  and  never  resided  in  Man/land. 
The  defendant,  therefore,  insists,  that  Pet/terick  could  not 
make  a  valid  transfer  of  real  estate  to  Tyson.  It  is  not  denied 
but  that  an  alien  may  purchase,  and  hold  until  office  found; 
but  he  purchases  for  the  benefit  of  the  king;  here,  of  the  State, 
and  he  cannot  transfer. 

^^If  an  alien  christian,  or  infidel,  purchase  houses,  lands,  ten- 
ements or  hereditaments,  to  him  and  his  heirs,  albeit  he  can 
have  no  heirs,  yet  he  is  of  capacity  to  take  a  fee  simple^  but 
not  to  hold;  for  upon  an  office  found,  the  king  shall  have  it^" 
&c.     Co.  Litt.y  2  b.    I  Thos.  Co.  Litt.,  91. 

^^Many  that  have  capacity  to  take,  have  no  ability  to  enfeoOT^ 
&c.,  as  aliens  born,"  d&c.  Co.  Litty  42  6.  1  Thos.  Co, 
LUt.y  92. 

The  Supreme  Court  of  the  United  States,  in  the  case  of 
Fhirfax^s  Devisee  vs.  Hunter^s  Lessee,  reported  in  7  Cranchy 
and  also  in  2  Peters  Cond.  Reps., page  627,  say,  that  an  alien 
^^may  convey  to  a  purchaser — although  Co.  Litt,  seems  to  the 
contrary — ^yet  it  must  probably  mean  that  he  can  convey  a  de- 
feasible estate  only,  which  office  will  divest.  This  court,  in 
Buchanan  vs.  DesJion,  1  H.Sf  O.,  289,  has  said:  ^^  An  alien 
may  purchase  lands,  and  hold  them  against  every  one,  except 
the  State,  until  office  found>  or  until  the  government  shall 
exercise  its  authority  over  them."  If,  then,  Watts  was  to 
convey  either  to  Petherick,  or  to  Tyson^  his  assignee,  the 
estate  conveyed  could  be  claimed  by  the  State,  and  thus  Watts 
would  be  involved,  and  defeated  or  delayed  in  the  enjoyment 


OF  MARYLAND.  103 


Tyson  w.  WatU.— 1848. 


of  the  revenues  from  his  mines,  contemplated  under  this  agree- 
ment. A  court  of  equity,  in  its  sound  discretion,  will  not  da* 
cree  a  specific  performance  of  such  an  agreement,  even  if  there 
was  a  '^mutuality"  in  the  contract,  which  there  is  not. 

The  court  will  observe  that  our  case  is  entirely  clear  of  the 
objection  in  the  case  of  Jones  vs.  Belt,  2  OUly  106.  Waits 
does  not  object  because  he  cannot  give  that  which  he  stipulated 
for;  but  he  objects  because  the  contract,  as  drawn  by  Petkericky 
is  not  equitable;  and  the  complainant  has  not  performed  his 
part,  and  may  not,  most  probably  will  not, be  able  to  perform; 
and  because  now,  he.  Watts,  cannot  obtain  that  consent  of  his 
mother  and  his  mortgagee,  which  he  once  could  have  obtained, 
and  which  has  been  defeated  by  the  acts  of  the  complainant, 
who  has  bought  up  the  mortgage. 

3.  If  this  agreement  is  not  obnoxious  to  the  objections  of 
want  of  mutuality,  and  of  incapacity  on  the  part  of  the  said 
Petherick  and  Th/stm  to  perform  it,  yet  this  court  will  not 
now  decree  a  specific  performance  against  the  appellee;  be- 
cause the  delays,  the  failure  so  far  to  perform,  or  to  offerio 
perform  on  the  part  of  Petherick,  and  of  Tyson,  and  the  acts 
of  Petherick  in  neglecting  this^  to  attend  to  other  more  profita- 
ble business,  amount  in  fact  to  an  abandonment  on  their  part, 
and  have  already  occasioned  much  loss  in  revenue  to  Watts, 
withholding  the  means,  with  such  revenue,  to  enable  him 
to  pay  his  debts,  and  particularly  such  mortgage  debt,  bought 
up  and  held  by  Tyson.  The  leUers  of  Watts,  produced  by 
Tj/son,  shew  a  constant  and  continued  complaint  of  the  delay; 
and  the  letters  of  Petherick  admit  it,  and  attempt  to  excuse  it, 
by  stating  other  business  engagements.  Tyson  is  bound  by 
Petherick^ s  acts  and  declamtioiis.  12  GUI  if  Johns.,  35, 
CXary  vs.  C/rimesf.  Tyson  does  not  pretend  to  have  sustained 
any  loss.  He  knew  of  the  difiSculties  in  his  way  before  his 
purchase  from  Petherick.  He  has,  perhaps  accidentally,  mis- 
stated the  dates  and  terms  of  the  agreement.  He  has  endea- 
vored to  deter  others  from  contracting  with  Watts,  misstating 
the  dates  of  the  contract,  by  alleging  it  to  have  been  in  1840, 
instead  of  1844.  He  did  not  pay  any  thing  to  Petherick  for 
the  contract;  at  least  tlie  assignment  does  not  state  any  con- 
20        V.7 
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sideralion^  and  there  is  no  proof  of  his  having  paid  any  thing. 
He  has  no  equity  to  sustain  his  claim. 

For  these  reasons  the  appellee's  counsel  contends^  that  the 
decree  of  the  chancellor  ought  to  be  aiSirmed. 

Martin^  J.^  delivered  the  opinion  of  this  court. 

It  appears  from  the  record  in  this  case,  that  a  bill  was  filed 
in  BaUimore  county  court,  as  a  court  of  equity,  on  the  24th 
of  June  1846,  by  the  appellant,  as  the  assignee  of  Thomas 
Pethericky  against  the  appellee,  for  the  specific  performance 
of  an  agreement,  alleged  to  have  been  made  between  the  ap- 
pellee and  Petkeiicky  in  June  1844. 

The  agreement  is  in  the  following  words : 

"Whereas  Mr.  Thomas  B.  Watts y  of  Bare  HUls,  near 
Jones  FbUsy  in  the  county  of  Baltimorey  in  the  State  of  Mary- 
landy  has,  on  his  farm  at  Bare  Hillsy  above  mentioned,  copper, 
and  other  minerals,  and  is  desirous  to  have  the  same  properly 
explored  and  worked;  and  whereas  7%oma5  Petherick,  resid- 
ing at  Philadelphiay  in  the  State  of  Pennsylwmiay  is  willing 
to  undertake  such  exploration  and  working,  the  said  Thomas 
B.  Watts  for  himself,  his  heirs  and  assigns,  in  consideration  of 
one  dollar,  paid  to  him  by  the  said  Thomas  Petherick,  agrees 
to  give  to  the  said  Thomas  Petherick,  his  heirs  or  assigns, 
full  power  to  make  such  exploration  and  works  on  the  said 
farm,  as  he,  the  said  IViomas  Petherick,  may  think  proper  for 
such  purposes,  and  for  the  reduction  and  conversion  of  the 
minerals,  and  to  carry  away  and  to  dispose  of  the  minerals^ 
subject  to  the  following  conditions,  viz  : 

"That  the  said  Thomas  B.  Watts  reserves  to  himself,  his 
heirs  or  assigns,  a  seigniorage  of  one  full  fifteenth  part  or  share 
of  all  such  minerals  or  metals,  after  the  same  shall  have  been 
rendered  fit  for  smelting,  reduction,  or  use,  free  and  clear  of 
all  expenses  whatever.  That  the  said  Thomas  Petherick,  his 
heirs  or  assigns,  shall,  on  or  before  the  10th  day  of  July  next, 
commence  proper  explorations,  for  the  purpose  of  ascertaining 
the  mineral  prospects  on  the  said  farm. 

"That  if  the  seigniorage,  above  reserved,  be  found  to  be  less 
than,  the  average  rate  of  seigniorage,  or  dues  paid  to  the  land 
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owners,  on  the  ores  raised  in  the  great  copper  mining  district 
of  ComwaUj  in  Englandy  such  seigniorage  reserved  shall  be 
increased  to  such  average  rate,  to  be  determined  by  arbitration." 

There  is  then  a  provision  in  the  contract,  that  Petheriek 
shall  furnish  the  appellee  with  satisfactory  references  as  to  his 
respectability. 

The  case  was  removed  to  the  court  of  chancery.  The  only 
testimony  taken  under  the  commission  issued  in  this  cause,  i^^as 
documentary  in  its  character,  and  the  controversy  was  submit- 
ted to  the  chancellor,  upon  the  bill  and  answer,  the  two  agree- 
ments, the  receipts,  the  assignment  to  the  appellant,  and  the 
correspondence.  Upon  the  2nd  of  April  1847,  he  passed  a 
decree  dismissing  the  complainant's  bill,  and  the  correctness  of 
the  opinion  thus  pronounced  by  the  chancellor,  is  the  question 
raised  for  our  determination  on  this  appeal. 

In  the  case  of  Geigcr  against  Green,  decided  by  this  court, 
at  the  December  term  1847,  a  bill  was  filed  for  the  specific 
execution  of  a  contract,  entered  into  between  Charlotte  C  D, 
Owings  and  Richard  Greetij  bearing  date  the  lOlh  of  Decem- 
ber 1838.     The  agreement  was  as  follows : 

''I  hereby  grant  to  Richard  Greeny  the  privilege  of  digging 
and  moving  the  ore  on  that  part  of  my  place  joining  Welder- 
son's  and  Price^Sp  at  twenty-five  cents  per  ton,  for  the  privilege 
of  ground,  leave  also  to  build  a  house  on  said  land,  the  work- 
manship to  cost  one  hundred  dollars,  the  materials  to  be  got  on 
my  land,  at  said  Greenes  expense.'' 

In  the  examination  of  Mhis  agreement,  the  Court  of  Appeals 
said: 

'^It  is  true,  that  as  this  mine  was  worked,  and  ore  raised  from 
it  by  the  appellee,  an  obligation  to  pay  twenty-five  cents  for 
every  ton  that  was  produced,  would  be  created.  But  the  con- 
tract grants  to  the  appellee  the  mere  privilege  of  digging  ore, 
and  is  not  compulsory  in  its  character^  a  privilege  to  be  exer- 
cised or  not,  at  his  discretion;  imposing  no  corresponding  obli- 
gations; and  if  the  appellee  had  considered  the  agreement  into 
which  he  had  entered  injurious,  and  refused  to  work  the  mine, 
it  is  apparent  from  every  part  of  this  paper,  that  the  proprietor 
possessed  no  power  to  enforce,  in  a  court  of  equity,  an  observ- 
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ance  of  the  contract.  The  practical  operation  of  an  agreement 
of  this  description  9  is^  that  while  the  appellee  may  use  the  mine, 
if  he  finds  it  productive,  he  may  refuse  to  do  so,  upon  discov- 
ering that  his  purchase  is  disadvantageous,  and  the  owner  of 
the  property  would  be  deprived  for  years  of  the  revenue,  which, 
under  other  circumstances,  might  be  derived  from  it." 

The  court  then  say : 

^'A  contract  so  unequal  in  its  stipulations  and  bearing,  which 
binds  one  party,  while  it  leaves  the  other  unfettered,  as  it  re- 
spects the  observance  of  its  terms,  in  which  there  are  to  be  seen 
no  mutual  or  reciprocal  engagements,  and  whidh  must  be 
regarded  therefore  as  unreasonable  and  inequitable,  can  never 
be  enforced  in  a  court  of  equity." 

When  speaking  of  the  agreement  between  the  appellee  and 
Thomas  Petherick,  the  chancellor  says : 

^^Although  it  was  the  manifest  design  and  object  of  the  de- 
fendant, to  have  the  minerals  upon  his  farm  worked,  as  well 
as  explored,  and,  although  for  a  small  pecuniary  compensation, 
he  gave  Petherick  full  power  to  make  such  explorations  and 
works,  the  only  stipulation  on  the  part  of  Petherick,  is,  by  a 
certain  period,  to  commence  operations  for  ascertaining,  by 
explorations,  the  mineral  prospects  on  the  said  farm.  The 
engagement,  therefore,  on  the  part  of  Pethericky  was  limited 
to  the  explorations, and  he  was  not  bound  to  work  the  mines." 

We  think,  the  interpretation  placed  upon  this  contract  by  the 
chancellor,  is  unquestionably  correct. 

The  agreement  recites,  the  desire  of  the  appellee  to  have  the 
minerals  upon  his  farm  explored  and  worked,  and  the  willing- 
ness of  Petherick  to  explore  and  work  them,  and  that  the 
appellee  therefore  grants  to  Pethericky  in  perpetuity,  full  power 
to  make  such  explorations  and  works,  as  he  may  think  proper 
for  such  purposes,  and  for  the  reduction  and  conversion  of  the 
minerals;  and  yet,  when  that  part  of  the  contract  is  examined 
where  the  conditions  are  expressed,  it  is  discovered,  that  Peth- 
erick has  ooly  stipulated  for  the  explorations  of  the  mineral 
prospects  of  t^  fanoa,  on  or  before  the  period  designated  in  the 
agreemiiAt. 
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As  in  the  case  of  Oeiger  vs.  Greeny  if  Petherick  had  worked 
the  mines,  the  appellee  would  have  become  entitled,  by  the 
terms  of  the  contract,  to  a  seigniorage  of  one-fifteenth,  clear  of 
all  expenses;  but  if  Petherick ^  in  the  exercise  of  the  privilege 
granted  by  the  agreement,  refused  to  work  the  mines,  it  would 
be  impossible  for  the  appellee,  without  the  interpolation  into 
the  contract  of  new  conditions  and  stipulations,  to  have  coerced 
its  execution  through  the  instrumentality  of  a  court  of  equity* 

After  carefully  collating  these  contracts,  we  think,  the  case 
at  bar  cannot  be  distinguished  from  the  case  of  Qeiger  against 
Green.  And  that  the  agreement  now  under  consideration,  is 
obnoxious  to  the  same  objection,  which  was  held  to  be  fatal  in 
the  case  to  which  we  have  referred. 

Upon  this  ground,  we  affirm  the  decree. 

As  we  consider  the  case  before  us  concluded  by  that  of 
Creiger  vs.  Greeny  it  has  become  unnecessary  to  express  an 
opinion  upon  the  other  points  raised  in  the  argument  of  the 
cause. 

DECREE   AFFIRMED. 


Robert  H.  Carter  and  wife,  and  Mart  M.  Sjaith,  vs. 
Marcus  Dennison. — December  1848. 

Od  the  20th  of  October  1846,  J  8  applied  for  relief  under  the  insolvent  laws, 
to  the  commissionen  of  insolyent  debtors  for  the  city  and  county  of  BaUi- 
vurre,  vho  granted  him  a  final  discharge,  appointed  his  permanent  trustee, 
and  transmitted  the  proceedings  to  BalHmore  county  court.  His  real  estate 
was  then  sold  by  order  of  said  court,  and  the  proceeds  brought  in  for  dis- 
tribution. The  cause  was  then  referred  to  the  auditor  in  insolvency,  with 
directions  to  give  notice  to  the  mortgage  and  lien  creditors  to  file  their 
claims  before  a  certain  day,  and  to  state  accounts  appropriating  the  funds 
to  their  payment.  The  auditor,  in  account  B,  applied  a  large  sum  to  D'a 
mortgage,  filed  in  pursuance  of  said  notice,  being  first  in  priority,  dated  in 
1840,  and  purporting  to  secure  the  sum  of  |16,000,  loaned  for  the  term  of 
ten  years;  but,  by  an  adjustment  made  between  D  and  the  trustee,  on  the 
ground  of  alleged  usury,  the  sum  actually  loaned  was  computed  at  ^11,495, 
with  interest  from  1840.  By  this  application,  the  fund  was  exhausted  be- 
fore reaching  the  mortgage  of  the  appellants  who  thereupon  filed  the  plea 
of  usury  against  D^i  claim,  which  in  account  C  was  excluded.  These 
two  accounts  being  submitted,  BoUimori  county  court  ratified  the  first, 
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allowing  the  claim  of  D,  as  adjusted,  and  rejected  the  second.    Upon 
the  motion  to  dismiss  the  appeal  from  this  order,  it  was  Hcld  : 

lliat  the  order  from  which  this  appeal  was  taken,  being  one  from  the  county 
court,  m  the  exercise  of  its  special  jurisdiction  over  the  estates  of  insolTent 
debtors,  from  which  no  appeal  will  lie,  the  motion  must  prevail. 

By  the  act  of  1805,  ch.  110,  and  its  supplements,  the  whole  administration  of 
the  property  of  the  insolvent,  beginning  with  the  sale  and  ending  in  distri- 
bution, is  devolved  upon  the  county  court  through  their  trustee,  and  their 
judgment  in  all  matters  appertaining  to  it  is  conclusive;  because  these  are 
the  exclusive  subjects  of  the  special  jurisdiction  conferred  by  that  act. 

The  institution  of  a  court  of  commissioners  of  insolvent  debtors,  by  the  act 
of  1816,  ch.  221,  and  its  supplements,  was  only  designed  to  relieve  the 
county  court  from  the  pressure  of  its  increasing  business,  imposed  by  this 
extensive  class  of  cases.  It  was  but  an  ancillary  tribunal,  bound  to 
report  and  return  all  its  proceedings,  and  still  subject,  to  BalHmon  county 
court. 

The  object  of  the  act  of  1835,  ch.  235,  was  to  authorise  BaUknert  county 
court,  ex  offido,  to  require  from  the  trustees  of  insolvents,  who  should 
« thereafter  apply  for  the  benefit  of  the  insolvent  laws,"  an  annual  report 
of  the  funds  belonging  to  their  trust,  with  a  view  «to  cause  distribution  to 
be  made  among  the  creditors." 

The  1st  sec.  of  the  act  of  1836,  ch.  133,  extended  this  power  to  cases  *<pend- 
ing  in  said  court,"  in  which  the  trustees  had  not  distributed  the  fund,  giving 
to  such  trustees,  in  **ea»tt  then  pending,'*  and  limiUd  to  ntcA,  the  right  to 
apply  <<to  said  court,  or  some  court  of  equity,"  for  an  audit,  and  direetiooi 
to  distribute  or  invest  the  funds. 

The  true  construction  of  the  provision  in  the  2nd  sec.  of  this  latter  act,  "that 
the  power  of  the  court  to  appoint  an  auditor  **in  insolvent  cases,  "shall  be 
concurrent  with  that  qf  the  court  qf  e^itily,"  is,  that  Baltimore  county  cooit 
shall  have  the  power  to  appoint  an  auditor,  in  the  investigation  of  insolvent 
cases,  to  the  same  intent  that  courts  of  equity  appoint  an  auditor  in  the 
course  of  their  equity  jurisdiction. 

But  when  the  same  section  further  confers,  powers  **coneurrent  with  the  eowU 
qf  eifuity  in  the  diitrUnUion  qf  the  fund*  qf  insolvenl  dehtort,**  it  assumes  m 
power  to  exist  which  is  not  within  the  scope  of  chancery  jurisdiction,  and 
confers  nothing,  therefore,  the  provision  is  a  nullity. 

From  a  special  limited  jurisdiction,  no  appeal  lies  to  any  other  tribunal,  and 
this  rule  applies  to  the  insolvent  courts  of  this  State,  as  courts  of  limited 
jurisdiction. 

Upon  the  merits,  it  was  Held,  that  under  the  statute  of  this  State  against 
usury,  there  can  be  no  recovery  upon  an  usurious  contract,  in  any  pro- 
ceeding instituted  by  the  usurious  creditor,  either  at  law  or  in  equity.  If 
he  becomes  the  actor  and  originator  of  the  proceedings,  he  must  fail  as 
plaintiff;  because  there  is  no  forum  wherein  he  may  enforce  an  agreement, 
declared  by  the  law  to  be  tainted  and  forbidden. 

But  where  the  debtor  himself  seeks  relief,  and  brings  his  usurious  creditor^ 
with  his  contract,  uito  a  court  of  conscience,  relief  will  only  be  extended 
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to  him,  on  his  payiDg,  or  offering  to  pay,  the  principal  and  legal  interest  of 
the  sum  due;  upon  the  principle,  that  he  who  seeks  equity,  to  obtain  relief, 
must  do  equity. 

In  this  case,  where  the  creditor  was  compelled  by  the  court,  to  file  his  mort- 
gage before  it  was  due,  and  was  placed  in  his  present  position  by  the  act 
of  the  law,  he  cannot  be  regarded  as  the  actor;  but  the  subsequent  mortga- 
gees,- who  interpose  the  plea  of  usurf  and  demand  relief  against  him  on 
this  ground,  are  the  actors,  and  their  case  is  fully  within  the  spirit,  if  not 
the  letter,  of  the  rule,  that  requires  equity  first  from  them. 

It  is  the  duty  of  a  court  of  equity,-  in  a  caser  like  this,  to  look  at  all  the  cir- 
cumstances, and  if  the  ttatus  of  the  party  before  them  is  involuntary,  to 
assign  him  an  equitable  position  in  court,  in  relation  to  all  the  other  par- 
ties, and  not  to  make  him  the  actor,  to  his  own  prejudice,  where  his  stand- 
uig  ill  courf  will  bear  any  other  more  fayorable  construction. 

Appeal  from  Baltimore  county  courts 

On  the  20ih  of  October  1846^  John  Spear  Smith  applied  to 
the  commissioners  of  insolvent  debtors  of  the  city  and  coilnty 
of  Bakimorey  for  the  benefit  of  the  insolvent  laws.  He  was 
granted  a  final  discharg'e  in  March  1847^  having  reported  among 
hia  creditors.  ^^Marcus  Dennisan  for  $15^000,  secured  by 
mortgage,  part;  if  not  all,  in  dispute/'  and  Margaret  and 
Mary  Smithy  $20,000'.  John  Olenn  was  appointed  his  per- 
manent trustee,  and  gave  an  approved  bond  on  the  20th  of 
October  1846.  On  the  3rd  of  November,  the  trustee  was 
directed  by  Baltimore  county  eouit,  to  which  the  proceedings 
in  insolvency  had  been  transmitted,  by  the  commissioners  afore- 
said, to  sell  the  real  estate  of  the  insolvent.  The  sales  made 
in  pursuance  of  this  order,  and  which  were  duly  ratified  by  the 
court,  amounted  to  $33,874.95.  The  trustee,  in  his  report  of 
the  7lh  of  May  1847,  states,  that  "the  whole  of  Che  real  estate 
is  incumbered  by  mortgages  and  judgments,  to  more  than  its 
value,"  and  prays  that  "special  notice  maybe  given  to  the 
several  mortgagees  to  file  their  claims."  With  this  report  the 
several  liens  are  filed  as  exhibits,  among  which,  the  first  in 
date,  and  designated  by  the  auditor  in  his  account  B,  as  claim 
No.  1,  is  a  mortgage  from  Margaret  Smith  and  her  trustee, 
of  the  first  and  second  part,  to  Marcus  Detmison  of  the  third 
part,  dated  the  15th  of  December  1840.  This  mortgage  re- 
cites, that  "whereas  at  the  instance  and  request  of  the  party 


J 60  CASES  IN  THE  COURT  OF  APPEALS 

Carter  and  wife,  va,  DennisoD. — 1848. 

hereto  of  the  first  part,  the  party  of  the  third  part  has  this  day 
lent  to  her  the  sum  of  §16,000;  for  the  term  of  ten  years,  at 
an  interest  of  six  per  cent,  per  annuniy  payable  quarterly,  for 
which  said  sum  of  $16,000,  there  has  been  passed  and  deliv- 
ered to  the  party  of  the  third  part  a  pronnssory  note,  of  even 
date,  herewith  drawn  by  John  Spear  Smithy  (son  of  said  Mar- 
garet,)  to,  and  in  favor  of,  the  said  Marcus  Dcnnisony  or  order, 
payable  at  ten  years  after  date,  and  for  legal  interest  on  said 
sum,  there  have  been  passed  and  delivered  to  the  said  Mcaxus 
forty  promissory  notes,  dated  and  drawn  as  aforesaid,  for  $240 
each,  payable  quarterly  in  succession."  For  securing  these 
notes,  the  mortgage  conveys  certain  property  situated  in  BaUi- 
more  city  to  said  Dennisotij  which,  by  the  will  of  said  Mar- 
garety  was  devised  to  the  said  John  Spear  Smithy  and  upon 
her  death,  in  1843,  come  into  his  possession.  Upon  the  back 
of  this  mortgage  is  the  affidavit  of  Dennison,  that  the  amount 
due  on  the  5th  of  December  1846,  was  $15,614.25,  and  also 
the  following  agreement : 

<^It  is  agreed,  that  in  settlement  of  Marcus  Dennisoh*s  moit- 
gage,  on  the  estate  of  John  Spear  Smithy  that  the  amount  due 
to  him  is  adjusted  at  $11,495,  with  interest  from  15th  day  of 
December  1840,  till  the  day  of  sale. 

John  Glenn,  Permanent  Trustee. 
David  Stewart, 

Solicitor  for  M.  Denmson. 

Baltimore,  Nov.  12thy  1846." 

After  several  intervening  incumbrances,  there  is  a  mortgage, 
(designated  as  claim  No.  6,)  from  John  Spear  Smith  to  Mar- 
garet  Carter y  wife  of  Robert  Hill  Carter y  and  Mary  M.  Smithy 
dated  the  19th  of  January  1846.  This  mortgage  recites,  tliat 
^^whereas  the  said  John  Spear  Smith  is,  and  stands  justly  in- 
debted to  the  parties  of  the  second  part  in  the  sum  of  $20,000, 
being  a  portion  of  the  proceeds  arising  from  the  disposition  of 
certain  ware-houses  on  Spear^s  wharf,  belonging  to  the  parties 
of  the  second  part,  and  appropriated  to  the  use  of  the  said  John 
Spear  Smith y^^  and,  to  secure  the  payment  of  this  sum,  con- 
veys to  them  the  property  previously  mortgaged  to  Dennison. 
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The  cause  was  then  referred  by  the  court  to  the  auditor  in 
insolvency^  who  was  directed  to  give  notice  to  the  creditors  of 
the  insolvent  to  file  their  cbdms,  and  to  state  accounts  between 
the  trustee  and  the  creditors  of  the  insolvent.    The  auditor 
reported  by  account  B^  as  due  the  ap|)ellee;  $15,614.05^  and 
Margaret  Cbr/er  and  Mary  M.  Smith  each  $31.33;  and  by 
account  C,  stated  at  the  instance  of  the  counsel  for  the  appel- 
lants^ and  rejecting  the  claim  of  the  appellee  entirely,'  the  sum 
of  915fi76,Tt  was  allotted  to  said  Margaret  Oarter  and  Mary 
Smith.     On  the  27th  of  May  1847^  the  courts  by  agreement 
of  parties^  ratified  account  B,  except  as  to  claim  No.  1^  and 
directed  the  appellee  to  file  further  proof  in  support  thereof. 
After  the  filing  of  this  additional  proof,  the  appellants,  on  the 
21st  of  June,  filed  separate  pleas^  in  which  they  allege,  that 
the  claim  of  the  appellee  is  on  the  note  for  the  principal  sum 
of  $16^000,  filed  with  his  said  claim,  and  the  notes  for  the 
interest  on  said  principal  sum ;  and  that  said  notes,  and  the 
mortgage  given  to  secure  the  same,  were  made'and  delivered 
to  the  appellee,  upon  an  usurious  and  unlawful  contract,  en- 
tered into  after  the  3rd  day  of  October  1704,  and  they  severally 
[dead  the  act  of  1704,  ch.  69,  in  bar  of  said  claim  and  every 
part  thereof.     They  also  set  forth  in  their  said  pleas,  that  while 
said  notes  and  mortgage,  to  secure  the  sum  of  $16,000  and  the 
interest  thereofy  were  given  to  the  appellee,  only  the  sum  of 
$11^495.C^  was  in  fact  loaned  by  him  to  the  insolvent^  in 
consideration  of  said  notes  and  mortgage^  and  that  but  for  the 
usury  of  said  transaction,  only  the  last  named  sum,  with  inter- 
est from  the  15th  of  December  1846,  would  be  due  to  the 
appellee.    And  the  appellants,  at  the  same  tiche,  severally  ex- 
ceptedto  the  appellee's  claim.  No  1,  in  account  B  of  the  auditor, 
as  being  void  on  the  ground  of  usury,  atid  in  their  exceptions, 
again  specially  plead  the  usury  thereof^  in  opposition  thereto. 

To  these  pleas  the  general  replication  was  filed.  And,  by 
agreement,  the  testimony  taken  before  the  auditor  in  reference 
to  the  claim  of  the  appellee.  No.  1,  was  agreed  to  be  read  at 
the  hearing  of  the  auditor's  report  by  either  party,  as  if  taken 
after^  and  in  reference  to  the  pleas  and  exceptions  of  the  appel- 
lants. This  testimony  clearly  establishes  the  fact,  that  the 
21        v.7 
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claim  of  the  appellee  was  founded  upon  an  usurious  and  un- 
lawful loan^  made  by  him  to  the  insolvent. 

Upon  this  agreement  and  testimony^  the  claim  of  the  appel- 
lee, with  the  pleas  and  exceptions  of  the  appellants  thereto, 
and  the  replications  of  the  appellee,  were  submitted  by  the 
solicitors  of  the  respective  parties,  and,  on  the  24th  of  June 
1847,  the  court  adjudged  and  ordered,  that  the  exceptions  and 
pleas  of  the  appellants  should  be  overruled,  and  the  claim  of 
the  appellee,  as  stated  in  account  B,  should  be  finally  ratified 
and  confirmed,  and  that  account  C  should  be  rejected.  From 
which  decree  the  appellants  appealed. 

The  cause  was  argued  before  Spence,  Martin,  Magruder 
and  Frick,  J.  On  motion  to  dismiss  the  appeal  and  on  the 
merits. 

Brown  and  Brune  for  the  appellants,  contended : 

1st.  That  an  appeal  lies  from  the  decree  of  BaUimare 
county  court,  of  the  24(h  of  June  1847. 

2nd.  That  said  decree  should  be  reversed;  because  the  ap- 
pellee's claim  being  founded  on  an  usurious  and  unlawful 
contract  of  loan,  made  between  him  and  the  insolvent,  was, 
by  such  usury,  rendered  null  and  void,  and  the  appellee  was 
thereby  debarred  from  setting  up  said  claim  against  the  insol- 
vent, and  ako  from  recovering  his  said  claim,  or  any  part 
thereof,  out  of  the  proceeds  of  the  property  mortgaged  to  secure 
the  said  loan. 

Under  the  second  point,  they  argued : 

1st.  That  the  note  and  mortgage,  filed  by  the  appellee  as 
the  evidence  of  his  claim,  were  given  upon  an  usurious  and 
illegal  contract,  by  reason  of  which  he  would  be  prevented 
from  recovering  on  said  note  and  mortgage,  independently  of 
the  provisions  of  the  act  of  1845,  ch.  362. 

2nd.  That  the  objection  and  defence  of  usury  to  the  appel- 
lee's claim  have  been  properly  taken  and  pleaded,  according 
to  the  requisitions  of  the  law  previous  to  the  act  of  1845,  as 
well  as  under  that  act,  even  if  its  provisions  should  be  held  to 
extend  to  this  case. 
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3rd.  The  appellants  being  subsequent  mortgagees  of  the 
property  affected  by  the  usurious  mortgage^  may  plead  the 
usury  affecting  the  mortgage  of  the  appellee^  so  as  to  bar  him 
from  asserting  his  claim  tO;  or  lien  upon  the  proceeds  of  the 
mortgaged  property. 

4th.  The  principle  of  courts  of  equity  requiring  a  party^  who 
seeks  in  them  to  be  relieved  from  an  usurious  contract^  to  pay 
or  tender  the  amoimt  actually  loaned  by  the  usurious  lender^ 
does  not  apply  to  this  4;ase,  so  as  to  make  valid  the  claim  of 
the  appellee  in  whole  or  in  part. 

5th.  That  the  provisions  of  the  act  of  1845,  do  not  apply 
and  were  not  intended  to  extend  to  a  case  like  this. 

6th.  That  if  it  should  be  held  that  the  act  of  1845,  was  in- 
tended to  extend  to  a  case  like  this,  yet  as  the  appellants,  for  a 
valuable  and  legal  consideration,  acquired  their  lien  on  the 
mortgaged  property  of  the  insolvent  before  the  passage  of  that 
act,  and  when,  by  reason  of  the  usury  in  the  appellee's  con- 
tract with  the  insolvent,  the  mortgage  previously  given  to  the 
appellee  had  no  validity  in  law  to  give  the  appellee  a  lien  on 
the  property  mentioned  in  said  mortgage,  or  its  proceeds,  but, 
on  the  contrary,  was  declared  by  the  law  to  be  utterly  null  and 
void,  the  said  act,  under  these  circumstances,  should  be  held 
to  have  no  operatioo  to  make  valid  the  security  of  the  appellee, 
and  invalidate  the  security  of  the  appellants;  because,  in  so 
operating,  it  would  not  only  divest  or  impair  legal  and  vested 
rights,  but,  at  the  same  time,  destroy  the  security  and  violate 
the  obligation  of  the  contract  between  the  appellants  and  the 
insolvent,  and  would  therefore  be  repugnant  to  the  funda- 
mental principles  of  right  and  justice,  unconstitutional  and 
void. 

C.  J.  M.  GwiNN  and  David  Stewart  for  the  appellee, 
contended  : 

1st.  That  under  the  circumstances  of  this  case,  the  appellee 
is  entided  to  be  reimbursed  and  paid  out  of  the  fund,  the  actual 
amount  of  his  advances  to  the  insolvent. 

2nd.  That  the  decision  of  Baitimore  county  court,  acting 
upon  the  distribution  of  the  estates  of  insolvent  debtors,  is  final 
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and  conclysive;  and  that  no  appeal  lies  therefrom  to  any  other 
tribunal. 

Magruder,  J.;  dissented  in  part^  and  delivered  the  follow- 
ing opinion : 

Until  the  passage  of  the  act  of  1804,  for  the  relief  of  inaolTcnl 
debtors^  all  applications  were  required  to  be  made^  by  peraom 
of  that  description^  to  the  chancellor^  and  he  alone  was  author- 
ised to  act  upon  such  applications,  and  to  grant  the  relief  which 
was  sought.  The  proceedings,  preparatory  to  to  the  discharge, 
were  very  much  as  now,  except  that  the  chancellor  only  could 
order  or  sanction  them. 

These  annual  insolvent  acts,  created  an  insolvent's  court,  of 
which  the  chancellor  was  the  judge,  as  he  was  of  the  land 
office,  received  compensation  for  his  services  therein,  distinct 
from  the  salary  paid  to  him  as  chancellor  and  judge  of  the  land 
office,  and  had  power  to  do  some  acts  ex  officio,  and  to  frame 
issues  for  the  trial  of  facts,  when  he  thought  them  necessary. 
These  were  powers  conferred  upon  him  by  act  of  Assembly, 
and  a  grant  of  them  would  have  been  unnecessary ,  if,  in  acting 
upon  the  application  of  an  insolvent,  he  was  acting  as  chan- 
cellor, and  exercising  any  branch  of  chancery  jurisdiction. 

The  necessary  consequence  of  any  application  to  him  and 
discharge  of  the  insolvent,  was,  that  the  estate  given  up  by  the 
insolvent,  created  a  trust  fund  in  the  hands  of  his  trustee,  who 
possessed  the  same  powers,  bad  to  perform  the  same  duties, 
and  was  responsible  in  the  same  way,  that  any  other  trustee  for 
the  benefit  of  creditors  is.  To  the  creditors  the  trustee  was  re- 
sponsible, and,  in  the  chancery  court, might  be  made  to  render 
an  account  and  complete  his  trust,  and  this  without  any  addi- 
tional powers  conferred,  by  the  insolvent  or  other  laws,  upon 
that  court.  To  compel  trustees,  (no  matter  whether  appointed 
by  the  chancellor,  in  consequence  of  an  application  by  a  debtor 
for  his  discharge  under  the  insolvent  law,  or  by  the  debtor  him- 
self, by  deed,  conveying  property  in  trust  for  the  benefit  of  his 
creditors,)  to  discharge  their  trust,  was,  and  always  had  been, 
an  acknowledged  branch  of  chancery  jurisdiction. 
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The  regular  course  of  proceeding  when  a  cestui  que  trusty 
or  any  person  interested  in  the  trust  fund,  wished  the  trust  to 
be  completed;  was,  to  file  a  bill,  and  this  would  be  the  com- 
mencement of  a  regular  chancery  suit,  to  be  conducted  as  such, 
and;  in  the  course  of  time,  to  be  ended  in  a  decree,  by  the 
chancellor  distributing  the  trust  fund.  From  this  decree,  any 
party  who  thought  himself  a^rieved,  no  doubt  had  a  right  to 
appeal,  as  well  as  from  any  other  decree. 

If,  then,  the  chancellor  was  still  the  person  to  receive  insol- 
vent's applications,  and  grant  discharges,  and  the  application 
in  this  case  had  been  made  to  him,  and  he  had  passed  the  order 
now  appealed  from,  there  can,  it  is  believed,  be  no  doubt  that 
an  appeal  would  lie  from  that  order. 

The  insobent  jurisdiction  has  been  taken  from  the  chan- 
cellor, though  without  taking  from  him  any  portion  of  his 
jurisdiction  iu  cases  of  trusts,  and  to  that  court  the  parties  inter- 
ested in  this  trust  fund,  must  have  applied  for  relief,  if  no  such 
power  to  grant  them  relief  had  been  conferred  upon  any  other 
tribonal.  It  would  not,  of  necessity ^  belong  to  the  tribunal 
which  granted  relief  to  the  insolvent. 

The  county  courts  might  have  been  invested  with  the  power 
to  appoint  a  trustee,  take  his  bond,  and  grant  a  final  dischaige, 
without  any  power  to  call  that  trustee  to  account,  and  had  cer- 
tainly no  such  power  in  1804.  A  law  conferring  upon  them 
that  power,  would  be  an  enlargement  of  their  equity  jurisdic- 
tkm.  This  power,  no  doubt;  has  been  conferred  by  a  later  act 
of  Assembly,  (1814;  ch.  94,)  giving  to  the  county  court,  very 
extensive  equity  powers  indeed. 

It  is  alleged;  that  the  power  to  distribute  the  trust  fund  among 
the  creditors;  as  well  as  the  power  to  grant  the  discharge;  is  in 
the  county  courtS;  and  it  seems  to  be  thought  by  somC;  that  in 
these  actS;  they  are  sitting  as  a  court  of  common  law.  This 
-can  scarcely  be  true,  nor  is  it  true;  as  thought  by  some;  that 
this  is  a  common  law  court;  possessing  some  chancery  powers. 
It  is  one  court;  possessed  of  common  law  and  chancery  juris- 
diction; but  it  would  be  as  correct  to  say;  that  it  is  a  court  of 
equity;  possessed  of  some  of  the  powers  of  a  court  of  common 
laW;  as  to  call  it  a  court  of  laW;  exercising  occasionally  equity 
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powers,  when  < ^sitting  as  a  court  of  equity."    These  courts 
are  not  exercising  common  law  jurisdiction,  when  settling  an 
account  between  the  trustee  of  an  insolvent  and  the  creditors, 
or  ordering  the  trustees  to  render  an  account  of  the  trust  fund, 
and  a  common  law  court  would  find  some  difiSculty  in  exer- 
cising such  powers,  even  if  the  law  directed  them,  in  the  dis- 
charge of  these  duties,  to  act  as  a  common  law  tribunal.    In 
1^^  Bland,  67 y  it  is  said:  ^^If  the  legislature  directs  any  thing  to 
be  done,  it  either  provides  the  means  to  be  pursued  to  effect  its 
object,  or  it  is  partially  or  wholly  silent  as  to  the  manner  ot 
proceeding.    If  the  prescribed  means  are  such,  as  can  only  be 
exercised  at  common  law  or  in  equity,  then  the  one  or  the 
other  of  those  tribunals  must  be  clothed  with  exclusive  juris- 
diction accordingly,  or  the  enactment  may  be  such,  as  to  allow 
them  to  have  concurrent  jurisdiction.     But,  if  its  nature  be 
such,  that  the  prescribed  mode  can  be  executed  by  neither,  or 
the  right  given  be  such,  that,  according  to  their  several  limited 
and  settled  modes  of  proceeding,  neither  of  them  can  grant 
proper  redress,  they  cannot,  in  any  way,  supply  the  deficiency; 
because,  even  upon  English  authority,  a  court  of  justice  can* 
not  be  permitted,  in  any  case,  to  legislate;  and  because,  by 
the  constitution  of  our  republic,  the  three  departments  having 
been  directed  to  be  kept  forever  separate,  the  judiciary  has 
been  expressly  excluded  from  every  species  of  legislation,  and 
is  precluded  from  supplying  any  omissions  of  the  legislature, 
however  obvious  and  necessary  it  may  be  for  attaining  the  ob- 
ject in  view. ' '    Lord  Eld<m,  in  2nd  Jacob  4*  Walker y  p.  371^ 
remarks:  ^' If  the  powers  of  both,  (equity  and  common  law,) 
taken  together,  can  give  the  king's  subjects  nothing  but  ant 
action  for  damages,  it  is  a  defect  which,  whether  it  proceeds 
from  mistake  on  the  part  of  the  legislature,  or,  if  I  may  pre- 
sume to  say  so,  from  negligent  inattention,  no  court  can  supply. 
The  legislature  has  not  entrusted  that  authority  to  courts  of 
justice.    It  is  not  said,  that  they  can  legislate^  but  that  the  act 
is  to  be  carried  into  execution  by  the  known  rules  of  law  and 
equity.     What  the  legislature  has  directed  to  be  done^  or  may 
have  prohibited^  the  courts,  as  far  as  their  known  rules  and 
principles  will  permit,  will  endeavor  to  enforce;  but  if  their 
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known  rules  and  principles  will  not  supply  a  remedy^  if  the 
legislature  has  mistaken  its  way^  no  court  of  justice  can  supply 
the  deficiency." 

The  act  of  1785,  chap.  33,  enables  land-holders  to  have 
their  lands  marked  and  bounded.  That  law  ^^provides  the 
means  to  be  pursued,  to  effect  the  object."  If,  however,  this 
had  not  been  done,  if  the  law  had  merely  authorised  an  appli- 
cation to  the  county  courts,  and  had  directed  the  courts,  when 
such  applications  were  made  to  them,  to  proceed  to  have  the 
land  marked  and  bounded,  'Hhe  rules  of  the  courts  of  common 
law  or  of  equity,  would  have  been  insufficient  to  assure  to  the 
citizen  any  right  which  it  was  intended  that  he  should  derive 
from  that  law:"  the  law  would  have  been  a  dead  letter,  until 
die  General  Assembly  made  provision  for  carrying  it  into  effect; 
yet  such  law,  perhaps,  would  not  have  been  more  defective, 
than  an  act  of  Assembly  to  direct  a  court,  without  equity  juris- 
diction, to  settle  up  insolvent  estates.  A  court  of  common  law, 
perhaps,  might,  by  the  old  action  of  account,  afford  a  partial, 
but  it  would  have  been  a  very  inadequate  remedy.  The 
mode  to  be  pursued,  in  order  to  a  setdement  of  the  estate  of  an 
insolvent  applicant,  is  precisely  the  same,  as  it  would  be  if  the 
debtor,  instead  of  applying  for  a  discharge  und^r  the  insolvent 
laws,  had  made  an  arrangement  with  his  creditors,  and  had 
conveyed  his  property,  or  a  portion  of  it,  to  an  individual,  in 
trust,  to  sell  the  same,  and  appropriate  the  proceeds  of  sale  to 
the  payment  of  his  debts.  In  such  a  case,  any  party  aggrieved 
may  appeal,  and  I  can  perceive  no  reason  for  denying  to  a 
party,  who  supposes  himself  to  be  a^rieved,  in  the  settlement 
of  an  insolvent's  estate,  the  same  right  of  appeal. 

In  the  case  of  bankruptcy  in  England^  this  right  of  appeal 
may  be  denied,  but  our  ancestors  were  not  very  partial  to  the 
bankrupt  system  of  England^  and  are  not  understood  to  have 
adopted  any  provision  peculiar  to  it.  The  reasons  which  exist 
in  England  for  denying  in  any  such  cases  a  right  of  appeal, 
do  not  exist  here;  and  here,  the  right  of  appeal  as  given  by  law, 
cannot  be  abridged  by  provisions  to  be  found  in  the  bankrupt 
law  of  Englandy  or  in-  that  which  has  existed  in  the  United 
States. 
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My  opinion  then,  is,  that  the  legislature  pos^tesses  the  power, 
and  amy  at  any  time  exercise  it,  to  take  the  right  of  appeal 
from  all  parlies  interested  in  cases  like  this;  but,  until  denied 
by  the  legislature,  the  right  exists,  and  I  can  discover  do  law 
which  excepts' cases  of  this  description,  from  the  remedy  by  ap- 
peal given  to  parties  aggrieved,  by  the  decisions  of  the  county 
courts,  sitting  in  those  cases,  not  as  courts  of  common  law,  but 
as  courts  of  equity.     I  am  therefore  for  entertaining  the  aj^^eal. 

My  warrant  for  affirming  the  decree  of  the  court  below  in  this 
case,  I  find  in  Scoti  vs.  Nesbity  2nd  Bro.  Chan.  Repots y  640. 

Frick-  J.,  delivered  the  opinion  of  this  court. 

The  present  appeal  is  from  an  order  of  Bcdtimore  county 
court,  passed  in  certain  proceedings  had  before  that  court,  in 
the  case  of  John  Spear  Smithy  an  insolvent  debtor,  in  relation 
to  the  distribution  of  the  funds  arising  from  the  sale  of  the  real 
estate  belonging  to  the  insolvent,  among  the  various  lien  and 
mortgage  creditors  of  the  said  insolvent. 

The  first  mortgage  in  priority,  dated  in  184Q,  is  from  Mar- 
garet Smithy  the  mother,  (who  at  that  time  was  the  owner  of 
the  property,)  to  the  appellee,  and  purports  to  be  for  the  sum 
of  $16,000,  legt  and  advanced  to  her  for  the  term  of  ten  yean, 
at  an  interest  of  six  per  cent,  per  annum,  payable  quarterly;  for 
which  sum  the  said  John  S.  Smith  gave  his  promissory  note  to 
the  appellee,  together  with  forty  other  notes,  covering  the  in- 
terest at  the  respective  periods  at  which  it  should  become  due 
and  payable. 

John  Spear  Smithy  subsequently  acquired  the  property  by 
devise  from  his  mother,  and  mortgaged  the  same  to  various 
other  creditors;  and  among  these,  last  in  order,  to  the  appel- 
lants, Mary  Carter y wife  of  Robert  Hill  Carter y  and  Mary  M. 
Smithy  his  daughters,  for  $20,000,  <^a  portion  of  the  proceeds 
of  certain  property  belonging  to  the  appellants,  and  appropria- 
ted to  the  use  of  the  said  John  Spear  Smith:^^ — as  appears  by 
the  mortgage,  filed  as  part  of  the  record  in  this  cause. 

On  the  20th  of  October  1846,  Smith  applied  for  the  benefit 
of  the  insolvent  laws;  and  John  Glenny  regularly  and  duly 
appointed  his  trustee,  having  made  sale  of  the  real  estate,  so 
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belonging  to  said  Smith  at  the  time  of  his  application,  brought 
the  proceeds  into  Baltimore  county  court  for  distribution. 

In  the  reports  of  the  sales  so  made^  the  trustee  states  to  the 
courts  that  the  whole  of  the  real  estate  of  the  insolvent  is  encum- 
bered with  liens  and  mortgages  to  more  than  its  value;  and 
prayed  a  special  notice  to  such  lien  creditors  to  file  their  claims^ 
for  the  purpose  of  having  their  liens  settled  and  paid.  The 
court  passed  an  order^  referring  the  reports  to  the  auditor;  and 
requiring  him  to  give  notice  by  advertisement^  to  the  mortgage 
and  lien  creditors^  to  file  their  claims  before  a  certain  day;  di- 
recting him,  also^  to  prepare  an  account,  appropriating  the  fund 
in  the  hands  of  the  trustee,  to  the  payment  of  the  mortgage  and 
lien  creditors. 

The  several  mortgages  and  liens  being  filed  with  ihe  auditor^ 
in  compliance  with  this  order^  he  proceeded  to  state  the  account^ 
applying  the  fund,  in  the  first  place,  and  in  the  order  of  priori- 
ty^ to  the  payment  of  the  claim  of  the  appellee;  and  then,  in 
succession^  to  the  other  mortgages,  in  the  order  of  their  date,  so 
that  on  reaching  the  claim  of  the  appellants^  the  fund  was  ex- 
hausted^ and  they  were  excluded  from  all  participation. 

The  appellants  hereupon  filed  against  the  appellee's  claim, 
the  plea  of  usury,  in  due  form;  claiming,  on  that  ground,  ano- 
ther audit  and  account,  to  have  the  appellee  excluded  from  the 
distribution,  and  themselves  allowed  to  come  upon  the  proper* 
tion  of  the  fcmd,  which  would  result  from  his  exclusion.  This 
account  was  accordingly  stated,  shewing,  upon  the  rejection  of 
the  appellee's  claim,  a  balance  applicable  to  appellants'  claim, 
of  §15,676. 

Before  the  statement  of  the  first  accoimt,  and  prior  to  the  sale 
of  the  property,  on  the  ground  of  this  alleged  usury,  an  adjust- 
ment had  taken  place  between  the  trustee  and  the  appellee; 
and  by  agreement,  the  sum  actually  paid  and  advanced  was 
computed  at  $11,495,  with  interest  from  1840,  and  conceded 
to  be  fairly  due  by  the  trustee. 

On  the  part  of  the  appellants,  testimony  was  taken  to  esta- 
blish the  usury;  and  thereupon,  the  two  accounts  being  sub- 
mitted, the  court  below  ratified  the  first  account,  allowing  the 
appellee  his  claim,  as  adjusted  by  the  agreement  with  the  trus- 
22        V.7 
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tee^  and  rejecting  the  second  account.  From  this  order  the 
appellants  appeal;  and  contend:  '^  That  the  claim  being  found- 
ed on  an  usurious  and  unlawful  contract  of  loan^  between  the 
appellee  and  the  insolvent^  was  thus  rendered  null  and  void ; 
and  that;  thereby^  the  appellee  was  debarred  from  setting  up 
any  claim  against  the  insolvent^  or  from  recovering  any  part 
thereof  out  of  the  proceeds  of  the  property  mortgaged  to  secure 
said  loan." 

The  appellee^  on  the  contrary^  maintains,  that  he  is  entitled 
under  the  circumstances  of  the  case,  to  be  reimbursed  and  paid 
out  of  the  fund;  the  actual  amount  of  his  advances  to  the  insol- 
vent; and  that  the  decision  of  Bcdtimore  county  court;  acting 
upon  the  distribution  of  the  estates  of  insolvent  debtors,  is  final; 
and  thereupon  has  moved  that  the  appeal  taken  by  the  appel- 
lants be  dismissed. 

The  majority  of  this  court  are  of  opinion  that  this  moti(M> 
must  prevail;  because  the  decision  of  Baltimore  county  courtr 
in  the  premises;  is  final  and  conclusive. 

It  arises  out  of  a  proceeding;  originating  and  progressing  en- 
tirely on  the  insolvent  debtors'  side  of  that  court,  imder  the 
special  jurisdiction  given  in  such  cases  by  the  act  of  1805;  ch. 
110;  and  its  supplements;  and;  in  the  course  of  distribution  of 
the  estate  of  an  insolvent;  under  that  act.  By  its  provisions, 
the  application  of  the  party  is  to  be  made  to  the  county  court, 
and  upon  complying  with  its  requirements,  the  court  is  to  grant 
him  a  discharge.  He  is  required  to  execute  to  a  trustee  ap^ 
pointed  by  the  court,  a  deed  of  conveyance  of  all  his  property; 
and  under  their  direction;  the  trustee  is  to  make  the  sale  there- 
of; and  the  distribution  of  the  proceeds  among  his  creditors. 
The  whole  administration  of  the  property  of  the  insolvent, 
devolves  upon  the  court;  through  their  trustee.  He  is  author- 
ized to  to  make  sale  of  it;  clear  of  all  incumbrances;  and  out  of 
the  proceeds,  is  directed  by  the  laW;  to  satisfy  all  mortgages, 
judgments  and  liens,  according  to  their  priority.  Under  the 
12th  section;  the  court  exercises  the  control  over  this  distribu- 
tion, by  notice  to  all  parties^  to  bring  in  and  declare  their 
claims,  for  that  purpose.  So  that,  banning  with  the  sale  and 
ending  in  distribution,  having  the  entire  jurisdiction  over  the 


OF  MARYLAND.  171 


Carter  and  wife,  vi.  Dennison. — 1848. 


estale-ef  the  insolvent^  their  judgment  in  all  matters  appertain- 
ing to  it  is  conclusive;  because  they  are  the  exclusive  subjects 
of  the  special  jurisdiction  conferred  by  that  act.  The  court  is 
therein  restricted,  to  the  specially  delegated  objects  to  which  it 
refers; — the  case  of  insolvent  debtors.  All  the  subsequent 
changes,  (and  they  are  numerous,  as  regards  Baltimore  coun- 
ty court,)  leave  this  jurisdiction  over  sales  and  distribution, 
precisely  where  it  rested  under  the  act  of  1805.  The  institu- 
tioD  of  a  court  of  commissioners  of  insolvent  debtors,  by  the  act 
of  18iL6,  clu  221,  and  the  supplements  to  that  act,  were  only 
designed  to  relieve  the  county  court,  under  the  pressure  of  its 
increasing  business,  from  the  additional  labor  imposed  by  this 
extensive  class  of  cases  in  that  court.  It  was  but  an  ancillary 
tribunal,  bound  to  report  and  return. all  its  proceedings,  and  still 
subject,  to  Baltimore  county  court.  And  although  the  aid  of 
these  commissioners  was  required  to  carry  the  insolvent  appli- 
cation through  its  several  stages  to  a  discharge,  the  county 
court  still  retained  the  whole  control  over  the  acts  of  the 
trustee. 

The  act  of  1836,  ch.  133,  ^^  For  the  despatch  of  business  in 
Baliimore  county  court/'  is  supposed  to  have  produced  the 
change  on  which  this  right  of  appeal  is  founded,  by  engrafting 
upon  this  special  jurisdiction,  equity  powers^  and  upon  the 
subject  matter  here  in  question,  giving  to  the  court  concurrent 
powers  with  the  court  of  chancery. 

That  act  was  only  auxiliary  to  the  act  of  1835,  ch.  235;  the 
object  of  which  was  to  authorize  Baltimore  county  court,  ex 
(fficiOf  to  require  from  trustees  of  insolvents,  ^'  who  shall  here- 
after apply  for  the  benefit  of  the  insolvent  laws,"  an  annual 
report  of  the  funds  belonging  to  their  trust,  with  a  view  ^^  to 
cause  distribution  to  be  made  among  the  creditors."  Before 
this  act,  it  was  the  practice  of  some  trustees,  to  distribute  the 
fund  at  their  leisure;  and  occasionally,  to  omit  it  altogether. 
With  this  explanation,  the  propriety  of  the  provision  is  mani- 
fest. It  defined  the  extent  and  power  of  that  court  over  their 
trustees,  to  bring  them  annually  before  the  court  to  account. 
Now,  the  1st  section  of  the  act  of  1836,  extended  this  power 
to  cases  ^'  pending  in  said  court,"  in  which  the  trustees  of 
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such  debtors  had  not  yet  distributed  the  fund;  giving  to  saeh 
trustees,  ^^  in  ccues  then  pending, ^^  and  limited  to  such,  the 
right  to  apply  '^  to  said  court,  or  some  court  of  equity y"  for  an 
audit  and  directions  to  distribute  or  invest  the  funds.  The 
provision  in  the  second  section,  ^^  that  the  power  of  the  court  to 
appoint  an  auditor,"  in  insolvent  cases,  ^^  shall  be  conciurent 
with  that  of  the  courts  of  equity, ^^  if  construed  to  have  refer- 
ence to  insolvent  cases  in  those  courts,  is  not  susceptible  of  any 
practical  application;  because  the  courts  of  equity,  properiy 
speaking  have  no  jurisdiction  in  insolvent  cases.  If,  however, 
it  is  interpreted  to  mean,  that  Baltimore  county  court  shall  have 
the  power  to  appoint  an  auditor,  in  the  investigation  of  the  in- 
solvent causes  brought  before  them,  to  the  same  intent  thai 
courts  of  equity  appoint  an  auditor,  in  the  course  of  the  exer- 
cise of  their  equity  jurisdiction,  the  clause  is  then  intelligible, 
and  susceptible  of  practical  operation.  It  comports  with  the 
title  of  the  act :  ^'  To  facilitate  the  dispatch  ot  business  in  that 
court:"  and  being  consistent  with  the  reasonable  intention  of 
the  legislature,  such  must  be  deemed  the  true  construction. 
But  when  the  same  section  further  confers  powers,  concurrent 
with  the  courts  of  equity  in  the  distribution  of  the  funds  of  in- 
solvent debtors,  it  assumes  a  power  to  exist,  which  is  not  with- 
in the  scope  of  chancery  jurisdiction,  and  confers  nothing.  AU 
the  power  and  jurisdiction  in  cases  of  insolvent  debtors,  bad 
been  before  delegated  to  the  county  courts  and  orphans  courts 
of  the  State;  and  the  courts  of  equity  have  no  action  or  con- 
trol over  this  branch  of  jurisdiction.  Therefore,  no  such  power 
existed,  to  which  the  grant  of  the  act  of  1836  could  be  made  to 
apply;  and  the  provision  is  a  nullity. 

In  addition  to  this,  it  may  be  remarked,  that  in  the  distribu- 
tion of  insolvents'  estates,  the  county  courts  always  proceed 
according  to  equity  principles.  It  was  the  duty  and  practice  of 
those  courts,  before  the  passage  of  the  act  of  1836;  (1  H.Sf'O.y 
96,  McOuUoh  vs.  Dashielly)  and  it  is  not  improbable  that  the 
framers  of  this  provision,  at  the  time,  overlooked  this  principle, 
to  which  all  the  county  courts  in  the  State,  exercising  jurisdic- 
tion in  insolvent  cases,  must  conform.  The  whole  being  one 
entire  system,  resting  on  the  same  principles,  this  enactmest. 
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in  the  desigD  apparent  on  its  face,  prescribes  nothing  which 
BaUimare  county  court  was  not  bound  to  perform ,  and  which 
was  not  attained  before  it  was  enacted. 

That  from  a  special  limited  jurisdiction^  no  appeal  lies  to 
any  other  tribunal,  (see  8  G.  ^  J.,  448,  Wilmington  Rail 
Road  ns.  Condon;  and  Satxige  JManf,  Company  vs.  OvnngSy 
3  Oillf  497.)  And  in  its  particular  application  to  the  insolvent 
courts,  as  courts  of  limited  jurisdiction,  (see  5  Gfilly  89,  WU- 
Kams  vs.  WUUamSy)  where  the  appeal  of  the  trustee  from  an 
order  of  the  county  court,  in  the  case  of  an  insolvent  debtor, 
was  rejected  by  this  court;  while  in  the  case  of  ElUcoit  vs. 
ElSeott,  in  6  O.  ^  J.j  35,  it  had  previously  been  decided, 
that  a  trustee,  (xppwnted  by  a  court  of  chancery^  in  his  charac- 
ter as  trustee,  may^  for  the  benefit  of  the  creditors,  appeal  to 
this  court  against  an  order  in  chancery. 

The  order  on  which  the  present  appeal  is  taken^  being  one 
from  the  county  court,  in  the  exercise  of  its  special  jurisdiction 
over  the  estates  of  insolvent  debtors,  from  which  an  appeal  will 
not  lie,  this  appeal  is  therefore  dismissed. 

The  ease,  however ^  having  been  fully  and  ably  discussed , 
as  well  upon  the  merits  as  upon  this  preliminary  motion,  (and 
the  courts  not  entirely  unanimous  in  their  decision  upon  the 
motion,)  we  proceed  to  state  the  opinion  formed  upon  the 
merits,  in  which  they  all  concur,  and  from  which  it  will  result. 
that  the  appellants  have  sustained  no  prejudice,  by  this  sum- 
mary disposition  of  their  case,  upon  the  motion  to  dismiss  it. 

There  is  no  doubt  in  the  mind  of  the  court,  that  the  note 
and  the  mortgage  filed  by  the  appellee  as  the  evidence  of  his 
claim,  was  founded  upon  an  usurious  and  unlawful  loan,  made 
by  him  to  the  insolvent;  and  that  under  our  statute  against 
usury,  he  would  be  debarred  from  a  recovery  on  his  contract, 
in  any  proceeding  instituted  by  him  for  that  purpose,  either  in 
law  or  in  equity.  ^^  Where  all  usurious  contracts  are  declared 
by  law  to  be  null  and  void,  there  can  be  no  recovery,  either  at 
law  or  in  equity,  in  a  suit  infected  with  usury,  if  the  defence 
ct  usury  be  jdeaded."     Trambo  vs.  Blizzard^  6  G.  ^  J.,23. 

Thus,  then,  if  Dennison  is  seeking  to  enforce  his  lien  upon 
tbe  mortgage  premises  in  a  court  of  chancery,  the  plea  of  usury 
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is  a  full  defence  to  his  application.  He  is  met  at  the  threshold, 
with  the  objection  that  his  contract  is  void,  and  he  is  dismissed, 
even  without  redress,  to  the  extent  of  the  amount  actually  and 
bona  fide  due  to  him.  He  has  made  his  contract  with  refer- 
ence to  the  law,  and  is  presumed  to  know^  as  one  of  its  conse- 
quences, that  no  court  of  law  or  equity  will  lend  its  aid  to 
sustain  an  infected  contract.  The  door  of  justice  is  barred 
against  his  application  for  relief,  upon  an  agreement  made  in 
violation  of  the  letter  and  the  policy  of  the  law.  Whatever 
moral  obligation  may  subsist  between  him  and  his  debtor,  the 
law  creates  and  defines  the  legal  operation  of  his  contract,  and 
denies  any  interposition,  at  his  own  instance,  to  enforce  it 
He  is  thus  doomed  to  a  passive  position,  and  the  certain  loss  of 
his  debt,  unless  the  way  to  relief  is  opened  by  the  debtor  him- 
self, or  in  some  other  form.  This  the  debtor  may  do  by  his 
own  act,  and  give  vitality  to  the  obligation  otherwise  inert  and 
void.  If  he  seeks  relief  from  his  creditor  on  the  ground  of 
usury,  claiming  the  legal  dispensation  from  his  contract;  if  the 
circumstances  compel  him  to  address  a  court  of  equity,  to  relieve 
his  property  from  the  incumbrance  of  the  creditor's  lien;  if  he 
brings  this  usurious  creditor,  with  his  contract,  into  a  court  of 
conscience;  he  is  at  once  warned,  that  he  must  do  equity  him- 
self before  he  can  ask  it  of  others.  He  is  required  to  pay  or 
tender  the  actual  amount  of  money  advanced,  as  a  preliminaiy 
to  any  action  on  the  part  of  the  court.  For  ^Hhere  is  a  recog- 
nized distinction  between  that  and  the  case  of  a  mortgagor,  who 
goes  into  chancery  seeking  relief  against  the  mortgage  on  the 
ground  of  usury;  which  will  only  be  extended  to  him  on  his 
paying,  or  offering  to  pay,  the  principal  and  legal  interest  of 
the  sum  due,  and  this  upon  the  principle,  that  he  who  seeks 
equity,  to  obtain  relief,  must  do  equity."  6  G.  ^J.y2i, 
Trumbo  vs.  Blizzard. 

In  such  a  case  the  debtor  becomes  the  complainant,  and  is 
properly  subject  to  this  just  and  universal  principle  of  equity; 
while,  if  he  waits  for  the  action  of  his  creditor^  it  is  otherwise. 
When  he  becomes  the  actor  and  the  originator  of  the  proceed- 
ing, he  must  fail  as  a  plaintiff,  either  in  a  court  of  law  or 
equity,  and  be  must  lose  his  debt;  because  there  is  no  /arum, 
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whereiD  be  mfty  enforce  an  agreement^  declared  by  the  law  to 
be  tainted  and  forbidden. 

Now^  what  iff  the  attitude  of  Dennison  here  ?  Is  he  the  actor 
83  is  contended  by  the  appellants?  Let  it  be  remembered^  that 
the  term  for  which  his  loan  was  made  has  not  yet  expired ;  and^ 
by  the  condition  of  his  mortgage^  the  debt  from  the  insolvent 
18  not  due  to  him  until  1850.  He  has  no  claim  in  law  or 
eqaity  founded  upon  his  contract^  nor  can  he  place  himself^  of 
his  own  will  and  motion^  in  the  position  of  plaintiff  against  his 
debtor.  He  is  called  then  into  his  present  predicament  by  the 
order  of  the  court;  in  other  words  by  the  act  of  the  law.  In 
the  administration  of  its  policy  in  regard  to  insolvent  debtors^ 
the  law  has  superseded  the  action  of  the  creditors^  and  invested 
its  trustee  with  the  control  and  disposal  of  the  insolvent's  pro- 
perty. By  the  action  of  the  trustee,  the  property  is  converted 
into  a  fund,  which  is  brought  into  court  for  distribution,  accord* 
ing  to  the  respective  equities  of  the  creditors.  If  he  stands  aloof 
and  declines  to  come  in,  his  debt  is  forever  gone.  He  has  then 
no  alternative.  His  security  is  withdrawn  from  his  grasp  by 
the  act  of  the  law,  and  he  is  warned  to  come  in  upon  the  fund, 
or  be  forever  precluded  from  any  claim,  either  upon  the  pro- 
perty or  upon  the  fund.  But  for  this  interposition  of  the  court, 
he  might  have  stood  off  from  any  participation  in  the  proceed- 
ing. He  must  have  remained  passive  from  necessity,  for  his 
mortgage  debt  was  not  yet  due,  and  he  was  in  no  condition  to 
act.  And,  even  if  due,  anticipating  the  consequence  of  any 
movement  on  his  part,  he  would,  for  his  own  interest,  have 
awaited  the  attack,  which  would  place  him  on  equitable 
grounds,  and  secure  him  his  debt. 

What  then  is  his  relation  to  the  appellants,  who  are  seeking 
to  make  him  the  actor  in  these  proceedings?  They  are  the 
alienees  of  the  mortgagor,  and  stand  in  his  place.  They  can- 
not claim  to  stand  in  a  better  position.  Dennison  has  insti- 
tuted no  proceeding  against  them  or  the  property.  We  have 
seen  that  he  could  not.  He  comes  therefore  into  court  upon 
(he  same  terms  and  under  the  same  authority  with  the  appel- 
bints,  and  when  he  presents  his  claim,  as  required  by  the  order 
of  the  court,  which  leaves  him  no  option,  the  appellants  inter- 
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pose  the  plea  and  exceptions  by  which  they  attack  and  impeach 
it.  Surely,  by  every  sound  analogy  and  reason  in  law^  they 
are  the  actors.  They  demand  to  be  relieved  as  against  him, 
and  thus  bring  tlieir  case  fully  within  the  spirit,  if  not  up  to  the 
strict  letter  and  meaning  of  the  rule,  that  requires  equity  first 
from  them.  ^' Where  the  plaintiff  has  the  assistance  of  a  court 
of  equity,  to  set  aside  an  usurious  contract,  it  must  be  ou  the 
terms  of  paying  what  was  really  advanced,  with  legal  interest/' 
2  Brown^s  Ch.  jR.,  640,  Scott  vs.  Nesbit.  See,  also,  West  vs. 
Beanes,  3  H.  ^  /.,  568. 

We  must  bear  in  mind,  that  Denn%son*s  security  is  the  pro- 
perty  mortgaged  to  him.  Upon  Smithes  application  for  the 
benefit  of  the  insolvent  laws,  the  property  is,  by  law,  placed 
under  the  control  of  the  trustee,  and  without  the  consent  of  the 
lien  holders,  converted  into  money.  This  fund  brought  ioto 
court  b  substituted  for,  and  there  represents  the  property.  The 
legislature,  by  conferring  on  the  trustee  the  whole  estate  and 
aiuthority  to  sell  it',  never  designed  to  divest  the  lien  holders  of 
their  pre-existing  rights,  or  to  place  them  in  a  worse  position 
than  they  sustained  before  his  appointment.  And  when  the 
trustee  sells,  and  the  money  is  brought  into  court,  it  is  as  if  the 
property  itself  was  there  under  the  former  existing  priorities. 
Whatever  preference  the  creditor  had  upon  the  property,  he 
has  upon  the  fund;  and  when  a  subsequent  mortgagee  comes 
in  upon  the  fund,  impeaching  a  preceding  lien,  when  he  pro- 
poses to  make  his  own  security  available,  by  attacking  the 
prior  lien  of  another  creditor,  equity,  in  every  view  of  such  a 
casey  must  regard  him  as  the  complainant  and  actor,  and  bef<xe 
he  receives  equity,  he  is  bound  to  concede  it  to  others. 

To  consider  Dennison  the  especial  actor  in  this  proceeding, 
by  selecting  him  among  all  the  creditors,  would  be  straining 
the  law  to  a  point,  which  the  circumstances  will  not  justify. 
He  asserts  no  right  to  the  rigorous  exaction  of  his  contract. 
The  law  has  undertaken  to  abridge  its  terms,  by  making  it 
solvendwm  inprcesenti,  when  its  limitation  was  extended,  by 
express  covenant,  to  the  year  1850.  And  to  call  him  into 
court  before  the  expiration  of  his  time,  and  before  he  himself 
claims,  or  can  claim,  of  his  own  motion,  the  strict  letter  of  his 
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bond,  entitles  him^  by  every  fair  consideration ,  to  the  equitable 
abatement  of  the  severity  of  the  law. 

This  purports  to  be  an  appeal  from  equity.  The  assets  of 
insolvents  are  always  administered  upon  equitable  principles. 
lH.^G.y9&y  McCuOoh  vs.  Dashiely  (ante.)  And  yet  it  is 
claimed  by  the  appellants  here,  to  enforce  the  utmost  rigor  of 
the  law.  To  do  so,  would  be  to  violate  every  prmciple  of 
equity;  first,  to  coerce  his  appearance  in  court,  and  then  strip 
him  of  every  dollar  of  his  immatured  claim:  SummumjitSj 
summa  injuria. 

To  dlow  him  the  full  amount  of  his  actual  advances,  as  the 
court  below  has  done,  is  no  novel  application  of  chancery  prin- 
ciples. It  is  a  result  reached  upon  the  known  pathways  of 
equity.  It  is  the  duty  and  the  proper  province  of  a  court  of 
equity  in  a  case  like  this,  to  look  at  all  the  circumstances,  and 
if  the  status  of  the  party  before  them  is  involuntary,  and  not  df 
his  own  seeking,  to  assign  him  an  equitable  position  in  court, 
in  relation  to  all  the  other  parties;  not  to  make  him  the  actor 
in  the  proceeding,  to  his  own  prejudice,  where  he  has  not 
selected  it  himself,  and  his  standing  in  court,  will  bear  any 
other^  and  a  more  favorable  construction.  Upon  these  grounds, 
but  for  the  previous  disposition  of  the  case  on  the  preliminary 
motion,  we  should  have  sustained  the  judgment  of  Baltimore 
county  court  in  the  premises. 

APPEAL   DISMISSED    WITH    COSTS. 


James  C.  Achison  vs.  Jonathan  Huddleson,  Superin- 
tendent OP  THE  United  States  Road  within  the 
limits  op  the  State  of  Maryland. — December  1848. 

The  act  of  Assembly  passed  the  10th  of  March  1843,  imposing  certain  tolls 
upon  passengers,  in  **any  passenger  or  mail  coach,*'  passing  over  the  Oinii- 
herland  road,  is  no  violation  of  the  compact  between  the  UnUtd  8taUa  and 
Jdarylandf  under  the  acts  of  Congress  ceding  to  the  latter  that  portion  of 
said  road  within  her  limits,  and  the  act  of  this  State  of  1831,  ch.  85,  and 
it»  supplements  accepting  the  same. 

23        V.7 
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A  carriage  whenever  it  is  carrying  the  mail,  must  be  held  to  be  laden  with 
the  property  of  the  United  Staiea  within  the  true  meaning  of  this  compact, 
and  consequently  exempted  from  the  payment  of  tolls. 

But  this  exemption  does  not  apply  to  any  other  property  conveyed  in  the  same 
vehicle,  nor  to  any  person  travelling  in  it,  unless  he  is  in  the  service  of  the 
United  States,  and  passing  along  in  pursuance  of  orders  from  the  proper 
authority. 

The  stipulation  in  behalf  of  the  United  States,  is  limiUd  to  the  carriages  laden 
with  the  property  of  the  government,  and  their  necessary  incidents,  the 
horses  by  which  they  are  drawn,  and  the  driver  who  guides  them. 

The  tolls  imposed  by  the  act  of  the  10th  of  March  1843,  are  not  to  be  re- 
garded as  imposed  upon  the  coach,  but  upon  the  passengers. 

This  contract  should  not  be  expounded  by  the  rules  applicable  to  grants  be> 
tween  individuals,  but,  in  a  liberal  spirit,  securing  to  the  United  States  the 
full  benefit  of  the  exemption,  and,  at  the  same  time,  leaving  the  Stale  in 
possession  of  the  means  to  accomplish  the  great  object  of  the  contract^ 
viz.,  the  preservation  of  the  road. 

Appeal  from  Allegany  county  court. 

An  action  of  assumpsit  was  instituted  in  Allegany  county 
court  at  April  term  1846^  by  Jaines  C  Achison^  the  appellee^ 
who  was  duly  appointed  the  superintendent  of  that  part  of  the 
United  States  road  within  the  limits  of  the  State  of  Marylandy 
by  virtue  of  the  act  of  1831^  ch.  85^  passed  on  the  23rd  of 
January  1832^  and  the  several  supplements  thereto^  to  recover 
the  sum  of  $716;  for  tolls  due  said  superintendent  for  passen- 
gers travelling  in  the  stage  coaches  of  the  defendants  over  said 
road. 

The  case  was  submitted  upon  an  agreement  of  facts  entered 
into  between  the  parties,  which,  with  the  several  acts  of  As- 
sembly and  of  Congress  therein  referred  to,  is  fully  set  forth  in 
the  opinion  of  the  court.  Upon  this  statement  of  facts,  ^pro 
/orma  judgment  for  the  amount  agreed  upon  was  rendered  for 
the  plaintiff,  from  which  the  defendants  appealed  to  this  court. 

The  cause  was  argued  before  Dorsey,  C  J.,  Spexoe, 
Martin  and  Frick,  J. 

By  Nelson  and  Price  for  the  appellant,  who  contended, 
that  upon  the  statement  of  facts,  there  was  error  in  the  judg- 
ment of  the  court  below;  because  the  provisions  of  the  acts  of 
Assembly  of  MaryUmdy  set  out  in  said  statement,  and  by  virtue 
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and  force  of  which;  the  plaintiff  in  the  court  below  sought  to 
support  his  suit,  are  repugnant  to  the  provisions  of  the  act  of 
Congress,  likewise  referred  to  in  said  statement,  and  are  there- 
fore inoperative  and  void. 

McKaig  for  the  appellee,  insisted,  that  this  case  is  clearly 
distinguishable  from  the  case  of  Searight  vs.  Stokes,  et  aL^  3 
How,,  151,  and  Neil,  Moore  4*  Cb.,  vs.  The  State  of  Ohio, 
same  book,  720.  That  the  act  of  Maryland,  of  the  lOlh  of 
March  1843,  is  not  liable  to  the  objections  which  prevailed  in 
Ae  cases  in  3  Howard,  referred  to.  That  the  provision  of  the 
act  of  1843,  on  which  this  action  is  founded,  is  general,  em- 
bracing all  passengers  in  four  horse  coaches  or  stages,  and  is 
not,  therefore,  in  violation  of  the  compact  between  the  State 
of  Maryland  and  the  United  States,  as  contained  in  the  Ma- 
ryland act,  passed  January  23rd  1832. 

]U.&RTi;^,  J.,  delivered  the  opinion  of  this  court. 

The  legislature  of  Maryland,  on  the  23rd  of  January  1832, 
passed  an  act,  entitled  ^^an  act  for  the  preservation  and  repair 
of  that  part  of  the  United  States  road,  within  the  limits  of  the 
State  of  Maryland.^ ^ 

The  ^st  section  declares,  that  as  soon  as  the  assent  of  the 
government  of  the  United  States  is  obtained,  as  prescribed  by 
the  thirteenth  section  of  the  act,  the  road  shall  be  placed  under 
the  care  of  the  State;  and  provides  for  the  appointment  of  a 
superintendent  of  that  part  of  the  road  lying  within  the  limits 
of  the  State;  and  confers  upon  him  full  power  and  authority  to 
erect  toll-gates  thereon,  at  suitable  distances. 

The  second  section  contains  a  specific  enumeration  of  the 
vehicles,  and  property  upon  which  tolls  are  to  be  imposed,  and 
the  rates  at  which  they  are  to  be  charged;  and,  among  other 
things,  provides,  "that  for  every  chariot,  coach,  coachee,  stage, 
wagon,  phaeton,  chaise,  or  other  caniage,  with  two  horses  and 
four  wheels,"  there  shall  be  imposed  a  toll  of  twelve  cents;  and 
for  either  of  the  carriages  last  mentioned,  with  four  horses, 
eighteen  cents.  And  after  certain  domestic  exemptions,  which 
have  no  connection  with  the  present  case,  the  section  terminates 
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with  this  proviso:  ^'  That  no  toll  shall  be  received  or  collected 
for  the  passage  of  any  wagon  or  carriage,  laden  with  tlie  pro- 
perty of  the  United  StateSy  or  any  cannon  or  military  stores  be- 
longing to  tlie  United  States j  or  to  any  of  the  States  composing 
this  Union." 

By  the  thirteenth  section  it  is  declared  :  ^^  That  this  act  shall 
have  no  force  or  effect,  until  the  Congress  of  the  United 
States  shall  assent  to  the  ^ame;  and  until  so  much  of  the  said 
road  as  lies  within  the  limits  of  the  State,  be  first  put  in  a  good 
and  complete  state  of  repair,  by  an  appropriation  made  by  the 
Congress  of  the  United  States  to  repair  the  same;  and  to  pay 
the  expense  of  building  toll-houses  and  erecting  toll-gates,  to 
be  built  and  erected  by  the  superintendent,"  &c.,  with  the 
provision:  ^'That  the  General  Assembly  might,  at  any  future 
session,  change,  alter  or  amend  this  act,  so  as  to  regulate  the 
amount  of  tolls;  provided,  that  the  same  should  not  be  so 
altered  or  amended,  as  to  reduce  or  increase  the  rates  of  tolls 
thereby  established,  below  or  above  a  sum  necessary  to  defmy 
the  expenses  incident  to  the  preservation  and  repair  of  the  road, 
for  the  payment  of  fees  and  compensation  to  the  superintend- 
ent, collectors  of  tolls,  and  other  agents:  with  the  further  pro- 
vision, ^Uhat  no  change,  alteration  or  amendment,  shall  ever 
be  adopted,  that  will  in  anywise  defeat  or  affect  the  true  inteni 
and  meaning  of  this  act." 

The  remaining  sections  it  is  unnecessary  to  notice,  as  they 
are  mere  police  regulations,  introduced  into  the  act  for  the  pur- 
pose of  securing  the  faithful  application  of  the  tolls  to  the  pre- 
servation and  repair  of  the  road. 

An  amendatory  act,  with  respect  to  the  preservation  and  re- 
pair of  this  road,  was  passed  by  the  General  Assembly  of  Mary- 
land,  on  the  1st  of  March  1843. 

By  the  first  section  of  this  act,  it  is  declared,  ^'  that  there 
shall  be  demanded  and  received  by  the  toll  collectore,  on  the 
road  within  the  limits  of  the  State,  from  the  owner  or  owners 
of  every  passenger  or  mail  coach,  or  stage,  passing  the  gates  on 
said  road,  the  sum  of  four  cents  for  every  passenger  carried  in 
the  same  for  the  space  of  ten  miles,  on  said  road,  and  so  in 
proportion  for  every  greater  or  less  distance;  which  shall  be 
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taken  and  received  in  lieu  of  the  tolls  now  established  by  law, 
on  all  coaches  or  stages  with  four  horses,  passing  over  said 
load^  and  which  shall  be  collected,  &c.,  as  other  tolls  are  col- 
lected and  expended,  under  existing  laws." 

The  second  section  declares,  that  it  shall  be  the  duty  of  the 
pn^rietor  or  proprietors,  his  or  their  agent,  to  furnish  under 
oath,  on  the  first  Monday  of  every  month,  to  the  gate-keeper 
at  gate  No.  1,  a  list,  showing  the  number  of  passengers  trans- 
ported over  said  road,  in  their  respective  coaches,  for  the  month 
next  preceding  the  time  when  the  said  list  is  to  be  returned. 

The  third  section  provides,  that  in  the  event  of  the  said  pro- 
prietors, or  their  agents,  failing  or  refusing  to  comply  with  the 
provision  of  the  second  section  of  the  act,  it  shall  be  the  duty 
of  the  gate-keeper  at  gate  No.  1,  to  demand  of  and  receive  from 
such  proprietors  so  failing,  the  sum  of  one  dollar  for  each  and 
every  stage-coach  passing  over  said  road  its  entire  length. 

And  by  \hefourih  section,  it  is  made  the  duty  of  the  super- 
inlendant  to  institute  proceedings  at  law,  either  in  the  county 
courts  or  before  a  justice  of  the  peace,  against  the  proprietors  of 
all  or  any  of  the  stage-coaches,  upon  their  refusal  or  neglect  to 
pay  all  tolls  imposed  by  this  act. 

An  action  of  assumpsit  was  instituted  in  Allegany  county 
court  by  the  appellee,  as  superintendent  of  the  road  within  the 
limits  of  the  State  of  Maryland ^  to  recover  the  sum  of  $716, 
for  tolls  alleged  to  be  due  to  him  for  passengers  traveling  in  the 
stage-coaches  of  the  appellant,  over  the  road  in  question. 

The  case  was  submitted  to  the  court  upon  an  agreed  state- 
ment of  facts,  the  material  parts  of  which  are  substantially  as 
follows : — 

1.  It  is  agreed  that  the  stage  coaches^  for  which  the  sum  of 
one  dollar  each  is  sought  to  be  recovered  in  this  action,  were 
four  horse  stage-coaches,  used  and  employed  by  the  defendants 
under  their  contract  with  the  United  States  of  the  5th  of  Sep- 
tember 1839,  for  the  transportation  of  the  mail  of  the  United 
States,  and  that  the  passengers,  for  the  failure  of  the  defend- 
ants to  furnish  a  list  of  whom,  under  the  second  section  of  the 
act  of  the  10th  of  March  1843,  were  passengers  transported  in 
the  said  coaches  conveying  the  United  States  mail. 
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2.  That  the  number  of  coaches  in  which  (he  said  mails 
were  carried,  were  necessary  for  the  carriage  of  the  said  mails, 
and  that  there  was  no  unfairness  or  fraud  on  the  part  of  the 
defendants,  in  dividing  the  mails  so  as  to  use  a  greater  number 
of  coaches,  for  the  carriage  of  the  said  mails,  than  were  actu- 
ally necessary  for  such  purpose. 

3.  That  the  defendants  did  carry  passengers  in  the  said  four 
horse  coaches,  and  that  the  said  defendants  did  not  comply 
with  the  provision  of  the  second  section  of  the  act  of  the  Gene- 
ral Assembly  of  Maryland,  of  the  10th  of  March  1843,  by 
returning  a  list  on  the  first  Monday  of  every  month,  or  at  any 
other  time,  showing  the  number  of  passengers  thus  transported 
over  the  said  road,  in  the  said  coaches. 

It  was  further  admitted,  that  the  said  acts  of  Assembly  did 
not  increase  the  tolls  above  a  sum  necessary  to  defray  the  ex- 
penses incident  to  the  preservation  and  repair  of  the  said  road ; 
and  it  was  agreed,  that  if  upon  this  statement  of  facts,  the  court 
should  be  of  opinion  that  the  plaintiff  is  entitled  to  recover, 
either  upon  the  present  declaration,  or  upon  an  amended  de* 
claration,  for  the  four  cents  per  passenger  for  every  ten  miles, 
the  judgment  is  to  be  entered  for  the  plaintiff  for  the  sum  of 
$716.  But  if  the  court  should  be  of  opinion,  that  the  plamtiff 
is  not  entided  to  recover  in  either  case,  then  judgment  was  to 
be  given  for  the  defendants.  A  pro  forma  judgment  was  reu* 
dered  for  the  appellee,  upon  this  statement  of  facts,  from  which 
the  present  appeal  has  been  taken. 

By  an  act  passed  on  the  3rd  of  July  1832,  Congress  de- 
clared its  assent  to  the  law  of  Marylandy  as  well  as  to  the  law 
of  Pennsylvaniay  of  the  4th  of  April  1831,  and  appropriated 
the  sum  of  $150,000,  for  the  reparation  of  the  road  east  of  the 
Ohio  river,  and  for  the  other  improvements  required  by  the 
laws  of  those  States. 

On  the  24th  of  June  1834,  there  was  an  additional  appropri- 
ation by  Congress,  for  the  construction  and  repair  of  the  Chim- 
berland  road,  the  fourth  section  of  which  declares :  ^^  That  as 
soon  as  the  sum,  by  this  act  appropriated,  shall  be  expended  in 
the  repair  of  said  road,  agreeably  to  the  provisions  of  this  act, 
the  same  shall  be  surrendered  to  the  States,  respectively,  through 
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which  said  road  passes;  and  the  United  StcUes  shM  not  there- 
after be  subject  to  any  expense  for  repairing  said  road. 

As  soon,  therefore,  as  the  United  States  assented  to,  and 
complied  with  the  propositions  and  conditions  contained  in  the 
Man/land  law,  a  compact  was  created  between  the  general 
government  and  the  State  of  Maryland^  through  their  respec- 
tive legislatures,  obligatory  upon  both  parties,  the  terms  and 
character  of  which  is  to  be  found  in  the  statute  of  Maryland 
of  the  23rd  of  January  1832;  and  the  single  question  raised  for 
our  consideration  by  this  record,  is,  whether  the  provisions  of 
the  act  of  the  lOlh  of  March  1843,  are  to  be  pronounced  in- 
operative and  void,  as  an  infraction  of  this  contract,  between 
the  United  StcUes  and  the  State  of  Maryland. 

On  the  4th  of  April  1831,  the  State  of  Pennsylvania  passed 
an  act  for  the  preservation  and  repair  of  the  CumbertaTtd  road. 

The  stipulation  in  favor  of  the  United  States,  was  similar  in 
term»  to  the  Maryland  act  of  the  23rd  of  January  1832.  The 
law  of  Maryland y  indeed,  is  a  literal  transcript  of  the  Pennsyl- 
vania act,  introduced  to  accomplish  the  same  ends  and  purpo- 
ses. They  both  declare  that  no  toll  shall  be  collected  for  any 
carriage  laden  with  the  property  of  the  United  States,  or  any 
cannon  or  military  stores  belonging  to  the  United  States,  or 
to  any  of  the  States  composing  this  Union. 

On  the  13th  of  June  1836,  Pennsylvania  passed  another 
act,  declaring :  "  That  in  all  cases  of  wagons,  carriages,  stages, 
or  other  modes  of  conveyance,  carrying  passengers  or  goods, 
sach  wagon,  stage  or  other  mode  of  conveyance,  shall  pay 
half-toll  upon  such  modes  of  conveyance." 

This  act  was  pronounced  by  the  Supreme  Court,  in  the 
case  of  Searight  vs,  Stokes,  decided  at  the  January  term 
1845,  ^How.y  151,  to  be  void,  upon  the  ground,  that  a  car- 
riage, whenever  it  is  carrying  the  mail,  must  be  held  to  be 
laden  with  the  property  of  the  United  States,  within  the  true 
meaning  of  the  compact  between  the  United  States  and  the 
State  of  Pennsylvania. 

But  the  chief  justice,  in  delivering  the  opinion  of  the  conrt, 
at  page  170,  says  :  "  Unquestionably  the  exemption  of  carria- 
ges bearing  the  mail,  is  no  exemption  of  any  other  property. 
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conveyed  in  the  same  vehicle;  nor  of  any  person  tiaveling  in 
it^  unless  he  is  jn  the  service  of  the  United  Staiesy  and  passing 
along  in  pursuance  of  ordei-s  from  the  proper  authority.  Upon 
all  other  persons^  although  traveling  in  the  mail  stage,  and 
upon  their  baggage,  or  any  other  property,  although  con- 
veyed in  the  same  carriage  with  the  mail;  the  State  of  Pennr 
sylvania  may  lawfully  collect  the  same  toll  that  she  chaiges 
either  upon  passengers,  or  similar  property,  in  other  vehicles." 
The  court  held,  that  <^the  compact  did  nothing  more  than  ex- 
empt the  carriages  laden  with  the  property  of  the  United  States ^ 
and  the  persons  and  baggage  of  those  who  were  engaged  in  their 
service;"  and  that  '^toli  might  be  imposed  upon  every  thing 
else,  in  any  manner  passing  over  the  road«" 

The  act  of  Ohio  of  the  4th  of  February  1831,  has  a  reser- 
vation in  favor  of  the  United  States y  in  character  similar  to  that 
of  Maryland^  but  broader  in  its  terms. 

The  ith  section  provides :  ^'That  no  toll  shall  be  collected 
for  the  passage  of  any  stage  or  coach  conveying  the  mail  of 
the  United  States,  or  horses  bearing  the  same,  or  any  wagon 
or  carriage  laden  with  the  property  of  the  United  States,  or 
any  cavalry  or  other  troop,  arms  or  military  stores  belonging  to 
the  same,-  or  to  any  of  the  States  composing  this  Union,  or  any 
persons  on  duty  in  the  military  service  of  the  United  States^ 
or  of  the  militia  of  any  of  the  States." 

The  legislature  of  Ohioy  by  the  4th  section  of  an  act  passed 
on  the  6(h  of  February  1837,  imposed  a  toll  of  ^'three  c#nts  on 
every  passenger,  transported  in  the  mail-stage,  at  each  toll- 
gate."  By  the  24th  section  of  the  act  of  the  19th  of  March  1838, 
the  board  of  pub{ic  works  was  authorised  to  revise  and  modify 
the  rates  of  toll  to  be  paid  by  persons  using  the  road,  and  in  pur- 
suance of  this  powerj  the  board,  by  an  order,  raised  the  toll  on 
each  passenger  in'  the  mail-stage,  to  ten  cents :  ^'But  no  toll 
was  cbaiged,  either  by  the  law,  or  the  order  of  the  board,  upon 
persons  travelling  in  any  other  carriage. 

In  the  case  of  Neil,  Moore  Sf  Co,,  vs.  the  StiUe  of  Ohio, 
3  How.,  720,  the  Supreme  Court  pronoUticed  the  toll  imposed 
by  these  acts,  a  violation  of  the  compact  between  the  general 
government  and  the  State,  because  they  were  levelled  exelo- 


OF  MARYLAND.  igg 


AeliiBOD  vs.  fluddlasoD. — 1848. 


sively  against  passengers  traveling  in  the  mail  coaches  of  the 
Uniied  States,  But  the  court  again  say,  as  they  decided  in 
the  case  of  Searight  vs,  Stokes :  ^^  That  they  do  not  mean  to 
deny  the  right  of  the  State  to  impose  a  toll  upon  passengfers  in 
the  mail  stages,  provided  the  power  is  exercised  within  the  spirit 
and  meaning  of  the  agreement^  by  which  the  road  was  trans- 
ferred to  the  care  of  the  States.  #♦•••'>  The  language 
of  the  court  is^  Ihat  ^<as  the  compact  contains  no  stipulation 
for  the  exemption  of  travelers  in  the  mail  stages^  the  general 
government  can  demand  no  advantages  in  their  behalf,  which 
are  not  extended  to  passengers  in  other  vehicles.  But  they 
have  a  right  to  indst,  that  the  equality  upon  this  subject^  which 
Ohio  originally  promised,  shall  still  be  maintained;  that  the 
privities  and  advantages  intended  to  be  secured  to  the  carriages 
conveying  the  mail,  over  those  granted  to  other  vehicles,  shall 
be  preserved  in  substance  and  reality  as  well  as  in  form,  and 
that  the  passengers  in  the  mail  stages  shall  not  be  selected  and 
set  apart,  as  the  especial  objects  upon  which  burdens  are  to  be 
laid,  and  to  which  travelers  in  other  carriages  are  not  to  be 
subjected." 

That  the  State  retains  the  right  to  enforce  tolls  upon  passen- 
gers traveling  in  the  mail  coaches  in  common  with  travelers  in 
odier  vehicles,  has  been  directly  determined  by  the  Supreme 
Court,  whose  decisions  upon  the  question  are  to  be  received  as 
conclusive. 

It  is  strange,  indeed,  that  this  question  of  power  should  ever 
have  become  a  subject  of  contention.  The  stipulation  in  be- 
half of  the  United  States^  is  limited  to  the  carriages  laden  with 
the  property  of  the  government,  and  their  necessary  incidents, 
the  horses  by  which  they  are  drawn,  and  the  driver  who  guides 
them.  But  it  would  be  a  most  extraordinary  expansion  of  the 
exemption  to  maintain  that  it  embraces  the  passenger,  who,  in 
no  proper  sense,  can  be  considered  as  an  incident  to  the  mail 
coach,  and  who  is  transported  by  the  owner  of  the  stage,  for 
h»  own  profit  and  advantage. 

The  provisions  of  the  Maryland  act  of  the  10th  of  March 
1843,  with  respect  to  both,  is  so  general  in  its  character,  em- 
bracing all  passengers  in  four-horse  coaches  or  stages,  and  is 
24        V.7 
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not^  therefore^  obnoxious  to  the  objection^  which  was  held  to  be 
fatal  in  the  Ohio  cases.  And  the  right  of  the  appellee  to  main- 
tain this  action^  depends  on  the  question,  whether  the  tolls 
authorised  by  the  act  of  1843,  are  to  be  regarded  as  imposed 
upon  the  coach,  or  upon  the  passengers?  This  can  scarcely 
be  considered  as  an  open  question,  after  the  decision  of  the 
case  of  Neily  Moore  if  Co.,  vs.  the  Stale  of  Ohio,  in  3 
How.y  720. 

The  fifth  section  of  the  act  of  Okio,  of  the  6th  of  February 
1837,  provides,  "that  each  and  every  driver  of  any  stage, 
coach,  or  other  vehicle,  belonging  to  any  such  mail  contrac- 
tors, other  than  such  as  are  allowed  to  carry  passengers  free  of 
toll,  shall  at  each  and  every  gate,  report  the  number  of  seats 
occupied  in  such  stage,  to  the  keeper  of  such  gate,  whose  duty 
it  shall  be  to  open  an  account  against  the  prcprietor  or  proprie- 
tors of  such  stage,  &c.,  in  a  book  kept  for  that  purpose,  three 
cents  for  each  passenger,  as  provided  in  the  preceding  section 
of  this  act;  and  aaid  proprietor  or  proprietors  shall  pay  over  to 
such  gate-keeper,  at  the  end  of  every  three  months,  the  aggre^ 
gate  amount  of  tolls  which  shall  have  become  due  for  passen- 
gers, and  charged  as  above  provided." 

The  sixth  section  declares,  "that  should  the  driver  of  any 
stage,  &c.,  neglect  or  refuse  to  report  to  any  gate-keeper  the 
number  of  seats  occupied  in  said  coach,  as  required  by  the 
preceding  section,  it  shall  be  the  duty  of  such  gate-keeper  to 
chaige  the  proprietor  or  proprietors  of  such  stage,  at  the  mte 
aforesaid,  for  each  and  eveiy  seat  which  might  be  occupied  in 
the  same,  to  be  recovered  in  an  action  of  debt."  And  by  the 
eighth  section,  "the  board  of  public  works  is  authorised  to  col- 
lect tolls  from  axiy  proprietor  or  proprietors  of  any  line  of  stages, 
post  coaches,  or  other  vehicle  for  the  conveyance  of  passengers 
quarterly,"  &c.  It  is  perceived,  that  by  this  act,  the  proprie- 
tor is  made  responsible  for  the  tolls  laid  on  the  passengers. 
And  we  have  seen  that  in  the  case  of  Neil  mid  Moore  vs.  The 
State  of  Ohio,  the  Supreme  Court  considered  the  tolls  author- 
ised by  this  act,  as  imposed  upon  the  passengers  carried  in  the 
mail  coaches,  and  it  was  ruled  to  be  invalid,  only  because  it 
was  unequal  and  partial  in  its  operation. 
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It  appears  from  the  case  of  The  Slate  of  Ohio  vs.  Neil  and 
Moore,  as  stated  by  the  reporter  in  7  Ohio  Rpp.,  132,  that  the 
legislature  by  a  statute  of  the  3d  of  March  1834,  declared  it  to 
fce  the  duty  of  every  stage  driver  to  report  at  each  gate,  to  the 
keeper,  the  number  of  seats  occupied  in  such  stage  or  coach, 
and  to  pay  at  the  rate  of  four  cents  for  each  seat  so  occupied. 
The  court  decided  that  this  was  to  be  considered  as  a  tax 
imposed  upon  the  passenger,  and  not  on  tlie  coach  itself^  and 
was  no  invasion  of  the  compact  formed  between  the  general 
government  and  the  State  of  Ohio. 

They  say :  "The  proposition  cannot  be  maintained,  that  the 
passengers  are  necessary  for  the  conveyance  of  the  mail,  and 
if  they  are  not^  a  tax  on  them  is,  in  no  light  in  which  the  sub- 
ject can  be  viewed^  a  tax  on  the  coach  itself,  nor  calculated  in 
its  consequences  to  impede  or  obstruct  the  transportation  of  the 
mail." 

The  progress  of  the  mail  coach  could  not  be  arrested  for  the 
purpose  of  exacting  tolls  from  the  tmvelers,  and  the  mode  pre- 
scribed by  the  act  of  1S43  is  the  only  practicable  form  in  which 
a  toll  of  this  description  could  be  imposed  upon  the  passengers. 
The  practical  operation  of  the  law  would^  perhaps,  in  all  cases, 
be^  to  subject  the  passengers  to  an  increased  rate  of  fare. 

It  was  contended  by  the  counsel  for  the  appellants,  that  the 
provisions  of  the  third  section  of  the  act  of  1843  show^  that 
these  tolls  were  laid  on  the  coach,  and  not  on  the  passengers. 
The  court  do  not  think  so.  The  first  section  of  the  act  makes 
it  the  duty  of  toll  collectors,  to  demand  from  the  owners  of 
every  passenger  or  mail  coach,  the  sum  of  four  cents^  for  every 
passenger  carried  in  the  same  for  the  space  of  ten  miles  on  the 
road;  and  in  an  action  instituted  against  the  owner  of  the  coach, 
for  the  recovery  of  tolls,  the  list  required  to  be  furnished  by  the 
second  section y  would  be  evidence  of  the  number  of  passengers 
transported  on  the  road. 

On  the  failure  of  the  proprietor  to  furnish  a  list  of  passen- 
gers, in  conformity  with  the  requisition  of  this  section,  he  is  sub- 
jected to  the  penalty  provided  by  the  third  section,  at  the  rate 
of  one  dollar  for  each  coach.  Assuming,  however,  that  the 
sum  due  for  tolls  on  passengers  transported  on  this  road,  at  four 
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ceuiaper  capUa^  amounted  to  seven  hundred  and  sixteen  d<d- 
larS;  there  can  be  no  doubt  that  the  appellee  would  have  been 
entitled  to  recover  in  this  action,  upon  an  amended  declaration, 
in  pursuance  of  the  power  conferred  on  him  by  the  fourth 
tion  of  the  act. 

Even,  therefore,  if  the  argument  drawn  from  the  third 
tion  could  be  considered  as  correct,  the  appellants  would  still 
be  responsible  to  the  appellee,  in  an  action  of  assumptiiy  for  the 
tolls  demandable  of  them,  under  the  provision  of  its  first  sec- 
tion. Assuming  the  construction  which  we  have  placed  on  the 
act  of  1843  to  be  correct,  there  is,  of  course,  no  force  in  the 
argument,  that  it  is  to  be  treated  as  inoperative,  because  in  con- 
flict with  the  thirteenth  section  of  the  act  of  1832.  B7  that 
section,  the  right  is  expressly  reserved  to  the  General  Assembly, 
to  change,  alter,  or  amend  the  act,  so  as  to  regulate  the  amount 
of  tolls,  subject  only  to  the  provision,  so  far  as  the  present  ques- 
tion is  concerned,  that  no  change,  alteration  or  amendment 
shall  ever  be  adopted,  that  will  in  any  wise  defeat  or  affect 
the  true  intent  and  meaning  of  this  act.  This  provision  was 
introduced  for  the  purpose  of  guarding  the  compact  between 
the  United  States  and  the  State,  against  alteration  or  change, 
and,  independent  of  this  express  reservation,  it  is  clear,  that 
the  State  would  have  retained  the  power  to  alter  at  pleasure, 
the  provisions  of  the  act  of  1831,  both  with  respect  to  the 
amount  of  tolls  to  be  chaiged,  and  the  objects  upon  which  they 
were  to  be  imposed,  provided  there  was  no  invasion  of  the  con- 
tract, between  the  general  government  and  herself. 

It  has  been  the  purpose  of  this  opinion  to  show,  that  there 
has  been  no  violation  of  this  compact. 

When  speaking  of  the  rules  of  construction  to  be  applied  in 
the  exposition  of  a  contract  like  this,  the  chief  justice  of  the 
Supreme  Court,  in  the  case  of  Neil,  et  al.j  vs.  7%e  Stttie  of 
OhiOy  3  How.y  742,  said:  ^^We  must  look  to  the  relation  in 
which  the  parties  stood  to  one  another,  as  well  as  the  subject 
matter  of  the  contract,  and  the  object  which  the  high  contract- 
ing parties  intended  to  attain,  and  we  must  expound  it  upon 
prindples  of  justice,  so  as  to  accomplish  the  purposes  for  which 
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it  was  made,  and  not  defeat  their  manifest  interpretation^  by  a 
nanow  and  literal  interpretation  of  its  words." 

We  concur  in  the  proposition  thus  enunciated.  The  subject 
to  which  the  contract  referred  was  the  reparation  of  a  national 
road,  connecting  the  Atlantic  States  with  the  valley  of  the 
Misinssippi,  constructed  at  vast  expense,  and  in  the  preseiTa- 
tion  of  which  the  whole  country  was  interested;  and  it  was 
entered  into  between  sovereign  States,  having  no  adverse  or 
cooflictiog  interests,  but  so  intimately  associated,  both  politi- 
cally and  socially,  that  measures  of  improvement  promotive  of 
the  interests  of  the  one,  necessarily  advanced  the  prosperity  of 
the  other.  A  compact  formed  between  parties,  occupying  to- 
wards each  other  this  relation,  should  not  be  expounded  by 
those  rules  of  construction  which  have  been  applied  in  the 
interpretation  of  grants  between  individuals,  or  between  the 
goyernment  and  a  private  person.  It  should  be  expounded  in 
a  liberal  spirit,  unfettered  by  narrow  and  technical  rules,  so  as 
to  secure  to  the  United  States  the  full  benefit  of  the  exemption 
for  which  she  contracted,  and,  at  the  same  time,  to  leave  the 
State  in  the  possession  of  the  means  of  accomplishing  the  great 
object  of  the  contract,  by  raising  from  tolls  the  revenue  neces- 
sary for  the  preservation  of  the  road.  The  intention  of  the 
compact  is  carried  out,  we  think,  by  the  construction  we  have 
placed  on  the  act  of  1843. 

JUDGMENT   AFFIRMED. 


John  J.  Briesch  vs.  Thomas  McCauley,  William  Kreps, 
AND  Benjamin  Palmer  and  wife. — December  1848. 

A  jodgment  at  law  was  enjoined  by  an  injunction  founded  upon  the  allegation 
of  the  bill,  that  the  complainant  was  the  holder  of  a  single  bill,  which  he 
was  entitled  to  set  off  against  the  claim  upon  which  the  judgment  was  re- 
eoyered.  One  of  the  defendants,  in  his  answer,  admitted  the  execution  of 
this  single  bill,  the  others  state  that  they  had  no  knowledge  of  its  existence. 
No  proof  was  offered  upon  this  point,  and  the  injunction  was  dissolved  and 
the  bill  dismissed  upon  final  hearing.    Hzld  : 

That  in  this  condition  of  the  cause,  it  was  incumbent  on  the  complainant  to 
sustain,  by  proof,  the  material  allegations  of  his  bill.  He  could  not  rely 
upon  the  silenee  of  the  defendants. 
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If  the  answer  neither  admits  nor  denies  the  allegations  of  the  bill,  they  must 
be  proved  upon  the  final  hearing.  Upon  a  motion  for  dissolution,  they  are 
to  be  taken  as  true. 

It  is  an  established  principle  of  evidence,  that  the  answer  of  one  defendant 
cannot  be  read  in  evidence  against  his  co-defendant. 

Any  fact  which  clearly  proves  it  to  be  against  conscience  to  execute  a  judg- 
ment, and  of  which  the  injured  party  could  not  have  availed  himself  in  a 
court  of  law,  or  of  which  he  might  have  availed  himself,  but  was  prevented 
by  fraud  or  accident,  unmixed  with  any  fault  or  negligence  in  himself  or 
his  agents,  will  justify  an  application  to  a  court  of  equity. 

But  a  defence  cannot  be  set  up  in  equity  which  has  been  fully  and  fairly  tried 
at  law,  although  it  may  be  the  opinion  of  the  court  that  the  defence  ought 
to  have  been  sustained  at  law. 

The  allegation  that  the  judgment  was  obtained  by  fraud,  was  denied  by  the 
answer,  and  not  established  by  proof.  The  bill  contained  no  allegation, 
that  the  complainant  was  defeated  at  law  by  accident  or  surprise,  nor 
does  it  aver  that  the  proof  he  now  offers  upon  the  question  there  decided, 
came  to  his  knowledge  after  the  trial  at  law.     Held  : 

That  under  such  circumstances,  a  court  of  law  would  have  refused  to  grant 
a  new  trial,  and  there  is  certainly  no  ground  for  claiming  the  interposition 
of  a  court  of  equity. 

Appeal  from  the  Equity  Side  of  Washington  county  court. 

On  the  14th  of  May  1838,  John  J.  Briesch,  the  appellant; 
filed  his  bill  on  the  equity  side  of  Washinffton  county  court, 
chai^ng;  that  on  the  25th  of  June  1827,  he  executed  a  single 
bill,  payable  to  a  certain  A?in  Maria  KrepSy  the  wife  of  a  cer- 
tain William  Kreps,  for  $200,  loaned  him  by  said  William 
Kreps,  That  at  the  time  of  the  execution  and  delivery  thereof, 
it  was  understood,  and  so  expressed  by  your  orator  and  said 
William^  that  said  single  bill  was  payable  to  the  said  Ann 
Maria  KrepSy  wife  of  the  said  William^  and  with  that  under- 
standing was  delivered  to  him,  and  your  orator  then  verily  be- 
lieved, that  the  christened  name  of  the  wife  of  said  WilUamy 
was  the  same  as  that  mentioned  in  the  said  single  bill.  That 
afterwards,  on  the  13th  of  May  1833,  the  said  WiUiam  Kreps 
executed  and  delivered  to  your  ofator  a  single  bill,  payable  in 
ten  days,  for  the  sum  of  $285.08. .  That  your  orator  believed 
when  he  obtained  this  last  bill,  that  it  would  be  good  and 
available  as  a  set-off  against  the  fii;8t,  in  case  a  suit  should  be 
brought  thereon  against  your  ora(br,  in  the  name  of  the  said 
WiUiam  Kreps,  and  Ann  Maria  KkU^.  his  wife,  during  the 
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lifetime  of  the  said  Ann  Maria,  or  by  the  said  WiUiamy  in  the 
event  of  the  decease  of  his  said  wife  in  his  lifetime.  That  said 
Ann  Maria  Kreps,  after  the  execution  of  said  last  mentioned 
single  bill,  transferred  the  first  to  one  William  McCatdey,  of 
Franklin  county,  in  the  State  of  Pennsylvania,  and  afterwards 
departed  this  life.  That  subsequent  to  this  event,  on  the  23rd 
day  of  February  1836,  suit  was  instituted  in  the  name  of  Ann 
Maria  Kreps,  fox  the  use  of  Thomas  McCauley^  against  your 
orator,  on  said  first  mentioned  single  bill,  upon  which  there 
was  an  issue,  trial,  verdict  and  judgment  for  the  plaintiflf,  for 
$200  debt,  and  $117  damages  and  costs.  That  your  orator 
pleaded  in  abatement  of  said  suit,  that  tlie  plaintiff  mentioned 
in  the  writ,  had  deceased  before  the  irapetration  of  the  same, 
and  the  issue  was  joined,  and  the  verdict  was  on  said  plea,  but 
owing  to  the  rigid  rules  of  the  common  law,  he  was  unable  to 
prove  that  said  single  bill  was  given  to  the  said  Ann  Maria 
Kr^Sy  wife  of  William  Kreps, 

The  bill  further  charges,  that  the  said  McCauley  and  Wil- 
liam Kreps  fraudulently  combined,  with  a  view  to  deprive 
your  orator  of  the  benefit  of  using  the  last  mentioned  single 
bill  as  a  set-off  against  the  first,  and  that  the  verdict  was  founded 
upon  the  testimony  of  said  William  Kreps,  who  testified,  that 
the  first  mentioned  single  bill  was  given  to  Ann  Maria  Kr^s, 
the  daughter  of  said  William,  and  not  to  Ann  Maria  Kreps, 
his  wife.  That  McCauley  obtained  possession  of  the  same 
from  Ann  Maria,  the  wife  of  said  William,  and  has  no  right 
thereto,  except  from  her.  That  said  William^  expects  to  re- 
ceive a  part  of  the  proceeds  of  the  said  judgment;  and  your 
orator  expressly  charges,  that  the  name  of  the  said  Ann  Maria, 
daughter  of  said  William,  has  been  used  by  McCauley  and 
Kreps  fraudulently,  to  deprive  your  orator  of  using  the  last 
mentioned  bill  as  a  set-off  to  the  first.  That  AfcCai^cy  has 
issued  execution  on  said  judgment,  which  has  been  levied  upon 
the  property  of  your  orator.  The  bill  then  prays  for  an  injunc- 
tion restraining  execution  of  said  judgment,  and  for  general 
rehef.     The  court  ordered  the  injunction  as  prayed. 

The  ansiaer  of  McCauley  avers  the  execution  by  Briesch 
of  a  single  bill,  in  favor  of  a  certain  Ajifi  Maria  Kreps,  dated 
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25ih  of  June  1827,  for  $200,  payable  on  the  Ist  of  April  1828, 
on  which  an  action  was  brought  and  judgment  obtained,  as 
stated  in  the  bill.  Respondent  has  been  informed  and  believes, 
and  so  charges,  that  Briesch  executed  said  single  bill  in  favor 
of  Arm  Maria  KrepSy  who  was  the  daughter  and  not  the  wife 
of  said  William,  and  denies  that  the  same  was  executed  to  or 
in  favor  of  the  wife  of  said  Kreps.  He  denies  that  it  was 
transfeiTed  to  him  by  the  wife  of  the  said  William^  but  alleges, 
that  Kreps  being  indebted  to  him,  transferred  said  sin^e  bill 
to  him,  with  authority  to  collect  the  same,  and,  out  of  the  pro* 
ceeds,  to  retain  a  sufficient  sum  to  pay  his  debt,  and  to  hold 
the  balance  for  the  use  of  the  said  Ann  Mariuj  and  the  other 
children  of  said  Kreps.  Respondent  has  no  personal  know- 
ledge of  the  execution  of  the  other  single  bill  mentioned  in 
the  bill  of  complaint,  alleged  to  have  been  executed  by  TTtUSom 
Kreps  to  Briesch,  in  May  1833,  for  $285.08.  Respondent 
expressly  denies,  that  he  and  the  said  William  Kreps  fraudu- 
lently combined,  with  a  view  to  deprive  said  Briesch  of  using 
the  last  mentioned  single  bill  as  a  set-off  to  the  first,  as  chaj]ged 
in  the  bill,  or  that  the  name  of  Ann  Maria  Kreps,  the  daughter, 
was  fraudulently  used  by  them,  with  a  view  to  deprive  the 
complainant  of  so  using  said  last  mentioned  single  bill,  and 
denies  all  manner  of  unlawful  combination  chaiged  against 
him  in  the  bill.  The  answer  also  sets  forth,  by  way  of  plea, 
that  the  complainant  had  the  same  means  of  defence  in  the 
suit  at  law  which  he  now  rests  his  case  on  in  this  court,  and 
that  he  suffered  a  recovery  against  him,  by  neglecting  to  use 
them,  and  that  the  verdict  and  judgment  are  not  impeached  in 
the  bill,  by  facts  or  on  grounds,  of  which  the  complainant  could 
not  have  availed  himself  in  the  trial  at  law,  nor  was  he  pre- 
vented from  so  doing,  by  fraud  or  accident,  or  the  acts  of  the 
opposite  party,  and  that  he  does  not  seek  any  relief  which  the 
court  of  law,  in  which  the  judgment  was  recovered,  was  not 
fully  adequate  to  render. 

The  answer  of  William  Kreps  avers,  that  Briesch  executed 
to  Ann  Maria  Kreps,  the  daughter  of  respondent,  the  first 
mentioned  single  bill,  at  the  time  and  for  the  sum  stated  in  the 
bill  of  complaint,  and  expressly  denies  that  it  was  executed  in 
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favor  of  bis  wife,  or  thai  his  wife  was  named  Ann  Maria 
Ereps,  but  that  it  was  made  in  favor  of  his  daughter ,  and  so 
understood  by  respondent  and  Briesch  at  the  time  the  same 
was  executed.  Respondent  admits  that  he  did,  in  May  1833, 
execute  in  favor  of  said  Briesch  a  single  bill,  for  the  sum  of 
$285.08,  as  set  forth  in  the  complaint.  Respondent's  wife 
died  in  1835.  He  denies  that  his  wife  ever  transferred  said 
single  bill  to  McCauley  as  charged,  but  that  respondent,  with 
the  assent  of  his  said  daughter,  whom  he  had  maintained  and 
educated,  and  who  was  indebted  to  him  therefor,  transferred 
the  same  to  McCauley ^  in  satisfaction  of  a  debt  due  him  by 
respondent,  with  the  understanding  that  he  should  collect  the 
amount  due,  and,  after  retaining  sufficient  to  pay  his  claim,  to 
hold  the  balance  of  the  proceeds  for  the  use  of  the  said  Ann 
Maria,  or  such  other  person  as  might  be  entitled  to  the  same. 
Sespondent  admits,  that  he  testified  in  the  suit  at  law,  that  hid 
wife  was  not  named  A7in  Maria  Kreps,  but  Polly  Kreps;  and 
that  said  single  bill  was  not  given  to  his  wife,  but  in  the  name 
and  for  the  use  of  his  daughter,  Ann  Maria  Kreps.  In  other 
respects,  this  answer  contains  the  same  denial  of  fraud  atid 
fraudulent  combination,  and  relies  upon  the  same  defences,  as 
the  answer  of  McCauley. 

The  answer  of  Benjamin  Palmer ,  and  Ann  Maria,  his 
wife,  (formerly  Arm  Maria  Kreps,)  alleges,  that  Briesch  did 
execute  the  single  bill  in  question  in  favor  of  the  respondent, 
Am  Maria,  for  the  sum  and  at  the  time  stated  in  the  bill  of 
complaint.  That  respondent  was  a  minor  at  that  time,  and  is 
the  daughter  of  William  Kreps,  was  supported  and  maintained 
by  him  from  infancy  until  her  mother's  death,  in  1835.  That 
her  father  obtained  said  note  from  Briesch,  and  had  it  drawn 
payable  to  respondent,  and  not  to  her  mother,  the  wife  of  said 
William  Kreps.  That  the  name  of  her  said  mother  at  the 
time  said  note  was  executed,  was  Polly  Kreps.  The  answer 
then  states  the  transfer  of  the  note  to  McCauley,  with  assent 
of  respondent,  as  stated  in  Kreps^  answer.  Respondent  has 
no  knowledge  of  the  note  of  $285.08,  idleged  ini  the  bill  to 
have  been  executed  by  said  William  Kreps  to  said  Briesch,  in 
May  1833.  In  other  particulars  this  answer  is  similar,  so  far 
25         V.7 
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as  the  knowledge  of  respondent  extends^  to  those  of  Kreps  and 
McCauley y  and  relies  upon  the  same  defences  as  are  therein 
contained. 

A  commission  was  then  issued  to  take  testimony^  under 
which  a  mass  of  evidence  was  taken^  which  it  is  unneceesaiy 
to  state,  the  effect  thereof  being  sufficiendy  stated  in  the  opinion 
of  the  court. 

The  cause  being  then  submitted^  the  court  below  passed  the 
following  decree : 

^^The  above  cause  being  submitted  to  the  court  on  final 
hearing;  and  the  bill,  answers  and  evidence  in  the  cause  having 
been  by  the  court  read  and  considered ,  it  is  thereupon,  this  Isl 
day  of  April  1847,  by  the  court,  ordered,  adjudged  and  de- 
creed, that  the  injunction  heretofore  granted  in  said  cause,  be, 
and  the  same  is  hereby  dissolved,  and  that  the  bill  of  complainl 
in  this  cause  be,  and  the  same  is  hereby  dismissed  with  eoeta.'* 

From  this  decree  the  complainant  appealed  to  this  court. 

The  cause  was  argued  before  Spenoe,  Martin  and 
Prick,  J. 

By  Price  and  Tide  all  for  the  appellant,  and 
By  Roman  for  the  appellee. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

There  are  to  be  found  in  the  bill  filed  in  this  case,  three 
allegations,  which,  if  true,  would  have  entitled  the  complain- 
ant to  the  protection  of  a  court  of  equity.     They  are — 

1 .  That  the  single  bill  of  the  27th  of  July  1827,  was  executed 
by  the  complainant  in  favor  of  the  wife  of  William  KrepSy 
and  that  upon  her  death  it  devolved  upon  her  husband. 

2.  That  the  complainant  was  the  holder  of  the  single  bill  cf 
the  13th  of  May  1833,  drawn  in  his  favor  by  the  said  William 
Krepsy  and  which  he  had,  therefore,  the  right  to  set  off  against 
the  first  mentioned  note.    And — 

3.  That  the  institution  of  the  action  in  the  name  of  the 
daughter  of  William  KrepSy  and  the  judgment  consequent 
thereon,  was  the  result  of  a  fraudulent  contrivance  concocted 
between  Thomas  McCauley y  to  whom  the  single  bill  of  the 
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27th  of  July^  bad  been  assigned,  and  Kreps,  for  the  purpose 
of  preventing  the  complainant  from  using  one  note  as  a  defence 
against  the  other. 

These  facts,  collectively  considered,  certainly  presented  a 
fltioDg  case  for  the  application  of  the  conservative  powers  of  a 
chancery  court,  and  they  were,  no  doubt,  the  allegations  by 
which  the  learned  judge  was  influenced  in  granting  the  injunc- 
tion. 

Bat  the  aspect  of  the  case  is  entirely  changed  by  the  answers, 
which  are  exhibited  in  this  record. 

It  will  be  seen  ihni  the  defendants  positively  and  distinctly 
deny  the  allegation  of  combination  and  fraud.  There  is  an 
entire  absence  of  any  evidence,  calculated  to  overcome  these 
respcNisible  averments  in  the  answers  with  respect  to  the  chaige 
of  fraud;  and  it  is  manifest,  that  the  injunction  must  have  been 
dioolved  upon  this  negation  of  the  imputed  fraud. 

But  there  is  another  objection  to  the  relief  sought  by  the 
eomplainant,  that  cannot  be  overcome. 

An  examination  of  the  bill  will  show,  that  the  claim  of  the 
eomplainant  to  the  interposition  of  the  court,  stands  upon  the 
allegatioo,  that  he  was  the  holder  and  proprietor  of  a  single 
trill  of  the  13th  of  May  1833,  executed  in  his  favor  by  William 
Kreps,  which,  in  law,  he  was  authorized  to  set  off  against  the 
note  upon  which  the  suit  in  controvei^  was  instituted.     This 
ftctlies  at  the  foundation  of  his  case;  and  the  counsel  for  the 
appellee  has  contended,  that  this  allegation  has  not  been  proved, 
and  that  the  cause  is  to  be  treated,  as  if  this  single  bill  had  no 
existence. 
Has  this  averment  been  proved  ?    We  think  not. 
The  existence  of  this  single  bill  is  not  admitted  by  the  an- 
sw&B  of  Thomas  McCauley ^  or  of  Anne  Maria  Palmer. 

McCauley  in  his  answer  says : — <^  He  has  no  personal  know- 
ledge of  the  execution  of  the  other  single  bill  mentioned  in  the 
complainant's  bill  of  complaint,  and  alleged  to  have  been 
executed  by  the  said  William  Kreps^  to  the  said  complainant, 
forthe  sum  of  $286.08." 
The  answer  of  Ann  Maria  Ereps  is  to  the  same  effect. 
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In  this  case  the  injunction  was  dissolved^  and  the  bill  dis- 
missed on  finaX  hearing;  the  bill,  answers  and  evidence  being 
before  the  court.  In  this  condition  of  the  cause,  it  was  incum- 
bent on  the  complainant  to  sustain,  by  proof,  the  material  alle- 
gations of  his  bill.  He  could  not  rely  upon  the  silence  of  the 
defendants.  This  is  the  doctrine  of  WiMrfield  vs.  Cfambritt, 
1  G.  ^  J.y  503.  In  Young  vs.  Qrvndy^  6  Oranchy  61,  it 
was  held: 

^^That,  if  the  answer  neither  admits  nor  denies  the  all^ations 
of  the  bill,  they  must  be  proved  upon  the  final  hearing;  upon 
a  question  of  dissolution  of  an  injunction,  they  are  to  be  taken 
as  true." 

How  then  is  the  existence  of  the  single  bill  in  queation 
attempted  to  be  established  ? 

Only  by  the  answer  of  William  Kreps,  who  admits  the 
execution  of  the  note,  as  stated  in  the  bill.  But  it  is  an  estab- 
lished principle  of  evidence,  that  the  answer  of  one  defendant 
cannot  be  received  in  evidence  against  his  co-defendant.  If 
the  complainant  desires  to  prove  a  fact,  by  the  evidence  of  a 
co-defendant,  he  may  examine  him  as  a  witness  on  interroga- 
tories, and  thus  afford  his  adversary  an  opportunity  to  cross- 
examine  him.     Stewart  vs.  Stone^  3  G.  ^  J.,  610. 

Upon  this  ground,  therefore,  the  court  below  could  oot  do 
otherwise  than  dismiss  the  bill. 

The  appellant  has  failed,  in  pther  respects,  to  present  a  pro- 
per case  for  the  interposition  of  a  court  of  equity. 

The  question,  as  to  whom  the  single  bill  of  the  27th  July 
1827,  was  given,  was  tried  at  law,  upon  a  plea  in  abatement 
interposed  by  the  complainant.  The  jury  found  the  plea  to 
be  false,  and  a  final  judgment  was  rendered  for  the  plaintiff, 
as  the  legal  consequence  of  the  verdict. 

We  have  seen  that  the  allegation,  that  this  judgment  was 
obtained  by  fraud,  was  negatived  by  the  answers,  and  has  not 
been  established  by  testimony.  It  is  neither  alleged  nor  proved, 
that  the  appellant  was  defeated  in  the  trial  at  law,  by  accident 
or  surprise,  of  which  he  was  not  aware,  and  against  which  he 
could  not,  by  skill  and  diligence,  have  protected  himaelf.  A 
large  mass  of  testimony  is  exhibited  in  the  record,  on  the  point 
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that  was  involved  in  the  controvei'sy  at  law,  but  it  is  cumula- 
tive in  its  character,  and  it  is  not  even  averred,  that  it  had 
reached  the  knowledge  of  the  complainant  since  the  trial. 
Under  such  circumstances,  a  court  of  law  would  have  refused 
to  grant  a  new  trial.  There  certainly  is  no  ground  for  claim- 
ing the  interposition  of  the  chancery  tribunal. 

In  the  case  of  the  Marine  Insurance  Company  vs.  Hodgson, 
7  Oranchy  336^  the  Supreme  Court  declared: 

'^Wiihoui  attempting  to  draw  any  precise  line  to  which 
courts  of  equity  will  advance,  and  which  they  cannot  pass,  in 
restraining  parties  from  availing  themselves  of  judgments  ob- 
takied  at  law,  it  may  be  safely  said,  that  any  fact  which  clearly 
proves  it  to  be  against  conscience  to  execute  a  judgment,  and 
of  which  the  injured  party  could  not  have  availed  himself  in  a 
court  of  law,  or  of  which  he  might  have  availed  himself  at 
law,  but  was  prevented  by  fraud  or  accident,  unmixed  with 
any  fault  or  negligence  in  himself,  or  his  agents,  will  justify 
an  application  to  a  court  of  equity.  On  the  other  hand  it  may 
with  equal  safety  be  laid  down  as  a  general  rule,  that  a  defence 
cannot  be  set  up  in  equity,  which  has  been  fully  and  fairly 
tried  at  law,  although  it  may  be  the  opinion  of  the  court,  that 
the  defence  ought  to  have  been  sustained  at  law."  The  same 
principle  is  rec<^ised  and  announced  in  Barker  vs.  ElkinSy 
1  J^hns.  Ch.  Bep.y  466;  Gott  vs.  Carr,  6  G.  ^  J.,  309;  and 
DiUy  vs.  Bamardy  8  G.^J.,  170. 

For  these  reasons,  we  think,  the  decree  of  the  county  court 
must  hie  affirmed,  but  express  do  opinion  on  the  question  of 
fact  raised  by  the  record. 

DECREE   AFFIBMBD. 


Pbineas  Janney  vs.  William  O.  Sprigg,  Administrator 
D.  B.  N.,  c.  T.  A.  of  Sarah  Lamar. — December  1648. 

A  tetUtriz  devised  and  bequeathed  all  her  real  and  personal  estate  to  her 
niece,  JIf  T«  The  will  then  proceeds :  "should  mj  said  niece  die  leaving^ 
children,  all  the  real  and  personal  estate,  hereinbefore  devised  and  be. 
quealhed  to  her,  shall  vest  in  soch  child  or  children  absolutely  and  in  fee 
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simple,  provided  such  child  or  children  should  attain  the  age  of  twenty.4Mie 
years,  or  previously  marry,  but  should  my  said  niece  die  unmarried  and 
without  Uaving  children^  and  should  she  die  leaving  children,  and  each 
child  or  children  die  before  the  ago  of  twenty-one  years,  or  without  having 
married  previous  to  the  attainment  of  such  age,"  then  over  to  her  other 
nephews  and  nieces.     Hsld  : 

That  to  effectuate  the  general  intent  of  the  testatrix,  the  word  *^^and^^*  between 
the  word  "unmarried,"  and  the  words  **without  leaving  children,'*  miurt  bo 
construed  ^^or^^*  and  the  word  *»or,"  between  "years,"  and  "without,**  mast 
be  construed  "<in(2.'* 

This  conversion  of  **and?^  into  **or^*^  and  of  '^^or**  into  ^^and^**  will  be  made  to 
efiectuate  the  clear  intent  as  apparent  upon  the  whole  will,  either  for  tho 
benefit  of  the  first  devisee  and  his  issue,  or  for  the  benefit  of  the  ulterior 
devisee. 

The  clear  intention  of  this  testatrix  was,  that  her  estate  devised,  should  first 
vest  in  her  niece,  M  T,  and  in  the  event  of  her  leaving  a  child  or  children, 
it  should  vest  in  such  child  or  children  m  fee  simple,  provided  they  attained 
the  age  of  twenty-one  years  or  previously  married ;  and  in  the  event  of  Jf 
T*»  death  without  children,  the  estate  should  pass  under  the  limitation, 
over  to  her  other  nephews  and  nieces. 

The  estate  being  limited  over,  after  the  death  of  the  niece,  to  her  children  in 
fee,  and  then  contingently  over  to  the  ultimate  devisees,  so  that  the  chiU 
dren  taking  no  part  of  the  realty,  by  inheritance,  from  their  mother,  but 
holding  under  the  will  as  purchasers,  performam  doni,  the  husband  of  the 
niece  could,  upon  no  possible  contingency,  become  a  tenant  by  the  curtesy 
thereof. 

Appeal  from  Allegany  county  court. 

On  the  16th  of  June  1846^  the  appellee^  as  administrator  d. 
b.  n.y  &.  t.  a.  of  Sarah  Lamar^  deceased^  instituted  an  action 
of  r^levin  in  Allegany  county  court,  against  the  appellant^  to 
recover  a  certain  negro  slave,  named  Ellen^  and  her  two  chil- 
dren, described  in  the  writ.  The  defendant  pleaded  property 
in  himself.  At  the  trial,  the  plaintiff  to  support  the  issue  on 
his  part,  offered  in  evidence  the  last  will  and  testament  of 
Sarah  Lamar,  deceased,  executed  on  the  18di  of  March  1839, 
and  admitted  to  probate  on  the  23rd  of  October  1839;  whereby, 
after  payment  of  debts  and  funeral  charges,  she  devises  and 
bequeaths  as  follows:  ^^I  give  and  bequeath  unto  my  kind  and 
faithful  domestic  and  friend,  Ruth  Barker ,  the  annual  sum  of 
$30,  during  her  life.  It  is  my  wish,  if  my  executor  should 
approve  of  it,  that  in  order  to  raise  this  annuity,  the  sum  of 
$600  be  loaned  out  upon  good  security,  or  invested  in  good 
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Stock,  and  that  the  interest  or  dividend  thereon  be  appro- 
P'^ftted  to  the  said  Ruth,  in  such  a  manner  that  she  may  draw 
*"^8ame  in  her  own  name;  and  at  the  death  of  the  said  Ruthy 
seid  principal  sum  is  to  be  subject  to  the  dispositions  hereinafter 
made  of  my  estate;  but  should  this  arrangement  not  be  made^ 
she  is  to  be  paid  the  said  sum  of  $30  by  my  executor^  in  the 
month  of  April  every  year." 

"Item, — It  is  my  will  and  desire,  that  if  my  executor  should 
think  it  most  advisable,  he  may  sell  and  dispose  of  my  negro 
woman,  EUen,  and  her  children,  the  said  negro  woman  is  to 
have  the  privilege  of  choosing  her  own  master.  It  is  my  wish, 
that  the  mother  and  children  may  not  be  parted,  but  should 
my  niece^  Mary  Tilghmany  wish  to  retain,  for  her  own  use, 
one  or  more  of  said  Ellen's  children,  she  is  to  have  the  privi- 
lege of  doing  so.  The  money  arising  from  the  sale  of  said 
negro  woman  and  children,  is  to  be  disposed  of  as  hereinafter 
provided." 

^^Item It  is  also  my  will  and  desire,  that  all  the  house- 
bold  goods  and  furniture  which  I  may  leave  at  my  death,  be 
sold  by  my  executor,  excepting  such  articles  as  my  said  niece, 
ilfory,  may  wish  to  retain  for  her  own  use,  and  the  proceeds 
be  also  disposed  of  as  hereinafter  provided." 

'^Itefn. — I  give^  devise  and  bequeath  unto  my  beloved 
niece,  Mary  TUghman,  all  my  real  estate,  wherever  the  same 
may  lie  or  be  situated,  and  also  all  my  personal  estate^  of  every 
description.  It  is  my  will,  that  the  money  which  I  may  leave 
at  my  death,  (subject  to  the  provision  above  made  in  favor  of 
RiUh  Barker,)  together  with  such  addition  thereto  as  may  be 
made  by  the  sales  above  directed,  and  from  other  sources,  shall 
be  loaned  out  at  legal  interest,  upon  good  security,  or  invested 
in  good  bank  or  other  stocks  by  my  executor,  and  that  the 
interest  or  dividends  annually  accruing  thereon,  be  paid  over 
to  my  said  niece,  for  her  sole  use  and  benefit.  Should  my 
said  niece  marry,  and  die  leaving  children,  it  is  my  will  and 
desire,  that  all  the  real  and  personal  estate  hereinbefore  devised 
and  bequeathed  to  her,  shall  vest  in  such  child  or  children^ 
absolutely  and  in  fee  simple,  provided  such  child  or  children 
should  attain  the  age  of  twenty-one  years  or  previously  marry. 
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But  should  my  said  niece  die  unmarried  and  without  leaving^ 
children^  or  should  she  die  leaving  children,  and  such  child  or 
children  die  before  the  age  of  twenty-one  years,  or  without 
having  married  previous  to  the  attainment  of  such  age,  thea  I 
further  devise  and  bequeath  all  said  real  and  personal  estate 
as  follows:  First,  I  give  and  bequeath  unto  my  favorite 
nephew,  William  O.  Sprigg,  the  sum  of  $1000.  The  resi- 
due of  my  personal  estate,  if  any,  and  my  real  estate,  are  then 
to  be  divided  equally,  share  and  share  alike,  amongst  the  chil- 
dren then  living  of  my  sister,  Mary  Sprigg y  my  brother,  Wil- 
liam Lamar'y  and  Margaret^  daughter  of  my  sister,  lAnti^A 
Tilgkmanj  should  she  be  alive.  With  a  view  to  this  division, 
my  real  estate  is  to  be  sold  by  a  trustee,  to  be  appointed  by 
Allegany  county  court,  and  the  proceeds  of  sale,  together  with 
the  residue  of  the  personal  estate,  if  any,  are  to  be  distributed, 
under  the  supervision  of  said  court,  amongst  those  entitled  to 
receive  the  same,  as  provided  above;  and  lastly,  I  do  hereby 
constitute  and  appoint  Michael  C.  Sprigg  to  be  sole  executor 
of  this  my  last  will  and  testament,  hereby  revoking,"  ice.  It 
was  th6n  admitted,  that  the  three  negro  slaves  claimed  in  this 
suit,  are  the  same  mentioned  in  said  will.  That  Mary  Tilgh^ 
many  named  in  said  will,  was  an  infant  orphan  at  the  time  it 
was  made;  that  afterwards,  on  the  10th  of  December  1844, 
she  intermarried  with  the  defendant,  and  in  November  1846, 
died,  leaving  the  defendant,  her  surviving  husband.  That 
she  died  without  leaving  children,  and  never  had  a  child. 
That  Michael  C,  Sprigg,  named  as  the  executor  of  said  will, 
duly  qualified  as  such,  and  was  abo  duly  appointed  guardian 
to  the  said  Mary  TUghman, 

The  defendant  then  offered  in  evidence  the  administratioa 
account  book  of  said  county,  which  showed,  that  Michael  C 
Sprigg  made  a  final  settlement  of  his  executorship,  under  said 
will,'on  the  9th  of  November  1841;  also  the  guardian  aceount 
book,  showing  that  Michael  C.  Sprigg,  as  guardian  of  Mary 
TUghman,  accounted  for  the  hire  of  said  three  negroes,  as 
guardian  of  said  Mary.  The  defendant  then  proved,  that  the 
said  Michael  C.  Sprigg  delivered  the  said  thi^e  negroes  lo 
defendant,  soon  after  his  intermarriage  with  said  Mary,  and 
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that  be  retained  the  same  until  this  replevin  issued.  Where- 
upon the  defendant  prayed  the  following  instruction  to  the 
jury: 

That  upon  the  evidence  offered^  and  by  the  will  of  Sarah 
Lamar,  Mary  TUghnian  took  the  absolute  title  in  the  property 
bequeathed  to  her,  and  that  the  same  did  not  pass  over;  by  the 
construction  of  the  will,  to  William  O.  Sprigg  and  others^ 
and  that  on  the  death  of  the  said  Mary  TUghman  without 
leaving  children^  the  right  to  the  property  become  vested  in 
Phineas  Janneyy  the  defendant,  which  instruction  the  court 
refused  to  give,  and  the  defendant  excepted^  and  the  verdict 
and  judgment  being  for  the  plaintiff,  the  defendant  appealed 
to  this  court. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Spence 
and  Prick,  J. 

By  T.  Perry  and  Price  for  the  appellant,  and 
By  McKaig  and  Roman  for  the  appellee. 

DoRSBY,  C.  J.,  delivered  the  opinion  of  tliis  court. 

There  is  but  one  question  for  our  determination  in  this  case, 
and  that  arises  on  the  construction  of  the  last  will  and  testa- 
ment of  Sarah  Lamar. 

By  which,  after  giving  an  annuity  of  thirty  dollars  a  year  to 
another  person  for  life,  the  testatrix  devises  and  bequeaths  to 
her  beloved  niece,  Mary  Tilghman,  all  her  real  and  per- 
sonal estate  of  every  description ;  and  after  directing  her  execu- 
tor to  convert  all  her  personal  estate  into  money,  and  to  lend  out 
the  same  at  interest  on  good  security,  or  invest  it  in  good  bank 
or  other  stocks,  she  directed  the  interest  or  dividends  annually 
accruing  thereon,  to  be  paid  over  to  her  said  niece  for  her  sole 
use  and  benefit.  The  will  then  proceeds  as  follows :  ^^Should 
my  said  niece,  Mary,  die,  leaving  children,  it  is  my  will  and 
desire,  that  all  the  real  and  personal  estate  hereinbefore  devis- 
ed and  bequeathed  to  her,  shall  vest  in  such  child  or  children, 
absolutely  and  in  fee-simple;  provided  such  child  or  children 
^uld  attain  the  age  of  twenty-one  years,  or  previously  marry; 
but  should  my  said  niece  die  unmarried  and  without  leaving 
26        V.7 
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children,  or  should  she  die  leaving  children,  and  such  child  or 
children  die  before  the  age  of  twenty-one  years,  or  without 
having  married  previous  to  the  attainment  of  such  age,  then  I 
further  devise  all  said  real  and  personal  estate  as  follows : — 
Firsty  I  give  and  bequeath  unto  my  favorite  nephew,  William 
O.  Sprigg  y^ '  4^c. ,  and  others,  her  nephews  and  nieces,  absolutely 
or  in  fee.  Mary  TUghman  intermarried  with  the  appellant  and 
died,  never  having  had  a  child  or  children.  The  only  ques- 
tion argued  before  tliis  court,  and  on  which  its  opinion  was  re- 
quired, was,  whether  the  word  ^^and,"  between  the  word  '^un- 
married,"  and  the  words,  '^without  leaving  children,"  was  to 
be  construed  disjunctively,  as  if  it  had  been'^or."  It  was 
conceded  in  the  aigument,  that  the  word,  ^^unmarried,"  meant 
never  having  been  married,  and  that  children,  meant  the  off- 
spring of  lawful  wedlock. 

In  2  Wms.  on  Ex^rs,  715,  the  author  in  giving  the  gene- 
ral rules  for  the  construction  of  wills,  states,  as  his  5th  rule, 
^' that  the  will  must  be  most  favorably  and  benignly  expound- 
ed, to  pursue,  if  possible,  the  intention  of  the  testator.  To 
effectuate,  therefore,  the  clear  intention  as  apparent  upon  the 
whole  will,  woi*ds  and  limitations  may  be  transposed,  supplied 
or  rejected.  But  the  rule  is,  that  words  in  a  will  are  not  to  be 
rejected,  unless  there  cannot  be  any  rational  construction  of 
the  words  as  they  stand.  So,  in  order  to  advance  the  apparent 
intention  of  the  testator,  ^or'  may  be  construed,  'and,'  and 
vice  versa  y  in  cases  of  legacies  as  well  as  devises  of  real  estate. 
So  ^if,'  may  be  construed, > when,'  for  the  same  purpose." 
For  all  which  numerous  authorities  are  cited;  but  for  the  estab- 
lishment of  principles  so  familiar,  it  is  deemed  unnecessary  to 
refer  to  them. 

In  6  Jokfis.,  54,  Jackson  vs.  Blanshamy  one  of  the  authorities 
relied  on  by  the  appellant,  where  ^^or"  was  construed  to  mean 
^^and,"  by  Kefity  Chief  Justice;  who  after  a  full  examination 
of  all  the  authorities  upon  the  subject,  ^^quoted  with  approba- 
tion the  rule,  that  in  deeds  and  wills,  the  words,  ^or'  and 
^and,'  are  not  to  be  always  held  to  a  strict  grammatical  sense, 
but  ^or,'  is  to  be  taken  for  ^and,'  and  'and'  is  to  be  taken  for 
'or,'  as  may  best  comport  with  the  intent  and  meaning  of  the 
grant  or  devise." 
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Numerous  decisions  have  been  adduced  to  show^  that  where 
a  testator  has  devised  property  in  fee  with  a  limitation  over^  in 
case  of  the  death  of  the  first  devisee,  '^under  twenty-one  or 
without  issue/'  or  of  his  dying  ^^under  twenty-onC;  unmarried 
or  without  issue,"  the  word  ^^or"  is  to  be  interpreted  as  if  it 
were  ^^and."  The  principle  thus  asserted,  is  now  so  well 
established,  that  it  is  unnecessary  to  enumerate  the  cases  on 
which  it  depends,  or  in  that  respect  to  make  any  comment 
upon  them.  The  conversion  of ''or"  into  "and,"  or  of  "and" 
into  "or,"  say  the  appellant's  counsel,  is  never  to  be  made^  in 
the  construction  of  last  wills  and  testaments,  unless  it  be  for 
the  benefit  of  the  first  devisee  or  his  issue,  it  is  not  to  be  allow- 
^  in  any  case  for  the  benefit  of  the  ulterior  devisee.  For  this 
broadly  asserted  proposition,  so  materially  qualifying  or  chang- 
ing the  general  rule,  heretofore  so  universally  recc^nized  upon 
the  subject,  no  decision  of  any  court^  or  even  dictum  of  a  judge, 
has  been  produced. 

In  Hepworth  vs,  Taylor y  1  CoXy  112,  a  "bequest  over,  in 
^»se  the  legatee  died  unmarried,  and  without  issue,  was  held 
to  take  effect  on  the  death  of  one  married,  but  without  leaving 
issue."  This  decision  could  have  been  made  upon  no  other 
principle  than  by  construing  "and,"  as  if  it  had  been  "or." 
As  had  "and"  been  construed  copulatively,  nothing  but  the 
first  legatee's  death,  without  ever  having  been  married,  could 
have  given  efiect  to  the  limitation  over. 

Wilson  vs.  Bayleifj  3  Brown^  C,  12.,  (ToTnlins^  edition^) 
454,  the  word  "and"  was  interpreted  as  "or^"  to  give  efiect 
4o  the  limitations  over. 

The  case  of  Maberlyvs.  Strodcy  3  Ves^y  460,  is,  for  the  most 
part,  in  the  very  words  of  the  case  now  before  this  court.  The 
limitation  over,  after  an  absolute  estate  to  the  son,  of  all  the  testa- 
tor's real  and  personal  estate,  (which  was  to  be  sold  and  in- 
vested in  government  and  real  securities,)  was  as  follows:  "but 
in  case  my  said  son  shall  die  unmarried  and  vnthout  issue^  or 
having  issue,  they  shall  all  die  before  he,  she,  or  they,  if  a  son  or 
sons,  shall  attain  the  age  of  twenty-one  years,  respectively,  or 
if  a  daughter  or  daughters,  shall  attain  the  age  of  twenty-one 
years,  or  be  married,  respectively,"  then  over  to  the  ulterior 
legatees. 
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In  this  case  Ijord  Mvanly  decided^  that  ^^and"  should  mean 
"or,"  between  the  word  "unmarried"  and  the  words  ^'with- 
out issue." 

Ball  vs,  Phyn,  7  Ves.^  4:53 y  is  also  a  very  strong  authority 
for  interpreting  the  word  "and"  as  "or,"  in  the  will  now  before 
us.  The  limitation  there,  was,  in  case  of  the  death  of  the  first 
devisee,  ^^without  being  married,  and  having  children,"  then 
over.  Sir  William  Grant ^  the  master  of  the  rolls,  by  whom 
the  case  was  decided,  says,  "indeed  the  contingency  of  dy- 
ing unmarried  and  without  children,  cannot  properly  be  said 
to  mean  any  thing  more  than  the  latter  event,  as  legally  speak- 
ing, there  can  be  no  children  without  a  marriage.  And  there- 
fore, to  give  effect  to  all  the  words,  it  is  necessary  to  construe 
the  copulative  as  disjunctive."  The  result  of  the  decisions  in 
the  three  preceding  cases  was  to  give  effect  to  the  limitationi 
over. 

But,  say  the  counsel  for  the  appellant,  the  cases  of  Maberly 
vs.  Strodkf  and  Bell  vs.  Phyn^  are  no  longer  regarded  as  of 
any  authority,  and  to  prove  this,  they,  in  the  first  place,  have 
referred  to  2  Wms.  on  Ex^rs,  715,  note  (i.,)  where,  after  the 
author  of  that  valuable  work  had  stated  the  decisions  in  tiiese 
two  cases^  without  questioning  their  correctness  or  authority, 
the  annotator  to  that  work,  by  the  note  referred  to  says,  "ihfe- 
berty  vs.  Strode,  3  Ves.,  450  ;  Bell  vs.  Pkyn,  7  Ves.,  469. 
This  construction  was  refused  in  Doe  vs.  Cooke,  7  East.,  269; 
Doe  vs.  RawlingSy  2  Barn.  ^  Aid.,  441  ;  Girdlestone  ns. 
Doe,  2  Sim.,  225. 

This  note,  the  appellant's  counsel  rely  on,  as  shewing  that 
these  two  cases,  the  one  in  the  3d,  and  the  other  in  7th  Ves.,  have 
been  overruled,  or  are  inconsistent  with  the  subsequent  authori- 
ties referred  to  in  the  note.  After  examining  these  authorities, 
it  is  hardly  fair  to  adopt  the  appellant's  construction  of  this  note, 
and  yet  it  is  difficult  to  discover  what  other  interpretation  could 
well  be  given  to  it.  The  first  of  the  annotator's  three  cases, 
read  to  ns,  in  which  he  tells  u?  the  court  refused  to  change 
"and"  into  "or,"  contrary  to  the  decisions  of  Maberly  vs. 
Strode,  and  BeU  vs  Phyn,  is  that  of  Doe  vs.  Rawlings,  2 
Bam.  4*  Aid.,  441,  where  the  devise  was  to  the  daughter  in 
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fee^  with  a  limitatioa  over^  if  she  ^' shall  die  under  the  age  of 
twenty-one  years,  unmarried  and  without  lawful  issue.'*  The 
court  did  in  this  case  refuse  to  interpret  the  word  ^•and" 
between  "unmarried,"  and  the  words  "without  lawful  issue," 
as  "or;"  but  why?  because  by  such  a  construction,  had  the 
daughter  died  under  the  age  of  twenty-one  years,  leaving 
issue,  such  issue  could  have  taken  nothing  under  the  devise  to 
the  daughter,  and  the  whole  estate  would  have  passed  under 
the  limitation  over,  contrary  to  the  clear  intent  of  the  testator, 
and  in  opposition  to  all  the  adjudications  upon  the  subject,  as 
well  in  Maryland  as  elsewhere.  Nay,  so  far  from  the  court's 
changing  "and"  into  "or,"  had  the  word  "or"  instead  of 
"and"  been  that  which  was  contained  in  the  devise,  the  court 
would,  without  a  moments  hesitation,  at  the  present  day,  have 
declared  that  it  must  be  construed  conjunctively,  that  it  meant 
"and." 

The  second  case  read  to  us,  referred  to  in  the  note  in  Wms. 
m  Ex^rSy  is  that  of  Doe  vs.  Cooke ^  7  East.  ^  269,  and  all  that 
has  been  said  in  reference  to  the  question  now  under  considera- 
tion^ of  the  case  in  2  Bam.  4*  Aid.,  applies  with  equal  force  to 
the  case  in  7  East. 

The  third  case  referred  to  by  the  annotator,  is  that  of  Gird- 
krione  vs.  Doe,  2  Simons,  225,  where  it  is  impliedly  asserted 
in  the  note,  that  the  court  refused  to  construe  the  word  ^^and" 
as  if  it  had  been  "or."  No  such  question  arose  in  that  case,  oo 
such  refusal  was  made  by  the  court.  The  effort  there  was  to 
interpret  "or"  as  meaning  "and,"  which  was  not  sustained 
by  the  court;  the  vice  chancellor  stating:  "It  appears  to  me, 
tbat^or'  must  be  construed  disjunctively  here,  as  the  context 
required  it." 

The  note  cited  from  2  Wms.  on  Ex^rs,  can,  for  the  reasons 
stated,  give  no  aid  to  the  appellant's  assertion,  that  the  cases 
of  Maberly  vs.  Strode,  and  Bell  vs.  Phyn,  are  no  longer  re* 
garded  as  of  any  authority.  But  this  assertion  was  urged  by 
the  appellants  as  fully  sustained  by  the  opinions  of  Lord 
Brougham,  in  the  case  of  Dillon  vs.  Harris,  4  Bligh,  N.  S., 
329,  so  far  from  Lord  Brougham  designing  to  overrule  the 
case  of  Maberly  vs.  Strode,  if  we  are  to  collect  his  meaning 
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from  what  he  has  said,  he  clearly  acknowledged  the  authority 
of  that  case,  and  argued  upon  its  facts,  to  prove  the  correctness 
of  its  decision.  In  pages  359  &  360  of  4  Blighj  he  says: 
''Much  stress  has  been  laid  upon  the  authorities  of  Mabeiiy  vs. 
Strode  J  and  Bell  vs.  Phyn,  But  in  Maberly  vs.  Strode^  there 
was  a  third  clause,  which  almost  imposed  on  the  court  a 
necessity  of  changing  the  word,  to  give  a  reasonable  construc- 
tion. The  limitation  over,  was,  in  case  the  son  of  the  testator 
should  die  unmarried,  and  without,  or  having  issue,  they  should 
all  die  before  attaining  the  age  of  twenty-one  years,  or  marriage. 
It  was  to  accomplish  the  general  intent  of  the  testator^  which 
was  apparent  in  this  case  from  the  superadded  provision  of  the 
will,  that  the  word  'and'  was  construed  disjunctively.  As  to 
Bell  vs.  Phyn.  Sir  W.  Gantj  referring  to  the  case  of  Maberlf 
vs.  Strode^  does  not  take  notice  of  the  circumstances  to  which 
I  have  adverted,  of  the  superadded  clause  in  that  case,  and  he 
held  that  the  word  'and'  must  be  construed  'or,'  probably 
upon  the  ground,  that  the  case,  upon  the  general  intention  of 
the  testator,  to  be  collected  from  the  provisions  of  the  will,  re- 
quired such  change  to  give  a  reasonable  construction.  Bui 
the  doctrine  is  not  to  be  applied  to  a  case,  where  the  intent 
of  the  testator  would  be  frustrated,  not  advanced,  by  such  a 
chaige." 

And  in  his  lordship's  subsequent  remarks  on  the  final  decision 
of  the  appeal  in  the  House  of  Lords,  in  commenting  oq  the 
case  of  Maberly  vs.  StrodSy  as  affecting  the  case  then  under 
consideration,  he  clearly  shows,  that  it  was  not  his  intention  to 
deny  its  authority,  but  its  application,  to  the  case  which  he 
was  then  deciding,  In  page  365  of  4  Blighy  he  states:  "It  is 
said  that  in  this  case,  the  word  "and"  should  be  constru- 
ed 'or;'  and  that  is  contended  on  the  authority  of  two  cases, 
Maberly  vs.  Strode^  and  Bell  vs.  Phyn,  the  one  determined 
by  Lord  Aloardyy  and  the  other  by  Sir  William  Oanty  and 
which  are  connected  together,  inasmuch  as  in  Bell  vs.  Phyn, 
a  reference  was  made  to  Maberly  vs.  Strode,  Reliance  being 
placed  upon  those  two  cases,  when  you  come  to  look  into  them, 
they  do  not  bear  out  the  proposition  of  reading  'and'  in  the 
disjunctive,  as  'or^'  where  it  will  tend  to  frustrate  and  not  to 
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further  the  gcDeral  intent,  which  would  be  the  effect  here.  In 
that  case^  there  was  a  third  clause  in  the  devise,  which  showed 
thai  the  testator  contemplated  the  having  issue,  and  the  decease 
of  that  issue  under  age. " 

From  these  extracts  from  the  opinion  of  the  lord  chancellor, 
who  delivered  the  opinion  adopted  by  the  House  of  Lords,  in 
Dillon  vs.  Harris  J  4  Blighj  321 ,  it  is  manifest,  that  in  the  de- 
cision there  made,  there  was  no  design  to  overrule  or  impair 
the  authority  of  Maberly  vs.  Strodey  on  the  contrary,  its  au- 
thority was  fully  recognized.  If  such  recognition  be  sustained 
by  this  court,  the  correctness  of  the  county  court ^s  decision  in 
the  case  before  us,  admits  of  no  question. 

It  is  believed,  on  an  attentive  perusal  of  the  will  of  StaxA 
Lamar,  every  sound,  unprejudiced  and  discriminating  mind 
will  be  led  to  the  conclusion,  that  it  was  the  intention  of  the 
testratrix,  that  her  estate  devised  should  first  vest  in  her  niece, 
Mary  Tilghman,  and  in  the  event  of  her  leaving  a  child  or 
children,  that  her  estate  should  vest  in  such  child  or  children  in 
fee-simple,  provided  they  attained  the  age  of  twenty -one  years, 
or  previously  married;  and  that  in  the  event  of  Mary  TUgh- 
man '^deatb,  without  leavmg  any  such  child  or  children,  that  the 
estate  should  pass  under  the  limitation  over  to  her  nephews 
and  nieces,  as  provided  for  by  the  will.  That  such  was  the 
general  intent  of  the  testatrix,  appears  upon  the  face  of  the 
will.  Mary  Tilghman  and  her  children  were  the  first  objects 
of  the  testatrix's  bounty,  and  for  whom  she  especially  designed 
to  make  provision  by  her  will.  The  secondary  objects  of 
her  bounty  were  her  nephews  and  nieces,  to  whom  she  limited 
over  her  estate  in  the  event  of  Mary  Titghman^s  death,  with- 
out leaving  children,  who  might  arrive  to  the  age  of  twenty-one 
years,  or  previously  marry.  Upon  failure  of  the  primary  ob- 
jects of  her  bounty,  she  intended  her  estate  should  pass  to 
those,  who,  by  the  terms  of  her  will,  she  had  shewn  to  be  the 
secondary  objects  of  her  bounty. 

For  those  classes,  only,  did  she  evince  by  her  will,  any  dis- 
position to  make  a  provision.  That  any  portion  of  her  estate 
in  the  event  of  Mcuy  TUghman^s  marriage,  should  vest  in 
her  husband,  it  is  manifest,  was  contrary  to  the  intention  of  the 
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testatrix,  who  appears  sedulously  to  have  endeavoured  to  guard 
against  it. 

Her  personal  estate,  that  it  might,  undiminished,  reach  the 
hands  of  the  ulterior  objects  of  her  bounty,  she  directs  the 
executor  to  lend  out  at  interest,  or  invest  in  stocks,  and  that 
^^the  interest  or  dividends  annually  accruing  thereon,  be  paid 
over  to  my  said  niece  for  her  sole  use  and  benefit."  Thus 
evincing  a  manifest  design,  that  not  even  the  income  of  the 
personal  estate  given  to  her  niece,  should  be  permitted  to  pass 
into  the  hands  of  her  husband.  And  the  testatrix  has  with 
equal  success,  and  from  design,  it  must  be  presumed,  so  dispos- 
ed of  her  real  estate,  that  the  husband  of  her  niece  should, 
upon  no  possible  contingency,  become,  thereof,  a  tenant  by 
the  courtesy.  She  has  limited  the  estate  over  after  the  death 
of  the  niece  to  her  children  in  fee,  and  then  contingently  over 
to  the  ultimate  devisees,  so  that  the  children  taking  no  part  of 
the  realty  by  inheritance  from  their  mother,  but  holding  under 
the  will  as  purchasers  per  formam  doni,  the  husband  could 
possess  no  title  as  tenant  by  the  courtesy.  But  what  ia  the 
right  now  asserted  by  the  husband,  the  appellant,  as  resulting 
from  the  true  intention  of  the  testatrix,  to  be  collected  from  Uie 
face  of  the  will?  It  is,  that  by  his  marriage  with  the  niece^ 
and  her  death  without  children,  that  all  the  limitations  over  in 
the  will  are  defeated,  and  that  the  entire  personalty  bequeath- 
ed, becomes  his  property  absolutely,  and  that  the  real  estate 
devised,  descends  to  the  right  heirs  of  his  deceased  wife.  Judg- 
ing from  the  face  of  the  will,  is  it  possible  to  believe  that  such 
was  the  intention  of  the  testatrix?  Can  it  be  supposed^  as  is 
the  unequivocal  result  of  the  language  of  the  will>  as  interpret- 
ed by  the  appellant,  that  if  Mary  Tilghman  had  died^  leav- 
ing a  husband  and  children,  who  departed  this  life  under  the 
age  of  twenty-one  and  unmarried,  it  was  the  intention  of  the 
testatrix,  that  her  whole  real  and  personal  property  should 
become  the  absolute  estate  of  the  ultimate  devisees,  the  ne- 
phews and  nieces  mentioned  in  the  will;  but  that  if  the  wife 
had  thus  died  without  children,  the  limitation  over  to  the 
nephews  and  nieces  was  wholly  inoperative  and  void,  and  the 
personalty  became  the  propeity  of  the  surviving  husband*  and 
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the  realty  descended  to  the  right  heirs  of  the  deceased  wife. 
For  such  an  intention  in  the  testatrix^  the  most  prolific  imagi- 
nation would  be  at  fault  in  conjuring  up  the  semblance  of  a 
reason.  Are  we  by  the  words  of  the  will  driven  to  the  adoption 
of  the  appellant's  interpretation  of  it?  Certainly  not.  By 
construing  the  ^^and"  between  the  word  ^^unmarried/'  and 
those  of  ^^ without  leaving  children/'  as  ^^or^"  every  pretence 
for  asserting  the  present  claim  of  the  appellant  is  swept  from 
under  him.  And  independently  of  the  reasons  hereinbefore 
stated,  to  prove^  that  it  never  could  have  been  the  design  of  the 
testatrix^  that  the  word  ^^and/' referred  to,  should  be  construed 
copulatively,  we  think  its  disjunctive  signification  is  sufiiciently 
demonstrated  by  its  connection  with  the  word  ^^unmarried/' 
as  it  appears  in  this  will.  In  contemplation  of  law,  is  it  not 
an  absurdity  to  say,  when  unconnected  with  any  other  con- 
tingent event,  that  if  a  female  ^Mie  unmarried  and  without 
leaving  children,"  then  property  devised  to  her  shall  pass  to 
another?  How  can  there  be  children  left,  if  the  devisee  never 
marries?  The  addition  in  such  a  case  to  the  word  <^unmar- 
ried,"and,  '^without  leaving  children,"  is  a  l^al  absurdity, 
and  to  give  to  such  a  clause  in  a  will  a  rational  interpretation, 
and  a  meaning  to  every  word  used  in  it,  ^' and"  should  be  con- 
strued disjunctively.  But  it  is  said,  that  by  so  doing,  you 
silence  the  word  ^'unmarried,"  and  deprive  it  of  all  meaning 
and  operation.  In  our  opinion  no  such  consequence  would 
result  from  reading  ^^and' '  as  ^^or. ' '  The  meaning  and  opera- 
tion of  the  word  '^unmarried,"  would  remain  imchanged,  and 
the  effect  of  its  introduction  in  that  clause  of  the  will  would 
be,  that  if  the  niece  died  unmarried,  the  limitation  over  would 
take  efiect;  and  construing  ^^and,"  disjunctively,  if  she  died 
without  leaving  children,  the  same  result  woult  follow;  or  in 
the  next  succeeding  provision  in  the  will,  should  she  die  leav- 
ing children^  and  such  child  or  children  die  before  the  age  of 
twenty-one  years,  or  without  having  married  previous  to  the 
attainment  of  such  age,  'Hhen  the  nephews  and  nieces  were  to 
take  the  estate  devised  to  them."  By  this,  and  by  no  other 
legitimate  construction,  is  consistency  produced  in  the  different 
expressions  in  the  will,  and  the  general  intent  of  the  testatrix, 
27         V.7 


210  CASES  IN  THE  COURT  OF  APPEALS 

Janney  V9.  Sprig;-— 1848. 

JQ  the  diepositioD  of  her  estate,  effectuated.  If,  in  the  construc- 
tion of  such  a  will,  as  that  now  before  us,  aulborilies  are 
deemed  necessary,  they  can  be  found  in  H^noortk  vs.  Tay- 
lor, 1  Cox.  Rep.  113;  Maberly  vs.  Strode,  3  Ves.,  430,  and 
Bell  vs.  Pkyn,  7  Ves.,  453. 

But  the  changing  of  the  word  "and"  into  "or,"  is  not  the 
only  transmutation  that  is  to  be  made  in  the  contingencies, 
upon  which  the  limitation  over  is  made  to  depend,  to  secure 
the  full  effeclualion  of  the  general  intent  of  the  testatrix,  as  to 
the  dispo»tion  of  her  estate.  The  last  contingency  on  which 
the  litnilaLion  over  is  dependant,  as  expressed  in  the  will,  is, 
"should  she  die  leaving  children,  and  such  child  or  children 
die  before  the  age  of  twenty-one  years,  or  without  having  mar- 
ried previous  to  the  attainment  of  such  age."  Iftheword"or," 
between  "years"  and  "without,"  &c.,  is  to  be  construed  dis- 
junctively in  its  grammatical  eenee,  the  necessary  consequence 
would  be,  that  the  limitation  over  would  take  efiect  if  the 
child  or  children  died  under  the  age  of  twenty-one  years, 
although  such  child  or  children  may  have  married,  and  died 
under  the  age  of  twenty-one  years  and  leaving  issue;  and  tbe 
limilalion  over  would,  in  like  manner,  have  been  effectual,  if 
the  child  or  children  had  died  without  having  married  previ> 
OU3  to  the  attainment  of  such  age,  although  such  child  or  child- 
ren may  have  lived  fifty  years  after  attaining  their  majority, 
and  died  leaving  a  numerous  progeny.  That  such  was  oU 
the  intention  of  the  leslalrix,  is  demonslroble  from  the  will  itself, 
and  from  almost  numberless  decisions.  How  then  is  this  in- 
congruity, this  glaring  violation  of  the  intent  of  the  teslatrix,  to 
be  prevented?  By  doing  what  has  been  done  in  ntiraeroua 
cases  in  this  Stale,  and  elsewhere,  construe  the  word  "or,"  m 
the  place  referred  to,  copulatively,  as  if  it  were  "and." 

The  will  before  us  furnishes  a  strong  illustration  of  tbe  wis- 
dom, justice  and  propriety,  of  the  rules  for  the  coostniclion  of 
last  wills  and  testaments,  inserted  in  this  opinion,  as  extracts 
from  2  Wma.  on  Ex'rs,  and  the  opinion  of  C.  J.  Kettt  in  6 
Johns.  Rep.      The  judgment  of  the  county  court  ia  affirmed. 

JUDGMENT  AFFIRMED. 
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"iLLiAM  Patterson  vs,  John  Crookshankb. — Dec.  1848. 

The  act  of  1833,  ch.  224,  antborislDg  the  county  courts  to  extend  the  term 
ofserriceofshvesfor  a  term  of  years,  in  certain  cases,  and  its  supplement, 

the  act  of  1845,  ch.  105,  conferring  the  same  power  upon  the  several  or. 

phans  courts  of  the  State,  give  no  jurisdiction,  either  to  the  county  courts 

or  the  orphans  courts,  unless  the  master,  mistress,  or  agent,  resides  in  the 

coanty  where  the  application  is  made. 
The  object  of  these  acts,  whicli  are  to  be  construed  together,  was  to  give  to 

each  of  these  coarts  concurrent  jurisdiction  over  the  subject  matter,  when 

(he  parties  claiming,  or  their  agents,  reside  within  the  limits  of  the  county. 

Any  other  construction  would  conflict  with  the  whole  judicial  system  of 

the  State. 
The  appelleo  applied  to  the  orphans  court  of  Washington  county,  under  the 

act  of  1845,  to  extend  the  term  of  service  of  the  appellant,  who,  he  alleged, 

was  sold  to  him  as  a  slavo  for  a  term  of  years,  to  expire  on  the  1st  of  Jan. 

Dary  1844,  and,  in  support  of  his  title,  offered  a  bill  of  sale  for  such  term, 

manomitting  the  appellant  thereafler,  which  was  not  recorded.    Hblo  : 
That  the  appellee  having  treated  the  appellant  as  a  freeman  in  the  court 
r      below,  he  could  not,  upon  an  appeal  to  this  court,  turn  round  and  impeach 

the  instrument  of  his  own  title,  on  the  ground  of  its  defective  execution 

and  want  of  record,  and  thereby  make  the  appellant  a  slave,  in  order  to 

depriyo  him  of  a  legal  standing  in  the  appellate  court. 

Appeal  from  the  Orphans  court  of  Washington  county. 

On  the  24th  of  October  1848,  the  appellee  filed  a  petition  in 
the  Orphans  court  of  Washington  county,  stating,  that  in  1832, 
a  certain  Joseph  R.  Fhrd,  of  Baltimore  county,  sold  to  peti- 
tioner a  servant,  named  William,  for  a  term  of  years,  to  com- 
mence on  the  day  of  sale,  and  end  on  the  1st  day  of  January 
1844.  That  petitioner  had  said  William  in  his  possession  until 
.the  12th  of  September  1838,  when  he  absconded ,  and  has  been 
gone  since,  whereby  he  has  lost  his  services  for  the  time  inter- 
vening between  the  said  12th  of  September  and  the  1st  of 
January,  1844.  That  said  William  was  recently  arrested  as 
an  absconding  servant,  and  he  now  brings  him  into  court  to  be 
dealt  with  according  to  law.  That  he  is  advised,  your  honors 
can  extend  the  term  of  said  William,  so  as  to  indemnify  your 
petitioner  for  said  loss  of  service. 

The  defendant,  William  Patterson,  by  his  answer,  denied 
the  matters  charged  in  the  petition^  and  prayed  the  court  to 
examine  into  the  said  charges^  and  that  he  might  be  dismissed 
with  co6ts^  &c. 
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In  support  of  the  pclilion,  a  bill  of  sale  from  Joseph  R.  Fhrd, 
of  Baltimore  coualy,  conveying  to  John  Crookshanks,  of  BcU- 
timore  county,  for  the  sum  of  $200,  a  d^to  boy  named  WU- 
Ham,  aged  about  eighteen  years,  to  serve  until  the  1st  of  January 

1844,  which  also  contains  this  covenant,  "and  the  said  John 
Crookshanks,  for  himself,  hia  executorB,"  &c.,  does  hereby 
covenant,  6cc.,  to  and  with  the  said  Joseph  R.  Fbrd,  that  from 
and  after  the  said  Isl  of  January  1844,  tlie  said  negro  boy 
William  shall  be  Jibeiated,  manumitted  and  set  free,  and  for- 
ever discharged  from  any  and  all  kinds  of  slavery  whatsoever. 
This  bill  of  sale  was  dated  10th  of  February  1832,  signed  and 
sealed  by  said  FWd  and  Q^wkshanks,  and  acknowledged 
before  Matthew  Murray,  a  justice  of  the  peace  for  Baltimore 
city,  but  was  not  recorded.  There  is  also  exhibited  a  power 
of  attorney  from  "John  Crookshanks,  of  Baltitnore  city," 
"authorising  his  son,  'William  F.  Crookshanks,  of  said  city,' 
(o  file  said  application,  and  to  sell  said  William  for  such  term 
as  the  said  Orphans  court  should  direct,"  &c.  This  power  of 
attorney  was  also  acknowledged  before  |i  justice  of  the  peace 
for  said  city. 

Teslimony  was  (hen  taken  establishing  the  identity  of  the 
boy,  William  Patterson,  the  ownersbip  of  the  appellee,  and 
(he  fact  of  bis  leaving  his  said  master  on  the  12th  of  September 
1838,  the  value  of  his  services,  the  kind  treatment  of  his  mas- 
ter, &c.;  whereupon  the  said  Orphans  court,  on  the  Slst  of 
October  1848,  acting  under  the  acts  of  1833,  ch.  224,  and 

1845,  ch.  lO.'i,  "ordered,  that  the  terra  of  service  of  said 
WiUiam  Patterson,  (negro,)  be  extended  for  eight  yeara 
from  this  date,  and  that  the  said  John  Crookshanks  have  the 
ri^t  of  selling  the  said  WiUiam  Patterson,  (negro,)  in  or  out 
of  the  State  of  Maryland."  From  this  order  (he  defendant 
appealed  to  this  court. 

The  cause  was  a^ued  before  Sprnce,  Martin  and 
Fricr,  J. 

By  John  Thompson  Mason  for  the  appellant,  and 
By  Boyle  for  the  appellee. 
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Prick,  J.,  delivered  the  opinion  of  this  court. 

In  the  petition  filed  in  this  cause,  before  the  orphans  court 
of  Washington  county,  by  Crookshanks y  the  appellee,  it  is 
alleged,  that  the  negro  WiUiam  Patterson^  the  appellant, 
being  bound  by  bill  of  sale  to  serve  said  Crooks/tanks  for  a 
term  of  years,  before  the  expiration  of  said  term,  absconded 
from  him,  by  which  for  a  long  space  of  time  he  lost  the  servi- 
ces of  said  negro;  and  that  having  recently  arrested  and  re- 
covered him,  he  had  brought  him  before  the  orphans  court 
of  the  county,  that  under  the  provisions  of  the  act  of  1845,  ch. 
108,  he  might  have  the  term  of  service  of  said  negro  extended, 
so  as  to  indemnify  him  for  the  loss  sustained  by  his  abscond- 
ing. 

The  said  negro  Patterson  a|^ars  by  attorney  in  said  court, 
and  by  his  answer,  denies  the  matters  charged  in  the  petition. 

To  prove  the  tide  to  the  service  of  the  appellant,  a  bill  of 
sale  from  Joseph  Ford  to  John  Crookshanks^  both  of  Balti- 
more county,  dated  the  lOlh  of  February  1832,  is  produced,  by 
which  the  said  negro  WiUiam  Pattersony  is  sold  to  the  said 
CrookshankSy  for  a  terra  of  years,  to  expire  on  the  1st  of  Janu- 
ary 1844.  And  between  them,  it  is  further  covenanted  in  the 
bin  of  sale^  that  at  the  expiration  of  that  time,  the  said  negro 
is  to  be  liberated,  manumitted  and  forever  set  free. 

This  bill  of  sale  is  acknowledged  before  Matthew  Murray y  a 
justice  of  the  peace  of  the  city  of  Baltimore;  and  as  appears 
by  the  record,  has  never  been  recorded. 

It  further  appears  by  a  power  of  attorney,  filed  as  part  of  the 
record,  that  the  appellee  constituted  a  certain  WiUiam  Crook- 
shanks  his  agent  and  attorney,  to  file  the  petition  in  this  cause; 
and  both  the  appellee  and  his  agent  are  therein  described  as 
residents  of  the  city  of  Baltifnore. 

On  the  hearing  of  this  petition  and  answer  before  the  or- 
phans court  of  Washington  county,  that  court  ordered  the 
tenn  of  service  of  said  negro  to  be  extended  for  eight  years 
ensuing,  with  discretion  to  the  appellee  to  sell  him  for  that 
period,  in  or  out  of  the  State  of  Maryland.  And  from  this 
order,  the  said  negro  Pattersony y  has  appealed  to  this  court. 
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county,  the  orphans  court  there,  had  no  jurisdiction  over  the 
subject  matter  of  this  appeal,  and  therefore  erred  in  assum- 
ing it. 

But  it  is  said  this  appeal  is  coram  non  judice;  that  the  bill 
of  sale  from  Fhrdio  Civokshanksy  providing  for  the  freedom 
of  the  negro  after  January  1844,  if  intended  to  operate  as  a 
deed  of  manumission,  is  void,  because  it  was  not  recorded 
according  to  law;  and  besides,  was  not  acknowledged  before  a 
justice  of  the  peace  of  the  county,  where  the  pailies  resided; 
they  being  described  as  of  Baltimore  county,  while  the  magis- 
trate purports  to  act  in  and  for  Baltimore  city. 

The  instrument  thus,  for  the  purposes  of  this  manumission, 
being  a  nullity,  the  negro  remains  a  slave,  and  in  that  charac- 
ter, it  is  contended,  he  has  no  status  in  court. 

But  how  does  this  allegation  consist  with  the  conduct  and 
course  of  the  appellee,  in  this  proceeding?  He  fii-st  arraigns 
him  before  the  court  as  a  freeman,  and  then  to  drive  him  from 
his  rights  and  his  defence  as  such,  he  invokes  the  instrument 
of  his  title,  and  its  defective  execution,  to  convert  him  into  a 
slave.  In  the  court  below,  he  attains  the  object  of  his  peti- 
tion by  representing  him  to  be  free,  and  procures  a  sentence  of 
prolonged  servitude  against  him.  In  this  court,  where  the  negro 
resorts  to  the  remedy  open  to  him,  alike  with  every  freeman, 
his  appeal  is  to  be  estopped  by  the  alleged  taint  of  slavery, 
and  his  consequent  exclusion  from  a  legal  status  in  court.  If 
a  slave^  the  whole  proceeding  against  him  under  this  act  of 
Assembly  in  Washington  county  court,  or  any  other  court,  is 
illegal  and  a  nullity.  It  is  a  solecism  to  say,  that  as  a  slave, 
his  term  of  service  can  be  prolonged  or  extended.  The  law, 
in  its  express  terms,  and  from  its  professed  object  can  have  no 
reference  to  a  slave.  The  orphans  court  of  Washington 
county,  did  not  profess  to  deal  with  Patterson  in  that  charac- 
ter, and  the  very  sentence  imposed  by  them,  denies  it,  by 
adding  to  the  previous  limited  term  of  his  servitude. 

In  any  aspect  of  the  case  as  presented  to  us,  we  do  not  feel 
at  liberty  to  leave  out  of  it,  the  prominent  fact  stated  in  the 
petition,  that  the  negro  was  only  bound  to  serve  until  January 
1£44;  for,  without  this  fact  of  limited  bondage,  the  appellee  had 
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DO  case  under  the  act  of  Awembly.  It  does  not  then  comport 
with  that  allegation  to  insist  now,  that  he  is  a  slave,  and  as 
such  must  be  turned  out  of  court.  The  appellee  brought  him 
before  the  court,  admitting  the  expiration  of  his  term  of  service, 
but  claiming  indemnity  for  the  portion  of  that  service  lost  by 
his  absconding.  Upon  this  allegation,  and  the  traverse  of  it 
in  his  answer,  in  the  orphans  court  below,  he  is  tried.  Before 
that  court,  the  appellee  gave  him  the  standing  he  now  main- 
tains here,  and  it  is  no  part  of  our  duty  to  disturb  it.  From 
the  view  before  expressed  on  the  first  branch  of  the  cose,  we 
are  not  called  upon  to  pronounce  upon  any  other  point  dis- 
cussed in  the  cause.  The  forum  selected  by  the  appellee  has 
no  jurisdiction  in  the  case,  and  their  decision  must  he  reversed. 

J0DGMENT   RETBR8EI>. 


pREDEEiCK  Bell  vs.  The  Hagebbtown  Bank. — Decem- 
ber 1648. 

A  draft  woi  rcgulwlj  proleBtad  for  non.payniBiit,  in  OeoTgiUntn,  D.  C,  «Dd 
Iho  uiail  nolicei  to  Ihe  drawer  and  endorscit,  depMiled  in  tho  P.  C,  tbe 
■ime  evening,  by  the  notary,  directod,  under  corer,  lo  B,  the  cuhier  of  the 
appellee  in  llagertttnun.  It  naa  then  provEd  bj  B,  that  he  hul  a  distinct 
recollection  of  receiring  Ihcie  notices,  and  ia  aure  that,  on  tbe  nina  day, 
he  aealed  and  directed  tbom  to  the  drawer  and  endoraera,  at  their  raBp«e. 
tire  post  office*.  He  doea  not  recoUocI  the  eiact  time  of  their  receipt,  but 
remainbera  no  instance  where  auch  notices  were  not  receircd  in  due  time, 
i.  (.,  on  the  second  daj  after  their  data,  and  ihould  hare  remembered  an 
instance  of  lon^r  delay  as  onnsua].  That  Ihe  bank  bu  a  rogularlj  ap. 
pointed  inesBOnger,  wboee  duty  and  practice  it  is  to  come  to  the  bank  daily, 
about  tlio  hour  of  closing,  when  he  either  delivers  to  liim  all  letters  and 
noljces  for  the  P.  O.,  or.  when  he  leaves  before  the  measeDger  arriTes, 
places  such  letters  carefully  on  hia  (able,  and  there  is  a  general  under- 
standing that  the  messenger  is  to  take  them.  lie  cannot  say  which  course 
was  adopted  in  this  instance,  bat  did  not  find  the  notices  on  his  table  uezt 
morning,  and  has  never  so  found  tliem.  By  the  lelirr  of  the  bank,  that  it 
is  his  practice,  when  tbe  cashier  leaves  before  tbe  messenger  arrives,  to  aa« 
thiit  Ihe  letters  are  taken  by  the  latter,— is  very  pirtieular  in  tliis  respect, 
and  recollects  no  instance  whore  they  were  not  taken  the  ume  day.  By  tba 
mttttng'T,  that  it  was  a  part  of  his  duty  and  hia  invariable  custom,  to  b« 
at  the  bank  at  the  hour  of  closing,  or  very  soon  ailer,  to  lake  tho  lotl«n 
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and  notioes  to  the  P.  O.  He  either  receives  them  from  the  cashier  in  per. 
■on,  or,  if  he  has  left,  takes  them  from  his  table.  Has  never  failed  to  oh. 
tain  them,  and  it  has  been  his  uniform  custom  to  deposit  them  directly  in 
the  P.  O.,  which  he  has  never  failed  to  do,  except  in  one  instance  partieu. 
larly  described.     Held  : 

That  this  evidence  of  notice  of  non.payment  to  the  indorser,  was  legally 
iofficient  to  charge  him,  and  to  warrant  an  instruction  to  the  jury  that  if 
tbey  believed  it,  they  must  find  for  the  plaintiff. 

Where  the  holder  and  the  party  to  be  notified  reside  in  the  same  place,  personal 
notice  is  required,  or  it  must  bo  left  at  his  residence  or  place  of  business, 
unless,  by  the  usage  of  a  particular  place,  a  different  mode  is  resorted  to. 

In  large  commercial  towns  the  uniform  practice  now  is,  to  reach  the  party 
to  bo  affected  with  notice,  throagh  the  poet  office,  when  both  reside  within 
the  limits  of  the  penny-postman,  but  it  must  be  shown  to  have  been  put 
in,  in  time  to  be  delivered  before  the  expiration  of  the  day  following  the 
dishonor. 

Where  personal  notice  is  required  between  parties  residing  in  the  same  place, 
it  is  sufficient  if  it  be  made  by  the  expiration  of  the  day  following  the  re- 
fusal. 

Where  the  parties  reside  in  different  places,  notice  may  be  sent  through  the 
pott  office,  to  the  nearest  office  of  the  party  entitled  to  notice ;  and  it  is 
snfficient  if  it  bo  ppt  into  the  post  office  at  any  time  during  the  day  the 
note  is  payable. 

The  deposit  of  a  letter  in  the  post  office,  properly  directed,  and  in  proper 
time,  is  sufficient  to  charge  the  endorser  without  proof  of  its  having  been 
actually  received,  and  a  right  of  action  accrues,  without  waiting  for  it  to 
reach  its  destination. 

Tlie  usages  of  banks  have  grown  op  to  be  a  part  of  the  settled  law  of  the 
land,  and  in  obedience  thereto,  personal  notice  is  dispensed  with,  and  the 
indorser  is  charged  by  the  bare  deposit  of  notice  in  the  post  office,  even  if 
it  never  comes  to  hand. 

This  case  is  distinguished  from  the  cases  o£  Flack  ts,  Greeitt  3  G.  j' «/.,  474, 
and  Smedes  vs.  The  Utica  Bank,  20  Johns,,  372. 

Tlie  testimony  of  the  cashier,  that  be  "sealed  and  directed  the  notices,  both 
to  the  drawer  and  endorser,  at  their  respective  post  offices"  must  be  taken 
to  mean,  that  he  knew  the  residence  of  both  to  bo  out  of  the  town,  and 
directed  accordingly  through  the  proper  channel,  by  which  notice  would 
reach  them. 

Whether  due  diligence  has  or  has  not  been  used,  and  whether  or  not  legal 
notice  has  been  given,  are  questions  of  law,  to  be  decided  by  the  court,  un. 
less  tbe  evidence  is  doubtful  or  contradictory. 

The  possession  of  the  note  by  the  appellees,  previously  endorsed  by  them, 
through  the  cashier,  their  agent,  and  produced  by  them  as  their  cause  of 
action,  is  prima  facie  evidence  of  property  in  them,  and  they  are  to  bo 
regarded  as  the  bona  fide  owners,  notwithstanding  the  subsequent  endorse, 
ments,  and  entitled  to  sue  upon  it. 

28        V.7 
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It  i>  no  objection  that  Iha  endoncment  is  in  blink.  The  act  of  1825,  eh, 
35,  diapeiiKi  with  Iha  form  of  filling  np  the  bUok,  id  far  u  lo  lustain  tha 
judgment  apon  any  negotiable  initmment,  notwithitanding  the  omioaion 
lo  fill  up  the  blank  in  the  endoreement. 

Appeal  from  Waakington  coanty  court. 

This  was  on  actioD  of  assumpsit,  brought  by  the  appellees, 
as  holdeis,  against  the  appellant,  as  endorser  of  the  followiog 
bill  of  exchange : 

"$500. 

HAceRSTOwN,  July  23r<2,  1S44. 

Ninety  days  after  date,  pay  to  the  order  of  Samvel  BeU, 
five  hundred  dolkis,  value  received,  which  place  to  account 
of —  David  Bell. 

To  Geo.  Waters,*  Georgetown,  D.  C. 

Endorsed :  Samuel  BeU,  Fred'k  BeU. 

Pay  to  A.  Suier,  Esq.,  or  order. 

Elie  Beattt,  Cash." 

At  the  trial,  the  plaintiffs  proved  by  competent  testimoDy, 
the  handwriting  of  the  drawer  and  endoisers,  the  endorsement 
by  the  defendant  and  delivery  to  plaintiflfa,  and  then  produced 
in  evidence  the  following  protest  for  non-payment. 

"United  States  of  America,  District  of  Colvubia, 
Washington  county,  to  teit: 

On  this,  the  twenty-fourth  of  October,  in  the  year  of  our 
Lord,  ei^teea  hundred  and  forty-four,  at  the  request  of  the 
president,  directors  of  the  fbrmenand  Mechanics  Bank  of 
Georgetown,  D.  C,  bearers  of  the  original  drafl,  whereof  a 
true  copy  is  above  written,  I,  George  JeweU,  notary  public, 
duly  commissioned  and  qualified,  residing  in  the  Cmporation 
of  Georgetown,  in  the  districl  aforesaid,  presented  the  said 
draft  at  the  coimting  house  of  George  Waters,  and  demanded 
payment  thereof.  I  was  answered  by  him,  that  he  'had  do 
funds  in  hand  to  pay  it.'  Wherefore  I,  the  said  notary,  at 
the  request  aforesaid,  have  protested,  and  by  these  presents  do 
solemnly  protest,  as  well  against  the  drawer  and  endorsers  of 
the  said  draft,  as  all  others  whom  it  may  concern,  for  exchange, 
le-exchange,  and  all  costs  and  charges,  damages  and  interests, 
eaffeied  and  to  be  suficied  for  the  want  of  payment  of  the  said 
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draft.  Thus  done  and  protested  at  Oeorgetoum  aforesaid^  and 
en  the  same  day^  I  addressed  written  notices  to  the  drawers 
and  endorsers  of  the  said  drafts  informing  them  that  it  had  not 
been  paid  by  the  drawer  thereof,  and  that  they  would  be  held 
responsible  for  its  payment,  and  directed  to  Elie  Beatty^  Esq,, 
cashier,  Hagentcwfiy  Md.,  and  deposited  in  the  post  office, 
Georgetami,  on  the  same  day.  In  testimony  whereof,  I  have 
hereunto  set  my  hand  and  affixed  my  seal  notarial*  the  day 
and  year  aforesaid.  (Seal.)  Geo.  Jewell,  N.  P. 

Prot.,  81.76.'' 

Also  the  evidence  of  George  Jewell,  taken  under  a  commis- 
sion in  Georgetown,  Z>.  O,,  who  testified,  that  he  was  a  notary 
public  for  the  District  of  Columbia,  duly  commissioned  and 
qualified,  and  was  appointed  in  January  1842.  That  he  had 
seen  the  draft  referred  to  twice  before,  once  on  the  14ih  of 
October  1844,  when  it  was  put  into  his  hands,  as  a  notary 
public,  by  the  Farmers  and  Mechanics  Bank  of  Georgetown, 
for  the  purpose  of  presenting  the  same  to  the  said  George  Wa- 
ters, for  his  acceptance,  and  to  note  it  for  non-acceptance,  if 
acceptance  was  refused,  and  again  on  the  24th  of  October 
1844,  when  it  was  again  put  into  his  hands  for  presentation 
for  payment.  That  on  said  24th  of  October  1844,  he  pre- 
sented said  draft  to  said  George  Waters  at  his  counting  house, 
and  demanded  payment  thereof,  when  he  was  answered  by 
said  Waters,  that  he  had  no  funds  in  hand  to  pay;  whereupon 
he  protested  the  same  for  non-payment,  and  wrote  separate 
notices  to  the  drawer,  D,  Bell,  and  to  each  of  the  endorsers, 
P.  Bell,  Samuel  Bell,  and  Elie  Beatty^  cashier,  informing 
them  that  it  had  not  been  paid,  and  that  they  would  be  held 
accountable  to  the  holders  thereof,  and  enclosed  the  same  un- 
der cover,  directed  to  Elie  Beatty,  cashier,  Hagerstown,  and 
deposited  them  in  the  post  office  in  Georgetown  the  same  eve- 
ning, and  returned  the  draft,  with  protest,  to  the  Farmers  and 
Mechanics  Bank,  at  whose  request  it  was  protested.  The 
wiuiess  further  proved,  that  on  the  14th  of  October  1844,  he 
presented  the  draft  to  Waters  for  acceptance,  which  was  re- 
fused, which  refusal  witness  noted  on  the  face  of  the  draft,  as 
follows:  <*Noted  for  N.  A.,  October  14th,  1844,  by  G.  J.,  N. 
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P.;"  and  on  the  same  erening,  wrote  notices  to  the  drawer 
and  each  of  the  eDdorsers,  directed  to  each  of  them  separately, 
and  enclosed  the  same  to  Elie  Beatty,  caahier,  Hagerstoioa, 
atid  deposited  ihem,  on  the  same  day,  in  the  post  office  at 
Georgetown.    These  notices  were  as  follows : 

"Geobgbtown,  D.  C,  Oci.  OtA,  1844. 

Take  notice,  that  a  draft  for  five  hundred  dollars,  drawn  by 
David  Bell  on  George  Waters,  in  favor  of  Samuel  Bell,  or 
order,  dated  Hagerstown,  July  23rd,  1844,  payable  ninety 
days  after  dale,  and  for  which  you  aie  accountable  to  the  hold- 
er, was  this  day  protested  for  non-acceplance. 
Very  respectfully,  ttc., 

Geo.  Jewexl,  Notary  Public. 

To  Fakderick  Bell,  Esa-" 

The  witness  further  tesliQed,  that  lie  kept  a  record  of  his 
official  proceedings,  but  does  not  retain  a  copy  of  (he  Dotices, 
but  kuows  that  the  notices  hereto  annexed,  are  substantially 
tlie  same  as  those  enclosed  to  Elie  Beatty,  cashier. 

And  to  prove  that  notices  of  the  non-acceptance  and  Don- 
payment  of  said  draft  had  been  duly  sent  to  the  defendant,  the 
plaintiffs  offered  to  prove  by  Elie  Beatty,  a  competent  witnees, 
that  for  many  years  prior  to  the  date  of  said  draft,  he  was  and 
sdll  is  the  cashier  of  the  Hagerstown  Bank;  that  as  such,  ii  is 
part  of  hia  duty,  when  notices  of  the  dishonor  of  a  bill  are 
received,  to  enclose  and  direct  the  same  to  the  drawer  and  en- 
dorsers thereof;  that  notices  of  dishonor  are  always,  its  be 
believes,  put  in  the  post  ofiice  in  Georgetown,  on  the  day  of 
their  date,  and  that  by  the  regular  running  of  the  mail,  they 
are  brought  to  Hagerstown  late  the  next  evening,  and  deliv- 
ered at  said  bank  next  morning;  that  it  has  been  bis  invariable 
practice,  to  seal  and  direct  the  same  to  the  drawers  aiul  en- 
dorsers die  same  day  he  receives  them;  that  be  has  a  distinct 
recollection  of  receiving  the  notices  of  non-acceplance  and  non- 
payment in  this  case,  from  the  surprise  be  felt  at  die  di»ft  of 
such  punctual  men  being  protested.  And  be  is  very  sure  that 
oo  the  same  day  he  received  them,he  sealed  and  directed  them 
to  the  drawers  and  endorsers,  at  their  respective  post  oSices; 
that  be  hai  no  recollection  of  their  date  when  be  received 
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them,  except  by  reference  to  the  papers  themselves.  He  has 
no  recollection  of  any  instance  wherein  such  notices  were  not 
received  by  him  in  due  course  of  mail^  viz. ,  on  the  next  morn- 
ing but  one  after  their  date^  and  he  is  satisfied,  that  if  a  longer 
delay  had  occurred  in  this  case,  he  should  have  noticed  and 
remembered  the  fact,  so  unusual,  and  he  is  therefore  confident, 
(  that  the  notices  in  this  case  were  received  on  the  morning  of 

the  second  day  after  their  date.  He  further  proved,  that  wit- 
ness does  not  deposit  the  notices  or  letters  of  the  bank  in  the 
post  office,  but  that  duty  is  performed  by  a  regularly  appointed 
messenger  of  the  bank,  whose  duty  and  practice  is,  to  come  to 
the  bank  daily,  at  about  the  closing  hour,  when  witness  some- 
tiroes  delivers  to  said  messenger  all  letters  and  notices  prepared 
that  day,  to  be  put  in  the  ofiice  by  him.  That  witness  some- 
tiroes  leaves  the  bank  a  little  earlier  or  before  the  messenger 
i  arrives,  in  which  case  witness  leaves  the  said  letters  carefully 

[  npon  his  table,  and  there  is  a  general  understanding,  that  the 

messenger  is  to  take  them  to  the  post  office;  he  cannot  remem- 
ber whicli  was  done  on  the  day  he  received  and  directed  the 
notices  in  question,  but  he  remembers  directing  them  properly, 
and  he  did  not  find  them  upon  his  table  next  morning,  nor  has 
any  instance  ever  occurred  of  finding  such  letters  or  notices  on 
bis  table  the  next  morning,  nor  has  he  heard  of  any  instance 
in  which  they  were  not,  as  he  beheves,  put  in  the  office  the 
same  day.  The  plaintiffs  further  offered  to  prove  by  WUliam 
M.  MarshcUl,  a  competent  witness,  that  at  the  date  of  said 
draft,  and  for  many  years  before,  he  was  and  still  is  the  teller 
in  said  bank;  that  said  bank  has  been  closed  daily  at  two 
o'clock,  and  the  cashier  leaves  generally  about  that  hour,  but 
that  witness  and  the  book-keeper  remain  sometime  afterwards, 
to  settle  and  adjust  the  accounts  of  the  day;  that  when  the 
cashier  leaves  the  bank,  before  the  messenger  arrives  for  the 
letters,  it  is  and  has  been  the  usual  practice  of  witness,  to  see 
that  the  same  are  taken  by  the  messenger,  and  witness  gene- 
ndly  sees  them  taken  away,  or  the  messenger  generally  takes 
them  from  the  table  whilst  witness  is  in  the  bank;  that  for  the 
last  few  years  witness  has  been  exceedingly  particular  in  this 
fespect;  because,  during  that  time,  there  have  been  almost  daily 
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remillances  of  money  by  mail,  and  it  was  theierore  necessary 
(0  be  careful  that  letters  were  delivered  to  the  messenger;  and 
witness  has  no  recollection  of  any  instance  of  the  letters  and 
notices  prepared  during  the  day,  which  were  not  taken  from 
the  bank  to  be  put  in  post  office  on  the  some  day.  The  plain- 
tiffs further  offered  to  prove  by  John  Anderson,  a  compelenl 
witness,  that  from  a  period  long  anterior  to  the  date  of  the  draft 
in  question,  he  has  been  the  messenger  of  the  said  bank,  duly 
appointed  by  the  president  and  directors;  that  as  part  of  hi» 
duty,  it  is  and  has  been  his  invariable  custom  and  practice,  w 
be  at  the  bank  at  (he  hour  of  its  closing,  or  very  soon  after- 
wards, sometimes  an  hour  afterwards,  to  lake  the  letters  and 
notices  of  the  bank  to  the  post  office;  that  sometimes  he  re- 
ceives them  from  the  cashier  in  person,  or,  if  he  has  left  UtB 
bank,  from  the  cashier's  table,  where  they  are  found  laid,  one 
or  the  other;  that  he  so  takes  them  before  the  other  officen 
have  left  the  bank,  and  in  their  presence,  and  he  has  no  recol- 
lection of  any  failure  so  to  obtain  them,  and  it  has  been  ha 
uniform  custom,  to  deposite  them  directly  in  the  postofficci 
that  he  has  never  failed  to  put  ihem  in  the  office  the  same  day; 
once,  however,  about  six  months  ago,  there  was  a  letter  to  on 
of  the  Ballimore  banks,  (as  be  thinks,)  which  was  not  ready 
at  the  usual  lime,  and  being  delivered  to  him  laler  in  the  day, 
he  neglected  to  put  it  in  the  office  until  next  morning;  ho  bai 
no  particular  recollection  of  the  notices  in  question,  but  is  veij 
sure,  that  if  delivered  to  him  or  found  upon  the  cashier  s  la  i 
ns  aforesaid,  he  deposited  them  in  the  office  the  some  day,  a 
he  remembers  seeing  the  name  of  the  defendant  and  otn 
Bells  on  some  lettere  so  put  in  the  office,  he  thinks  perhaps 
two  years  ago,  and  since  that  time  and  before,  but  canno 
at  what  time;  that  notices  of  protest  are  folded  and  ee^ 
differently  from  leUers,  and  he  never  failed  to  deliver  such  w 
Ihe  office  the  same  day.  To  the  foregoing  evidence  the  dfr 
fendant  objected,  as  being  incompetent  and  '''*'^''"*  L« 
prove,  that  notice  of  the  non-payment  of  the  said  dtaR 
received  by  or  given  to  the  defendant,  but  the  court  oveiru 
the  objection  and  permilied  the  said  evidence  to  be  p 
^he  jury,  and  thereupon  instructed  the  jury,  that  said  tcsti 
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was  evidence  to  prove^  that  notice  of  non-payment  of  said  draft 
was  given  to  the  defendant  in  due  time,  and  if  they  believed 
the  said  evidence^  their  verdict  must  be  for  the  plaintiff.  The 
defendant  excepted  and  appealed  to  this  court. 

The  cause  was  argued  before  Dorset^  C.  J.,  Spence 
and  Frick^  J. 

By  Jervis  Spencer  for  the  appellant,  and 
By  J.  Dixon  Roman  for  the  appellees. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

This  action  was  brought  against  the  appellant^  as  the  endor- 
ser of  a  bill  of  exchange^  of  which  the  following  is  a  copy : 

«$600. 

Hagerstown,  Judy  23dj  1 844. 

Ninety  days  after  date^  pay  to  the  order  of  Samuel  Belly 
five  hundred  dollars^  value  received^  which  place  to  account 
of—  David  Bell. 

To  George  Waters,  Georgetown^  D.  C. 

Endorsed :  Samuel  Belly  Frederick  Bell. 

Pay  to  A.  Suiery  Esq.y  or  order. 

Elie  Beatty,  Cashier." 

The  note  thus  in  the  possession  of  the  Hagerstown  Bank, 
of  which  Elie  Beatty  was  the  cashier,  had  been  transmitted  to 
said  SuteTy  to  be  collected  through  the  agency  of  the  Fhrmers 
and  Mechanics  Bank  of  Oeorgetoum.  It  was  there  regularly 
protested,  for  non-payment  at  maturity;  whereupon  the  notary 
addressed  separate  notices  to  the  drawer^  and  to  each  of  the 
endorsers,  informing  them,  that  it  had  not  been  paid,  and  they 
would  be  held  accountable  to  the  holders;  and  enclosed  the 
notices  directed  undercover,  to  ^^Elie  Beatty  y  cashier,  Hagers* 
ttnouy'*  and  deposited  them  in  the  post  ofl^ce^  in  Georgetowny 
(he  same  evening. 

The  appellee  then  proved  by  said  Beatty  y  the  cashier,  that 
he  had  a  distinct  recollection  of  receiving  these  notices;  and  is 
very  sure,  that  on  the  same  day  he  sealed  and  directed  them 
to  the  drawers  and  endorsers,  at  their  respective  post  offices. 
That  he  had  no  distinct  recollection  of  the  date  when  he 
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received  them,  except  by  tefereoce  to  the  papers  iheDuelvea; 
nor  of  any  instance,  wherein  such  notices  were  not  received 
hy  him  in  due  course  of  ma.il;  and  is  confident  these  notices 
were  received  in  time,  that  ia,  on  the  second  day  after  their 
date,  because  he  should  have  noticed  and  remembered  the  fact 
of  a  longer  delay,  as  unusual.  That  the  bank  has  a.  regularly 
appointed  messenger,  whose  duty  and  practice  it  is,  to  come  to 
bank  daily,  about  the  closing  hour,  when  sometimes,  be  de- 
livers to  him  all  letters  and  notices  for  the  poet  office,  and 
eometinies,  when  he  leaves  the  hank  before  the  messenger 
arrives,  he  places  such  letters  carefully  on  bis  labte,  and  there 
is  a  general  understanding,  that  tbe  messenger  is  to  take  them 
to  the  post  office.  He  cannot  remember  which  course  wut 
adopted  on  this  occasion.  He  did  not,  however,  find  tbe 
notices  on  bis  table  the  next  morning;  nor  has  an  instance  ever 
occurred  of  so  finding  them. 

He  further  proved  by  the  teller  of  the  bank,  that  when  the 
cashier  leaves  the  bank,  before  the  messenger  arrives,  it  is  his 
practice  to  see  that  letters  are  taken  by  tbe  messenger,  and  he 
generally  sees  it  done,  or  the  messenger  takes  the  letters  him- 
self from  tbe  table.  That  he  has  been  exceedingly  particu- 
lar in  this  respect,  and  has  no  recollection  of  an  instance, 
when  they  were  not  taken  from  the  hank  on  (be  same  day. 

He  further  proved  by  Anderson,  that  he  was  tbe  appointed 
messenger  of  the  bank.  As  part  of  bis  duty,  it  has  been  bis 
invariable  custom  and  practice,  to  be  at  the  bank,  at  tbe  hour 
of  closing,  or  very  soon  after,  to  take  the  letters  and  notices  to 
tbe  poet  office.  That  sometimes  he  receives  them  from  the 
cashier  in  person,  or  if  he  has  lefl  the  bank,  takes  them  from 
the  cashier's  table,  one  or  the  other.  That  he  has  no  recollec- 
tion of  any  failure  so  to  obtain  them;  and  it  has  been  his  uni- 
form custom  to  depoeile  them  directly  in  the  post  office.  That 
he  has  never  failed  to  put  them  in,  on  the  same  day;  except 
on  one  occasion,  when  a  letter  to  one  of  the  Baltimore  bonla, 
was  delivered  to  him  later  in  the  day,  it  was  neglected  by 
him  until  next  morning. 

To  this  evidence,  the  defendant  objected,  as  being  incompe- 
tent, and  inadmissible  to  prove,  that  notice  of  the  non-poymcnt 
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of  the  said  draft  was  received  by,  or  given  to  the  defendant. 
Bat  the  court  overruled  the  objection,  and  pennitted  the  evi- 
dence to  be  given  to  the  jury,  and  instructed  them,  ''that  said 
testimony  was  evidence  to  prove,  that  notice  of  the  non-pay- 
ment of  said  draft  was  given  to  defendant  in  due  time;  and  if 
they  believed  the  said  evidence,  their  verdict  roust  be  for  the 
plaintiff."  And  upk)h  exception  to  this  instruction,  the  case 
comes  before  this  court  for  revision. 

The  question  here  presented  is,  was  the  evidence  of  the 
notice  of  the  non-payment  of  the  note,  upon  which  this  suit 
was  brought,  legUly  suflScient  to  charge  the  endorser,  and  to 
warrant  the  instruction  to  the  jury,  that  if  they  believed  it,  they 
must  find  for  the  plaintiffs. 

To  arrive  at  the  proper  answer  to  this  enquiry,  it  is  necessary 
first  to  recur  to  what  is  deemed  a  legal  and  sufficient  notice, 
within  the  ahthorities  that  control  this  branch  of  commercial 
law.  It  has  now  become  text  law,  so  often  affirmed  by  reit- 
erated decisions,  that  it  is  only  requisite  for  the  present  purpose 
to  state  it  in  brief. 

Demand  and  notice  are  conditions  precedent  to  every  holder's 
light  to  recover,  and  the  endorser  is  entided  to  strict  notice. 
Wherever  the  holder  of  the  bill,  and  the  party  to  be  notified, 
reside  in  the  same  place,  personal  notice  is  required,  or  notice 
must  be  left  at  his  residence  or  place  of  business;  (SmUh^s 
Merc.  Law  251;  16  Maine  Rep,,  141,)  unless  by  the  usage 
of  a  particular  place,  a  different  mode  of  notice  is  resorted  to. 
As  in  laige  commercial  towns,  it  is  now  the  uniform  practice, 
to  reach  the  party  to  be  affected  by  the  notice  through  the  post 
office,  when  the  parties  both  reside  within  the  limits  of  the 
penny-postman.  ''But  it  must  be  shewn  to  have  been  put  in, 
time  enough  to  be  delivered  before  the  expiration  of  the  day 
following  the  dishonor."  Smithes  Merc.  Zr.,  260,  and  cited 
4  Tyrwh.y  1002,  in  note  (y.)  The  particular  custom  of  the 
place  is  made  to  decide  the  question.  1  H.  ^  J,,  427.  Bank 
of  U.  S.  vs.  Norwood.  And  in  these  cases,  where  personal 
notice  is  required  between  parties  residing  in  the  same  place,  it 
is  sufficient,  if  made  by  the  expiration  of  the  day  following  the 
refusal.  jSmi^A'«ilferc.Z<ai£^,  260,  and  cases  there  cited.  When 
29        v.7 
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the  party  to  9e  charged  by  ibe  notice  resides  in  a  dilTerent  place 
from  (be  holder,  notice  may  then  be  sent  through  the  post 
office,  to  the  nearest  oSice  of  the  party  entitled  to  tho  notice. 
Banhof  Oaluir^iavt.  Magruder,  6  H.^  J.,  181.  1  WTteat., 
293.  And  it  is  sufficient  if  the  notice  of  non-payment  is  put 
into  the  post  office  at  any  time  during  the  day  the  same  is  pay- 
able. C^itty,  (8th  etTn,)  614,  516.  The  deposit  of  a  letter 
in  the  post  office,  property  directed  and  in  proper  time,  is  saffi- 
cient  to  charge  the  endorser,  without  proof  of  its  havii:^  been 
actually  received.  SaundersOH  vs.  Judge,  in  2  H'y  Bl.,  609, 
is  the  earliest  case  affirming  the  doctrine,  and  it  bos  ever  since 
been  adhered  to.  It  is  in  itself  a  plain  rule,  and  it  has  always 
been  considered  unsafe  lo  depart  from  it.  See  also  6  Taunt., 
3U5.  17  East.,3SS.  6H.^J.,l8i.  It  is  now  so  well 
settled,  that  a  right  of  action  accrues  thereon,  without  waiting 
for  the  notice  to  reach  its  destination.  15  Maine,  67.  3 
Pick. ,  414.    4  Greeni.  R.,  479. 

In  the  case  before  ilie  court,  there  is  no  difficulty  in  a8san>> 
JDg,  that  if  the  leUer  was  put  into  the  post  office,  it  was  done 
on  the  same  day  that  the  notices  reached  Hagerstown,  and 
was  consequently  in  due  time.  Nor  can  we  entertain  a  doubt, 
that  the  evidence  in  the  cause  is  l^;ally  sufficient  lo  esinblisb 
the  fact  of  its  having  been  done.  What  evidence,  short  of  tbe 
actual  manual  deposit  of  this  notice  in  the  post  office,  can  be 
given  more  directly  to  the  point?  Is  not  the  wiiole  of  it,  taken 
together,  fully  equivalent  10  the  estal>lishniDnt  of  that  fact?  If 
the  messenger  of  the  bank  hod  gone  one  step  further,  and 
sworn  lo  tbe  fact  as  within  his  recoHeclion,  (without  some  spe- 
cial  circumstance  to  charge  his  menwry  with  the  fact,)  would 
it  be  credited?  That  among  the  notices  which  he  delivered 
daily  throughout  the  year,  and  which  indicated  nothii^  to  him 
beyond  the  external  address,  nothii^  to  attract  his  special  aiten- 
tioa,  ho  should  have  recollected  this  one  in  particular?  The 
practise  to  wiiich  he  testifies,  must  render  it  next  to  impossible, 
(hat  he  should  have  such  distinct  recollection  of  each  notice  iri 
particular.  And  yet  nothing  sliort  of  this  is  required,  if  aadk 
evidence  is  rejocled  as  doubtful.  Looking  to  this  pnelioe^ 
(and  ttis  DOmeious  oa«tsin,tbe  books,  sancti«o  it  a»  tha ink 
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form  practice  of  all  banks,)  is  not  testimony  of  this  character 
the  best  that  the  nature  of  the  case  admits  of?  The  business 
of  banking  is  a  distinct  operation  in  commerce,  recognized  in 
almost  every  State  in  the  Union^  by  the  incorporation  of  banks; 
and  their  usages  have  grown  up  as  a  part  of  the  settled  law  of 
the  land.  In  obedience  to  this  usage,  it  is  that  the  law  dis- 
penses with  personal  notice,  and  chaiges  the  endorser  by  the 
bare  deposit  of  the  notice  in  the  post  office,  if  in  due  lime,  even 
if  the  notice  never  comes  to  hand.  The  importance  of  fixed 
«Dd  uniform  rules  in  reference  to  mercantile  dealings,  has  con- 
verted usage  into  law.  It  is  adapted  to  expedite  commercial 
and  banking  operations.  Any  rule,  less  liberal,  would  embar- 
rass them. 

The  rule,  however,  it  is  said,  must  be  strictly  complied 
with;  reasonable  and  due  diligence  must  be  proved  in  order  to 
charge  the  endorser.  We  regard  the  evidence  in  this  cause  as 
a  sufficient  compliance  with  the  rule.  The  course  and  practice 
of  the  bank,  as  proved,  is  entirely  consistent  with  what  the  law 
requires.  The  notice  was  received  at  the  bank  in  time.  It 
was  enclosed  and  directed  by  the  cashier  to  the  proper  post 
4)ffice  in  time,  and  then  delivered  to  the  messenger,  or  laid 
upon  the  cashier's  table.  Such  is  the  purport  and  legal  eflect 
of  the  cashier's  testimony.  Equally  so,  is  the  eflect  of  the  tes- 
timony from  the  messenger,  that  he  received  this  notice  from 
the  cashier,  or  took  it  from  his  table,  and  deposited  it  on  the 
same  day  in  the  post  office.  If  he  never  omitted  to  do  so,  there 
eculd  be  no  omission  in  this  instance.  From  the  practice  to 
which  he  testifies,  he  would  be  the  more  likely  to  recollect  an 
emifirion,  if  it  did  occur;  and  if,. as  he  swears,  there  was  no 
omnsion  in  any  instance,  (save  the  one  to  which  he  refers,)  it 
aay  be  said  to  be  affirmatively  proved,  that  there  was  none  in 
this.  The  usage  of  the  bank,  seems  to  have  been  characterized 
by  accuracy  and  certainly,  to  attain  its  object,  and  the  evidence 
leaves  no  room  to  doubt,  but  that  the  notice  reached  the  office. 
In  the  absence  of  all  contradictory  testimony,  the  fact,  thai  thia 
notice  was  properly  disposed  of  by  the  messenger,  seems  to  be 
kfisistable.  It  is  not  in  the  nature  of  things,  from  this  course 
of  boitmm  in  the  baidt,  eanctioBed  by  law  and  «8age^  to  pn»v# 
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more.  And  to  ask  the  witneaB,  under  the  circumstances,  to 
bring  bis  recoUectioD  to  bear  upon  the  particular  notice  here  in 
question,  is  to  require  too  much. 

The  case  of  tiadc  and  Green,  S  G.  ^  J.,  474,  so  stroogly 
urged  in  fitror  of  the  appellant,  is  easily  distinguished  from  the 
case  at  bar.  The  letter  containing  the  notices  had  been  mailed 
at  Waahmgton  in  due  time,  and  addressed  to  the  house  of 
Pm/aonSf  Co.,  in  Baltimore;  and  it  was  proposed  to  prove  by 
the  witness,  one  of  the  firm,  "that  it  was  the  invariable  prac- 
tice of  that  bouse  to  forward  such  notices  immediately  on  the 
receipt  of  them,  and  that  be  had  no  doubt,  from  the  course  of 
their  huaness,  that  they  had  forwarded  this  particular  notice, 
but  that  he  had  no  recollection  upon  the  subject  of  forwarding 
it.  That  from  the  general  course  of  their  busineea,  and  from 
the  particular  custom  of  their  counting  house,  in  respect  to  such 
notices,  he  believes  that  the  notice  in  question  had  been  duly 
transmitted."  And  similar  testimony  was  offered  from  the 
clerics  of  the  house,  but  it  was  all  properly  rejected  by  ibe 
court.  And  although  no  reason  is  assigned,  yet  it  was  raaru- 
fesdy  loo  loose  and  vague  to  raise  the  presumption  it  was  in- 
tended to  convey.  Time,  the  easenlial  in^edient  in  the  notice, 
is  indefinite.  It  does  not  appear  when  the  letter  was  received 
by  the  bouse,  or  bow  sooo  after  it,  the  notice,  was  forwarded 
to  the  endorser.  It  does  not  prove,  through  what  channel  or 
direction,  by  whom  or  whose  business  it  was  among  the  part- 
ners and  clerks  of  the  house,  to  see  it  expedited,  and  whether 
it  was  forwarded  by  mail  or  personal  message.  There  is  no- 
thing in  the  evidence  to  warrant  a  legal  inference,  that  it  wan  the 
particular  duty  of  any  one  of  the  firm  at  ihe  clerks,  lo  see  (bat 
a  proper  direction  was  given  to  the  notice,  by  which  it  might 
leacb  the  endorser.  Strict  notice,  as  was  said,  is  required  to 
chuge  the  endorser.  In  most  instances  it  may  be  through  the 
poet  office;  in  others,  it  ia  eeseotial  that  it  should  be  personal. 
In  this  case  the  evidence  was  altogether  too  indefinite  lo  gratify 
the  requirements  of  the  law,  and  the  court  very  properly  re- 
jected it. 

The  cose  cited  from  20lh  Johns.,  372,  Smedes  t».  Utica 
Bank,  is  likewise  to  be  distinguished  from  the  case  at  bar. 
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There  all  the  parties  resided  in  the  same  town,  and  (he  testi- 
moDy  of  the  witneas  is,  ^^(hat  he  delivered  a  notice,  either  at 
the  post  office  or  at  the  office  of  tbe  party,  but  which  of  the 
two  he  could  not  tell.''  Here  it  will  be  perceived,  in  the  lan- 
guage of  the  court,  on  page  383,  ^Uhe  notice  in  one  place 
would  be  sufficient,  in  the  other  a  nullity."  On  the  ground, 
therefore,  that  the  party  was  entitled  to  personal  notice,  and 
the  proof  being  equivocal,  the  testimony  was  rejected. 

On  the  contrary,  in  the  case  of  Warren  vs.  Gilmany  17 
Maine  R.,  360,  where  the  bill  was  drawn  by  residents  of 
Bangor y  made  payable  in  Boston,  being  endorsed  to  a  bank 
in  Bangor y  it  was  transmitted  to  Boston,  and  there  presented 
for  payment  and  dishonoured,  and  the  notices  thereof  trans- 
mitted to  Bangor  by  the  notary,  by  the  first  mail;  the  cashier 
of  the  bank  testified,  '^tbat  on  the  receipt  of  them,  which  was 
in  due  time, he  directed  one  of  the  notices  to  the  endorser,  and 
either  gave  it  to  him  in  person,  on  the  same  morning  of  receiv- 
ing it,  or  put  it  into  the  post  office  in  Bangor,  on  that  same 
morning;"  the  court  determined,  that  it  was  notice  to  charge 
the  defendant:  because,  as  said,  '^in  this  case  either  mode  was 
sufficient.  If  delivered  to  him  in  person,  there  could  be  no 
question;  and  we  are  of  opinion,  that  the  notice  coming  fronfi 
the  notary,  the  post  office  was  a  proper  channel  of  communi- 
cation," the  notary  residing  in  a  different  place  from  the  party 
cbaiged  by  the  notice. 

In  this  connection,  it  may  be  the.  proper  place  to  notice  the 
objection  taken  by  the  appellant's  counsel,  that  as  the  fact  of 
the  residence  of  the  endorser  does  not  appear  upon  the  record, 
it  must  be  presumed  to  conform  to  the  note,  which  is  dated  at 
Hagerstovm,  and  consequently  the  notice  should  have  been 
peiBonal,  or  left  at  his  dwelling.  Assuming  the  law,  however, 
to  be  as  stated  in  this  latter  case,  and  the  notices  here  under 
connderation  having  been  transmitted  by  the  notary  from 
Georgetown^  either  notice  would  be  sufficient.  If  the  appel- 
lant had  actually  resided  in  Hagerstovm,  the  notice,  originating 
with  the  notary  in  Georgetown,  from  the  dishonour  of  the  bill 
there,  was,  by  the  rule  in  the  above  case,  sufficient  to  satisfy 
the  law,  if  put  into  the  post  office. 


4 


230  CASES  IN  THE  COURT  OF  APPEALS 

Bell  vf.  The  HigentowD  Buk.— 1B4S. 

But  the  true  answer  to  this  objection,  properly  appears  in 
the  lestioiony  of  the  cashier,  where  it  is  said,  he  "sealed  and 
directed  ibe  nolicea,  both  to  the  drawer  and  endorser,  at  their 
respective  post  o^es"  and  this  must  he  taken  to  ineao,  that 
he  knew  the  residence  of  both  to  he  out  of  the  town,  ajid 
directed  to  them  accordingly  through  the  proper  channel,  by 
which  notice  would  reach  them. 

We  find  the  case  in  4  AUthama.  Rep.,  590,  Ballva.  BanJt 
jof  AU^ama,  a  oeant  parallel  to  the  case  before  us.  There 
the  cashier  (eelified,  "that  in  due  course  of  mail,  he  received 
a  package  conlaining  a  hundred  or  more  protests^  that  be  had 
so  distinct  recollection  of  the  one  in  question,  but  does  oot 
doubt  it  was  regularly  received;  and  that  notices  were  en* 
closed,  addressed  and  mailed,  on  the  same  day,  to  the  endors- 
ers,  as  was  his  constant  practice.  If  he  had  received  the  protest 
under  circumstances  indicating  that  it  had  not  been  ironamitted 
in  due  season,  it  would  have  been  noted  according  to  (be  inva- 
riable practice  of  doing  business  in  the  bank."  Tfae  court  here 
observe,  "the  facts  stated  are  quite  convincing,  and  incousisleDt 
with  the  idea  that  notice  was  not  duly  received  by  the  plaintiff, 
and  oddressed  and  mailed  in  due  season  to  the  defendant,"  &c. 
'  Another  cose,  to  be  found  in  4  Alnb.  R. ,  148,  is  there  refn- 
red  to,  under  like  evidence  and  circumstances,  to  which  we 
merely  refer,  with  a  view  to  an  extract  from  the  opinion  trf'  tfae 
court,  having  some  npplicalion  and  analogy  to  the  case  tunr 
before  ue.  In  reference  to  this  practice  of  banks,  it  is  there 
said  :  "Such  a  course  of  business,  if  pursued,  would  have  fur- 
nished sufficient  evidence  for  the  presumption,  that  wbalwas 
usual  to  be  done  in  all  cases,  was  not  omitted  in  the  particular 
one.  This  is  the  usual  couise  of  evidence  by  a  large  clan  of 
persons,  such  as  public  officers,  notaries  and  clerks.  Where 
the  business  performed  by  them  is  of  great  extent,  it  is  h^ifaly 
improbable,  from  the  nature  of  things,  (hat  any  precipe  Femem- 
brance  shall  exist  of  one  fact,  which  has  nothing  to  ditinguieb 
it  from  a  multitude  of  others  of  the  same  nature,— hence  it  is, 
ibat  evidence  of  this  general  chamcter  is  admissible." 

Another  objection,  upon  which  great  stress  has  been  laid  \gf 
fbe  eonnsel  for  the  appellant,  is^  that  the  court  cored  in  takii^ 
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tile  testimony  from  the  consideration  of  (he  jury,  by  the  posi- 
tive iostmction,  that  if  they  believed  the  evidence  they  must 
find  for  the  plaintiff.  Upon  a  careful  examination  of  the  au- 
thorities, however^  we  think  there  is  no  error  in  this  instruction 
of  the  court,  and  they  have  not  invaded  the  province  of  the 
jury.  It  is  conceived  of  primary  importance  in  all  commercial 
transactions,  that  fixed  and  settled  principles  should  prevail, 
lo  no  branch  of  the  mercantile  law  is  it  more  necessary  that 
uniform  rules  of  decision  should  be  established,  than  in  the 
one  now  uiider  consideration.  And  in  the  case  of  Ransom  vs. 
Mack,2BiUy595j  it  is  justly  remarked  by  the  court:  ''If 
nich  questions  are  to  be  submitted  to  a  jury,  a  party  may  be 
discharged  to-day,  and  be  made  liable  to-morrow  upon  the 
very  same  state  of  facts." 

It  is  therefore  now  (he  settled  doctrine,  that  due  diligence 
and  notice  is  a  question  of  law.  When  all  the  facts  are  ascer- 
tained, this  question  of  liability  is  to  be  settled  by  the  court. 
''The  enquiry  is  not  what  inferences  the  jury  may  draw,  but 
what  testimony  does  the  law  require."  20ih  Johns. y  383, 
before  cited. 

Nothing  short  of  clear  proof  of  notice  can  fix  the  liability  of 
the  endorser.  He  is  entitled  to  this  protection,  but  he  must 
take  it  from  the  court,  as  the  least  liable  to  render  ihb  protec- 
tioD  doubtful  or  fluctuating.  Therefore,  whether  due  diligence 
has  or  has  not  been  used,  and  whether  or  not  legal  notice  has 
btm  given,  are  questions  of  law  to  be  decided  by  the  court, 
imless  the  evidence  is  doubtful  or  contradictory.  It  is  only  in 
such  cases  that  the  jury  are  called  upon  to  decide.  The  prin- 
,  ciple  is  found  distinctly  stated  in  numerous  cases.  ''  When  all 
the  facts  are  ascertained,  and  there  is  no  controversy  about 
them,  diligence  is  a  question  of  law."  15  Maine  i2.,  263. 
Tliome  vs.  RicCy  3  Hilly  520.  ''What  is  reasonable  notice  is 
a  question  of  law,  upon  the  facts  proved."  VI  John* s  R., 
453.  "This  results,"  says  Spencevy  /.,  in  Bryden  vs.  Bry- 
cim,  Wth  Johns,  y  187,  "from  the  necessity  of  having  some 
fixed  legal  standard,  by  which  men  may  not  only  know  the 
low,  bm  be  protected  by  it." 
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Tile  result  of  all  the  authoriliea  exftinined  is,  that  the  law 
requires  of  every  holder  of  negotiable  paper,  reason&bfe  dili- 
gence in  conveying  to  the  party  to  he  charged  notice  of  the 
dishonor  of  tlie  hill;  and  where  there  is  no  diapuie  about  the 
facts  adduced  in'  evidence,  whether  such  diligence  hae  or  hu 
not  been  used,  is  a  question  of  law  for  the  court. 

In  further  support  of  the  doctrine,  we  quote  from  the  lan- 
guage of  the  Supreme  Court,  in  the  case  of  the  Bank  of  IT. 
S.  vs.  Corcoran,  3  Pet.,  134 :  "If  this  was  a  quealioD  of  in- 
ference fit  to  he  submitted  to  the  discretion  of  thejury,  it  seenn 
to  the  court,  that  the  rules  respecting  this  subject,  whfcb  have 
been  laid  down  with  so  much  care,  would  no  longer  be  fiked 
and  certain,  but  would  change  with  tbe  varying  concluaiooi 
which  a  jury  might  draw  of  the  fact,  from  evidence,  however 
slight,  given  to  prove  it."  And  in  a  more  recent  cam  in  that 
court,  reported  in  2nd  How.,  467,  Rhett  u*.  Poe,  it  is  said, 
upon  page  481 :  "It  is  a  doctrine  generally  received,  one  which 
is  rect^nized  by  this  court  in  the  case  of  the  Bank  of  CbltmMa 
vs.  Lawrence,  1  Pet.,  578,  that  whenever  the  facta  upoo  which 
the  question  of  due  diligence  arises,  are  ascertained  and  undis- 
'  puted,  due  diligence  becomes  a  question  of  law."  Seeidso 
21  WendeU,  643. 

We  may  here  safely  close  this  array  of  authorities  by  a  refer- 
ence to  the  rule  on  this  subject,  long  ago  announced  in  our 
own  Stale,  ia\  H.if  J.,  187,  PhUipa  vs.  McCurdy,  "that 
notice  of  the  non-acceptance  and  protest  of  a  foreign  bill  of 
exchange  must  be  given  in  due  and  convenient  time,  of  which 
the  court  are  to  judge."  And  in  the  same  volume,  on  page 
477,  inthecoseof  Portonanrf/onejjra.  Ifi/mof,  the  rule  is  re- 
peated :  "That  it  is  the  province  of  the  court  to  determine, 
whether  or  not  due  diligence  has  been  used." 

There  is  no  force  in  another  objection  of  the  af^Ilant,  that 
the  appellees  have  no  such  interest  in  the  note  in  question,  as 
to  entitle  them  to  recover  in  this  action.  The  possession  of 
the  note,  previously  endorsed  by  them,  through  the  ca^er, 
their  agent,  and  produced  by  them  as  their  cause  of  action,  b 
prima  facie  evidence  of  property  in  them.  It  has  the  eodotse- 
ment  of  Elie  Beatty,  not  in  his  own  name,  but  in  his  character 
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of  cashier,  as  the  proper  officer  of  the  bank,  in  whose  name 
such  evidences  of  property  are  received  and  transferred.  And 
they  are  to  be  regarded  as  the  bona  fide  owners,  notwidistand- 
iog  the  sabsequent  endorsements,  and  entitled  to  sue  upon  it. 
}  1  6r.  ^  /.,  175,  Bowie  vs.  Duvall,    It  is  no  objection  that 

the  endorsement  is  in  blank.  Since  the  decision  on  this  point, 
in  the  Cumberland  Bank  vs.  McKinley^  6  H.  ^  J.,  627, 
affirming  this  doctrine,  the  act  of  1825,  ch.  35,  dispenses  with 
the  form  of  filling  up  the  blank,  so  far  as  to  sustain  the  judg- 
ment given  upon  any  negotiable  instrument,  notwithstanding 
ibe  omission  to  fill  up  the  blank  in  the  endorsement. 

Upon  the  whole  case,  then,  the  facts  being  deemed  by  this 
court  sufficient  to  establish  due  diligence,  in  the  absence  of  all 
doubtful  or  contradictory  testimony,  we  are  of  opinion,  that 
the  court  below  were  right  in  taking  the  question  into  their 
own  bands,  and  instructing  the  jury,  that  if  they  believed  the 
facts,  they  must  find  the  verdict  as  directed  by  the  court.  The 
judgment  of  the  court  below  is  therefore  affirmed. 

JUDGMENT  AFFIRMED. 


Isaac  Beall,  Wm.  T.  Beall  and  other's  lessee,  vs. 
Nelson  Beall  and  John  Hendrixon. — Dec^r  1848. 

When  a  prayer  omitted  material  facte,  of  which  testimony  had  been  ofiered, 
and  which  were  eaiential  to  raiie  the  question  upon  which,  by  the  pnyer, 
the  decision  of  the  court  was  invoked :  Rmu>,  that  it  was  properly  re- 
jeeted. 

The  coort  being  of  opinion,  that  the  snbstantial  merits  of  the  case  were  not 
determined  by  the  affirmance  of  the  judgment  of  the  court  below,  the  cause 
was  remanded  with  a  procedendo  under  the  act  of  1830,  ch.  186. 

Appeal  from  Allegany  county  cotltt. 

This  was  an  action  of  ejectment,  brought  by  the  lessors  of 
the  appellant^  in  1846^  against  the  appellees^  for  a  certain  lot 
of  ground  situated  in  the  town  of  Cumberland,  and  described 
in  a  plat  of  said  town  as  <<lot  No.  280,''  being  part  of  a  tract 
of  land  called  "  Walnut  Bottom.'' 

30        V.7 
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At  (be  trial,  (he  plaintiffB  to  support  the  issue  on  their  peit, 
offered  in  evidence  (he  patent  for  the  tract  of  land  called 
"  Walnut  Bottom"  granted  to  George  Maaon  on  the  25lh  of 
March  1756,  and  aiao  the  will  of  Thomas  BeaS,  of  Slmtuel, 
(fuly  executed,  to  paaa  real  estate  on  the  16lh  of  November 
1828,  and  duly  admitted  to  probate  on  the  9lh  of  December  of 
the  same  year,  by  wbJch  the  testator  devised  and  bequeathed 
"all  the  rest  and  residue  of  my  estate,  both  real  and  peraooal, 
to  be  equally  divided  among  my  eight  gniDd-chilAm,  to  wit: 
WiUiam  T.  BeaU,  Benjamin  M.  Beait,  .X>s^  T.  BeaU, 
Isaac  W.  Beall,  Samuel  B.  BeaU,  Daniel  BeaS,  and  EHza- 
Beth  B.  Beall,  children  of  my  son,  Isaac  BeaU,  to  them,  their 
heirs  and  assigns,  forever,  in  equal  porlioDS,  share  and  share 
alike," 

Tbey  then  proved,  that  ibe  lessors  of  the  plaintiff  were  the 
residuary  devisees  named  in  said  will;  and  further  proved  by 
Henry  Wineow,  a  competent  witness,  (hat  he  came  to  the 
town  of  Cumberland  in  1792,  and  is  now  seventy-seven  years 
of  age.  That  when  he  came  to  said  town,  Thomas  BeaU,  of 
Samvel,  was  in  possession  of  the  tract  of  land  called  "  Wabtui 
Bottom,"  claiming  title  to  the  same  and  exercising  acts  of 
owneiship  over  it;  ibat  said  BeaU  had  previously  laid  out  the 
town  of  Cumberland  on  said  tract  of  land  called  ^'Walnut 
Bottom,"  and  sold  out  town  lots-to  different  purcbasera  before 
(be  year  1792.  That  witness  has  been  a  citizen  and  resjdeiU 
'  of  said  town  from  the  year  1792  to  the  present  time;  that  he 
never  knew  of  George  Mason,  or  any  of  his  heirs,  being  in 
said  town,  or  laying  claim  or  title  to  said  tract  of  land,  but  that 
the  said  tract  remained  in  the  possession  of  said  BeaU,  except 
such  parts  thereof  as  he  bad  previouely  sold  as  town  lots,  and 
otherwise,  from  the  year  1792  to  the  time  of  bis  death,  ia  the 
year  1823  or  1624.  Tbey  then  proved,  ibat  the  lot  in  Cfm- 
troversy  was  one  of  the  town  lots  thus  laid  off  by  said  Beall, 
and  designated  upon  the  plot  of  said  town  as  lot  No.  380,  and 
was  part  of  and  within  the  lines  o{"  Walnut  Bottom."  They 
then  further  proved  by  satd  Wineoto,  that  in  the  year  1797| 
said  BeaU  took  witness  and  some  seven  or  eight  other  citizens^ 
neighbors,  who  lived  near  to  said  lot,  and  it  was  Agreed,  thai 
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if  said  Beall  would  give  the  lot,  they  would  erect  a  market 
house  thereon  for  the  use  of  the  citizens  of  the  town.     It 
was  understood  at  the  time,  that  it  was  given  for  the  purpose 
of  a  market  house,  and  for  no  other  purpose;  and  from  what 
passed  at  the  time  between  said  Beall  and  witness,  and  the 
other  citizens,  witness  thought  that  the  gift  as  made,  was  for 
the  purpose  of  a  macket,  and  for  no  other  purpose,  and  thai 
such  was  the  understanding,  both  of  said  Beall  and  said  citi- 
zens; that  witness,  during  the  same  year,  erected  upon  said  let 
a  market  house,  and  was  paid  for  the  same  by  the  citizens,  and 
that  the  public  has  had  possession  of  said  lot  from  the  time  it 
was  given  until  it  was  sold.     It  was  then  admitted,  that  no 
deed  or  other  conveyance  was  made  by  said  Beall.  for  said  lot, 
to  any  persons.     It  was  further  admitted,  that  the  town  of 
Cumberland  vfas  first  incorporated  in  1816,  nnd  that  in  the 
year  1822  or  1823,  the  corporate  authorities  of  said  town  had 
a  new  roof  put  upon  said  market  house,  and  that  eight  or  nine 
years  ago,  they  had  a  wall  built  on  the  west  side  of  said  lot, 
binding  on  WiUs  Creek,  intending  to  keep  up  said  lot  as  a 
ma^et  house.     It  was  further  proved  by  said  WinecWy  that 
the  market  house  erected  by  him  in  1797,  was  used  as  a  market 
house  for  eight  or  nine  years,  and  then  fell  into  disuse,  because 
the  patronage  did  not  justify  the  butchers  and  country  people 
going  to  market;  that  said  market  house  remained  standing 
upon  said  lot,  until  after  the  same  was  sold  by  the  corporation 
of  Cumberland  to  the  defendants^  in  the  year  1843.    It  was 
farther  admitted ,  that  said  lot  was  all  the  time  known  and 
called  the  market  house  lot,  after  the  erection  of  said  market 
house,  and  that  from  the  year  1797  up  to  the  time  of  the  sale 
of  said  lot  to  the  defendants,  there  was  no  other  market  house 
or  market  place  in  said  town. 

The  defendants  then  offered  in  evidence  the  act  of  Assembly 
of  1842,  chap.  33,  by  which  it  was  enacted : 

"That  the  mayor  and  councilmen  of  the  town  of  Cumber- 
hndy  in  Allegany  county,  be,  and  they  are  hereby  authorised 
and  empowered;  in  their  discretion,  to  sell  and  convey,  by 
deed,  in  fee-simple,  a  certain  lot  or  parcel  of  land  lying  and 
being  in  said  town,  and  described  in  the  plat  of  BeaWs  addi. 
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lion  to  said  town  as  lot  numbei  2S0,  beginning,"  &c.,  "and 
to  apply  (be  proceeds  of  said  sale  to  the  ereclion  of  a  new  mar- 
ket bouse  in  said  town." 

"Sec.  2.  And  be  it  enacted,  that  a  deed  of  ba^inand  sale, 
executed  under  the  hand  and  seat  of  the  mayor,  and  the  bands 
and  seals  of  tlie  councilmeo  of  said  town,  for  the  time  beings, 
or  a  majority  of  them,  shall  be  held  and  deemed  sufficient  and 
effectual  to  veet  a  good  title,  in  fee-ampde,  in  the  purchaser  or 
purchasers  of  said  lot  or  parcel  of  land."  Also  a  deed  duly 
executed  and  recorded ,  bearing  date  the  3nd  of  July  1S43, 
from  the  mayor  and  councilmen  of  the  town  of  OumbeHandf 
conveying  the  said  lot  to  the  dcfeudanls. 

It  was  further  admitted,  that  since  the  sale  of  said  lot  to  de- 
fendants, the  said  defendants  have  pulled  down  said  maricet 
house,  and  are  using  and  claiming  the  same  as  their  tDdividual 
property.  That  the  corporate  authorities  of  said  town  have 
'  since  purchased  another  lot  and  erected  a  permanent  market 
house  thereon,  where  market  is  now  regulady  held.  It  was 
further  admitted,  that  the  money  arising  from  the  sale,  was 
appropriated  for  the  purchase  in  port  of  said  last  mentioned  lot. 
Upon  which  the  said  plaintiffs  oSered  the  following  prayer : 

The  plaintiffs,  by  their  counsel,  pray  the  court  to  instruct 
the  jury,  that  if  they  shall  believe  from  the  evidence  in  the 
cause,  that  Gapt.  Thomas  Beall,  of  Samuel,  was  In  poesession 
of  (be  lot  in  controveisy,  as  part  of  "  Wahiut  Bottom,"  in  the 
year  1T92,  and  continued  in  the  possession  (hereof,  claiming 
and  using  it  as  his  own,  up  to  1797,  and  that  Copt.  TItomas 
Beail,  of  Samuel,  only  intended  to  permit  the  inhabitaots  of 
Cumberland  (o  use  the  lot  in  controversy  as  a  market  pdace, 
for  building  a  market  house,  and  using  it  as  such  so  long  as 
the  inhabitants  might  think  fit  to  use  the  same  for  said  purpose; 
and  if  (hey  shall  further  believe  from  the  evidence  in  (he  cause^ 
that  said  iahabilants  held  poesession  of  said  lot  under  the  per- 
mission of  said  Beall,  as  aforesaid,  for  a  period,  which,  (oge(h«r 
with  Beall's  own  possession,  would  constitute  a  posseasitm  fat 
more  than  twenty  years,  that  then  they  may  presume  a  deed 
from  Mason,  the  patentee,  to  (he  said   ThoTtias  BeaU,  if 
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Samuely  which  was  rejected  by  a  division  of  the  court.    The 
plaintifls  thereupon  excepted  and  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  C.  J.^  Spence,  and 
Prick,  J. 

By  Evans  and  Perry  for  the  aj^IIants^  and 
By  McKaig  for  the  appellee. 

Spence,  J.,  delivered  the  (pinion  of  this  court. 

In  this  case,  it  is  the  opinion  of  this  court,  that  the  county 
court  properly  refused  to  give  the  instruction  asked  by  the 
plaintiffs'  prayer,  inasmuch  as  it  omitted  several  material  facts, 
of  which  testimony  had  been  offered,  and  which  were  essential 
to  raise  the  question  on  which,  by  the  prayer,  the  decision  of 
the  court  was  invoked. 

We  therefore  affirm  the  judgment;  but  as  it  does  not  appear  to 
this  court;,  that  the  substantial  merits  of  this  case  are  determined 
by  the  judgment,  the  clerk  of  this  court  is  directed,  under  the 
provision  of  the  act  of  1830,  ch.  186,  to  return  the  transcript  of 
the  record  to  the  clerk  of  Allegany  county  couf  t,  with  a  writ  of 
procedendo. 

JUDGMENT  AFFIRMED  AND  CAUSE  REMANDED,  WITH 

PROCEDENDO  UNDER  THE  ACT  OF  1830;  CH.  186. 


Samuel  Crockett  vs.  Margaret  Parke. — December  1848. 

An  appeal  will  not  lie  from  the  judgment  of  a  county  court  raperseding  a 
writ  of  eertiorari,  by  which  proceedings  before  magiitratee,  under  the  act 
of  1793,  eh.  43,  againat  a  tenant  holding  over,  were  broaght  before  aaid 
court. 

The  right  of  appeal,  given  by  the  6th  sec.  of  the  act  of  1785,  ch,  87,  is  con. 
fined  to  judgments  of  the  county  court  in  civil  suits,  actions  or  prosecutions 
originating  therein,  and  does  not  eitend  to  its  judgments,  when  acting  as 
an  appellate  tribunal,  or  when  exercising  a  fuost  appellate  jurisdiction. 

The  uniform  judicial  interpretation  of  this  act,  from  its  passage  to  the  pre- 
sent time,  has  denied  the  right  of  appeal  from  judgments  of  county  courts, 
on  appeals  from  judgments  of  justices  of  the  peace,  rendered  under  the  acts 
of  Asiombly  for  the  speedy  recovery  of  small  debts,  on  motions  for  new 
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triala,  for  the  poilpoDeinent  or  ooaltDaeiiM  of  >  ceiue,  or  en  j  othw  nattar 
mling  eiclueirslj  ia  the  eonDd  dUeretion  of  the  oounty  court. 

Appeal  from  Baliinwre  county  court. 

UpoD  the  application  of  the  appellaDt,  a  writ  of  ce/tiorari 
issued  out  of  Baltimore  county  court,  directed  to  Samuel  D. 
Price  and  John  Wise,  two  justices  of  Baliinwre  county,  com- 
mandiog  them  to  bring  before  said  court  certain  proceedings 
had  before  them,  instituted  by  Margaret  Parke,  the  appellee, 
against  the  appellant,  under  the  act  of  1793,  ch.  43,  for  a  for- 
cible entry  and  detainer. 

The  principal  informality  in  the  proceedii^  before  the  jus- 
tices, alleged  in  the  application,  was,  that  the  jury,  before  they 
had  agreed  upon  their  inquisition,  separated  without  consent 
of  the  appellant,  and  afterwards  came  tc^lher  and  agned  (he 
inquisition. 

The  court,  upon  the  return  of  the  writ  and  after  examination 
of  (he  proceedings,  ordered  the  same  to  be  superseded  and  (he 
clerk  to  return  the  proceedings  to  the  justices,  and  (he  sheriff 
to  proceed  in  execution  of  the  writ  of  restitution. 

From  this  order  the  present  appeal  was  taken  by  the  appel- 
lant, which  the  appellee  moved  this  court  to  dlsmisB. 

The  cause  was  argued  before  Dorset,  C.  J.,  Spenob^ 
HAa-riN,  Magbuder  and  Fsick,  J. 

By  Stewart  and  Gwinn  for  the  appellant,  and 
By  T.  P.  Scott  for  the  appellee, 

Dorset,  C  J.,  delivered  the  opinion  of  this  court. 

On  the  motion  to  dismiss  the  appeal  before  us,  the  only  ques- 
Uon  for  our  determination  is,  does  the  sixth  section  of  the  act 
of  1786,  ch.  87,  warrant  such  an  appeal?  If  it  does,  then  the 
motion  to  dismiss  must  be  over-ruled;  if  it  does  not,  then  the 
present  appeal  must  be  dismissed.  In  2  TSdd's  Prac.,  118S, 
it  is  said,  "(hat  whenever  a  new  jurisdiction  is  erected  by  act 
of  Parliament,  and  the  court  or  judge  that  exercise  this  juris- 
dictioD,  act  as  a  court  or  judge  of  record,  according  (o  the 
course  of  (he  ctHnmon  law,  a  writ  of  error  lies  on  their  judg- 
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ments;  but  when  they  act  in  a  summary  way,  or  in  a  new 
course  different  from  the  common  law^  then  a  writ  of  error  lies 
not,  but  a  certiorari.^ ^  If  this  be  true,  and  of  its  correctness 
there  cannot  be  a  doubt,  it  is  apparent,  that  the  county  court, 
in  acting  on  the  proceedings  brought  before  it  by  the  certiorari y 
exercised  a  jurisdiction  of  an  appellate  character.  After  the 
exertion  of  that  limited  appellate  power,  all  cc^izance  of  the 
subject  matter  by  the  county  court  was  at  an  end.  Unless  it 
be  derived  from  the  act  of  1785,  there  is  no  act  of  Assembly 
which,  in  terms,  or  by  any  reasonable  implication^  gives  to  this 
court  any  authority  to  review  such  a  proceeding  of  the  county 
court.  On  the  contrary,  the  provisions  of  the  act  of  1793,  ch. 
43,  furnish  the  strongest  grounds  for  the  rejection  of  any  such 
implication.  It  is  entided,  ^^an  act  to  provide  a  summary 
mode  of  recovering  the  possession  of  lands  and  tenements, 
holden  by  tenants  for  years,  or  at  will,  after  the  expiration  of 
their  terms.''  And  the  expedition  with  which  its  enactments 
are  required  to  be  executed,  is  inconsistent  with  the  right  of 
appeal,  by  which  this  case  has  been  brought  before  us.  The 
recognition  of  such  a  right  would,  for  the  most  part,  if  not 
wholly,  defeat  every  object  of  the  act  of  Assembly,  contem- 
plated by  the  legislature  in  its  passage. 

To  the  possession  of  such  an  appellate  power,  this  court  can 
prefer  no  claim,  unless  it  be  derived  under  the  sixth  section  of 
the  act  of  1785,  ch.  87,  which  enacts,  'Hhat  any  party  or  par- 
ties aggrieved  by  any  judgment  or  determination  of  any  county 
coart,  in  any  civil  suit  or  action,  or  any  prosecution  for  the  re- 
covery of  any  penalty,  fine  or  damages,  shall  have  full  power 
and  right  to  appeal  from  such  judgment  or  determination  to 
the  general  court."  The  appellate  powers  of  the  general 
court,  upon  its  abolition,  were  transferred  to  the  Court  of  Ap- 
peals. To  give  to  this  section  of  the  act  of  1785  a  literal  con- 
struction^ its  terms  aVe  certainly  broad  enough,  not  only  to 
confer  on  this  court  the  jurisdiction  it  is  now  called  on  to 
assume,  but  to  invest  it  with  full  appellate  powers,  over  every 
judgment  or  determination,  of  any  nature  or  description,  which 
may  be  pronounced  by  a  county  court,  ^^in  any  civil  suit  or 
action."    Literally  to  interpret  this  act  of  Assembly,  and  the 
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right  of  appeal  exists  from  all  judgments  or  determinations  in 
civil  actions  of  a  county  court,  on  motions  for  new  trials,  for 
the  postponement  or  continimnce  of  a  cause,  for  the  amend- 
ment of  pleadings,  or  any  other  matter  resting  exclusively  ia 
the  sound  discretion  of  the  county  court.  And  yet  from  the 
passage  of  the  act  of  1785,  down  to  tlie  present  day,  its  judicial 
interpretation  has  denied,  in  such  cases,  the  existence  of  the 
right  of  appeal.  So  also  a  like  denial  to  the  appellate  power 
of  this  court,  has  again  and  again  been  pronounced  by  this 
court,  on  appeals  brought  before  it  from  the  judgments  of 
county  courts,  on  appeals  from  the  judgments  of  justices  of  the 
peace,  rendered  under  the  acts  of  Assembly  far  the  speedy 
recovery  of  small  debts.  And  a  principle,  equally  decisive 
against  the  right  of  appeal  in  the  case  before  us,  and  against 
the  literal  construction  of  the  act  of  17S5,  was  adjudicated  by 
the  Court  of  Appeals,  in  the  case  of  the  WUmwigion  and  Sua- 
qtiehanna  Rail  Road  Company  vs.  Condon,  8  QiilJ^  John., 
443,  and  in  the  case  of  The  Savage  Manufaetwing  Company 
vs.  Omngs,  3  GUI,  498. 

Prom  a  careful  consideration  of  the  6Lh  section  of  the  act  of 
17S3,  ch.  87,  and  the  adjudications  upon  it,  which  have  been 
made  by  this  court,  we  are  of  opinion,  that  the  ri^t  of  aiq>eal 
thereby  given,  was  confined  to  judgments  or  determiDOtioiie  of 
the  county  court,  in  civil  suits  or  actions,  or  prosecutions  origi- 
nating therein,  and  did  not  extend  to  its  judgments  or  deter- 
minations, when  acting  as  an  appellate  tribunal;  not,  as  in  the 
case  before  us,  where  it  was  exercising  a  quasi  appellate  juris- 
diction.     The  appeal  in  this  case  is  dismissed. 

APPEUr  DiaWSBED. 


JoBW  S.  Selb7  and  John  Errickson,  obe  op  John  W. 
Williams,  vs.  Philip  Clayton. — December  X348. 

A  puly,  who  ii  ■  Itgtl  pl&iatiff  oa  Ihs  reconl,  ind  ■■  rich  mapoiiDbla  for 
Ihs  eo«U  of  ths  lait,  is  on  incompetent  iritniM  in  tha  mom,  opon  ttw 
groandof  intereit. 
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The  act  of  1801,  ch.  74,  aeo.  10,  does  not  absolve  legal  plaintiffa  on  the  record 

from  responsibility  for  costs  of  the  soit.    The  secarity  provided  by  that  act 

is  ooninlatiTe. 
When  judgment  is  for  the  defendant,  the  costs  are  alu^ays  adjadged  against 

the  legal  plaintiff  on  the  record,  and  the  successfal  party  may  either  pro. 

ceed  against  him  for  costs,  or  against  the  ee$iui  que  mc,  as  provided  by 

theactof  1601,  ch.  74. 

Appeal  from  Anne  Arundel  county  court. 

This  was  an  aclioD  of  assumpsiij  instituted  by  Sellnf  and 
Errickeon,  for  the  use  of  WiUiamSy  against  daytany  the  ap- 
pellee, to  recover  the  value  of  certain  goods  sold  by  Selby  and 
Errickson  to  the  defendant. 

The  pleas  were:  1st.  Non  assumpsit,  2nd.  Limitations. 
3rd.  Set-oflF. 

m_ 

The  plaintiffs  joined  issue  upon  the  two  first  pleas,  and 
pleaded  limitations  to  the  third,  upon  which  the  defendant 
joined  issue. 

IsT  Exception.  The  plaintiff  offered  John  S,  Selby  as  a 
witness,  be  having,  subsequent  to  the  accruing  of  the  account 
on  which  (his  action  was  brought,  and  to  the  assignment  thereof 
to  said  JVilliams,  obtained  a  final  discharge  as  an  insolvent 
debtor  from  this  court,  bearing  date  the  27tb  of  October  1845, 
and  F,  H.  Stockeit  having  been  appointed  his  trustee,  and 
bonded  as  such  to  the  satisfaction  of  this  court,  and  received  an 
alignment  and  delivery  into  his  possession  of  all  the  goods  and 
chattels,  rights  and  credits,  and  property  of  every  description, 
of  which  the  said  Selby  was  possessed  at  the  time  of  his  appli- 
cation for  the  benefit  of  the  acts  of  Assembly,  in  such  case 
made  and  provided.  The  defendant  objected  to  said  Selby  as 
an  incompetent  witness,  on  the  ground  of  his  being  a  party  to 
the  record,  he  having  proved  that  said  witness  and  Selby,  one 
of  the  legal  plaintiffs,  were  one  and  the  same  person.  The 
court  sustained  the  objection.  Whereupon  the  plaintiff  ten- 
dered the  following  release : 

<<For  value  of  him  received  this  day,  I  hereby  release, 
transfer  and  assign  unto  F.  H.  Slockett,  all  my  right,  title  and 
interest  in  and  to  the  goods,  chatteb,  rights  and  credits,  and  all 
property  of  every  description,  and  in  and  to  any  residue  or  re- 
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mainder  in  my  estate,  real,  personal  and  mixed,  or  the  proceeds 
(hereof,  which  may  be  id  the  hands  of  the  said  Stockett  after 
payment  of  all  my  debts  and  liabilities,  in  the  due  course  of 
the  Bettlemenl  thereof,  according  to  law,  as  witness  my  hand 
and  seal,  this  22nd  day  of  April  1847. 

John  S.  Selby,     (Seal.)'* 
And  then  prayed  that  the  said  Selby  be  admitted  as  a  com- 
petent witness,  but  the  court,  (Dorset,  C.  J.,  and  Bbewcr, 
A.  J.,)  being  divided,  the  prayer  was  lost.     The  plaintiff  ex- 
cepted and  appealed  to  this  court. 

The  cause  was  argued  before  Spbncb,  Uartih  and 
Frick,  J.. 

By  FRA^'K  H.  Stockbtt  for  the  appellant,  and 
By  Rakdali.  for  the  appellee. 

Martin ,-J.,  delivered  the  opinion  of  this  court. 

la  this  case,  an  action  of  assumpsit  was  instituted  in  Amie 
Arundel  county  court,,  by  John  S.  Selby  and  John  M.  Brrick- 
sotiy  for  the  use  of  John  W.  Williams,  to  recover  the  value  of 
certain  goods  sold  and  delivered  by  Selby  and  Erriekson  to 
the  appellee. 

The  defendant  pleaded' non  assumpsit,  limitations,  imd  set- 
off. Issues  were  joined  by  the  plaintiffs  upon  the  first  two 
pleas,  and  the  statute  of  limitations  pleaded  to  the  defendant's 
set-off,  in  which  the  defendant  joined  issue. 

At  the  trial  of  the  cause,  JoJm  S.  Selby,  one  of  the  I<^1 
plaintifife,  was  offered  as  a  witness  to  maintain  the  isBues  on 
the  part  of  the  plaintiffs,  who,  it  was  alleged,  subsequent  to 
the  accruing  of  the  account  upon  which  the  suit  was  brought, 
and  of  the  aesignmeat  to  John  W.  Williams,  had  obtained  a 
final  dischai^e  as  an  iasoN'eDt  debtor. 

The  defendant  objected  to  the  competency  of  this  witness, 
on  the  ground  of  his  being  a  parly  to  the  record.  This  objec- 
tion the  court  sustained. 

A  release  was  then  tendered  from  Selby  to  his  trustee,  of  alf 
his  interest  in  his  estate,  as  an  insolvent  debtor,  and,  in  this 
condition  of  (be  case^  the  counael  for  the  plaintiffs  again  tatio- 
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duced  Selby,  and  prayed  the  court  to  receive  him  as  a  com- 
peteDt  witness. 

Upon  this  prayer  the  court  was  divided  in  opinion ,  and  the 
witness  rejected.  And  whether  the  court  was  right  in  thu3 
ruling  the  proposed  witness  to  be  incompetent,  is  the  only 
question  raised  for  our  examination  by  this  bill  of  exceptions^ 

This  question  is  free  from  all  difficulty.  In  the  case  of 
Lizardi  against  Cohen j  3  Grill  Rep.,  431,  the  Court  of  Ap- 
peals held : 

''That,  as  a  general  rule,  a  party  to  the  record  is  not  a  com- 
petent witness,  for  he  is  generally  either  interested  in  the  object 
«f  the  suit,  or  responsible  for  costs." 

They  said:  — 

''The  form  in  which  this  rule  of  exclusion  has  been  stated 
by  the  courts,  presupposes  that  it  is  subject  to  exceptions,  and 
when  it  a^^ears  that  the  party  proposed  to  be  examined,  is  not 
fesponsible  for  the  costs  of  the  suit  and  has  no  interest  in  the 
subject  of  dispute,  and  is  willing  to  be  sworn,  he  is  not  within 
the  operation  of  the  general  rule." 

What  then  was  the  predicament  of  the  person  proposed  to 
be  introduced  as  a  witness  in  this  cause? 

He  was  one  of  the  legal  plaintiffs  upon  the  record,  and,  as 
such,  unquestionably  responsible  for  the  costs  of  the  suit. 

The  court,  therefore,  was  correct  in  holding,  that  Selby  was 
an  incompetent  witness.  Not  upon  the  mere  objection  that  he 
was  a  party  to  the  record,  but  that  being  one  of  the  legal  plain- 
tiffs on  the  record,  he  was,  under  the  circumstances  of  the  case 
before  them,  liable  for  the  costs,  on  the  event  of  a  recovery  by 
the  defendant,  and  disqualified  from  testifying,  upon  the  ground 
of  interest. 

The  counsel  for  the  appellant  is  in  error,  in  supposing  that 
the  l^al  plaintiffs  on  the  record  were  absolved  from  all  respon- 
sibility for  the  costs  of  the  suit,  by  the  provisions  of  the  10th 
section  of  the  act  of  Assembly  of  1801,  ch.  74. 

The  security  provided  by  that  act,  is  cumulative  in  its  char- 
acter. 

When  the  judgment  is  rendered  for  the  defendant,  the  costs 
are  always  adjudged  against  the  legal  plaintiff  or  plaintiffs  upon 
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the  record,  and  ihe  eucceesrul  paity  has  ihe  right  either  to  pro- 
ceed against  ihe  legal  plaintiff  for  his  cosis,  or  against  the  cestui 
que  u»e,  in  the  mode  prescribed  by  the  lOih  section  of  the  aa 
onS01,ch.  74. 

Fw  these  reasons,  we  think  the  ruling  oi  the  court  below, 
with  respect  to  the  incompetency  of  this  witness,  was  coirecl, 
and  the  judgment  is  a&med. 

JUDGMENT  AFriRMED. 


Peter  Mono  vs.  Peter  Bell,  Daniel  Bell,  and  Fred- 
EBicK  Bell,  Administrators  op  Frederick  Bell. — 
December  1S48. 

A  daorae  of  thii  court  rnnanding  ■  cuiae,  with  diiMtiOM  for  fiutbar  pro- 
mading*  ia,  >«  to  all  quMltoni  dseided  bj  it,  eonduNTs  and  oblifatocjr 
npOD  this  court  ■■  woll  ■■  the  court  below,  and  no  error  cv)  be  Inapaled  to 
Ihe  county  court  in  it*  iDbeeijaetit  proc»ediDgi  conforming  tbenio,  when 
mch  proceedingB  era  reviswud  on  e  second  appeal  to  tbu  court. 

Appeal  from  the  Equity  Side  of  Washingt<m  county  court. 

The  proceedings  upon  the  fiist  appeal  in  this  case  are  re- 
ported in  2  Gill,  163,  Bell,  et  al.,  vt.  Webb  and  Mong.  On 
that  appeal  this  court,  on  the  26th  of  February  1845,  passed  a 
decree,  reversing  the  decree  of  the  court  below  ditmining  the 
biU,  and  decreeing  the  sale  of  the  land  described  in  the  deed^ 
from  Darnel  Berger  to  WUliam  Hebb  and  Peter  Mong,  of 
the  27th  of  July  1820,  and  directing  "an  account  to  be  taken 
between  the  complainants  and  said  Motig,  of  and  concerning 
the  estate  adjudged  to  be  sold,  as  aforesaid,  in  which  the  said 
Peter  MoTtg  shall  be  charged  with  such  proceeds,  and  credited 
with  all  moneys  paid  and  applied  by  him  to  the  purposes  of  the 
trust,  created  by  the  deed  of  27th  of  July  1820,  and  for  which 
fae  has  not  been  reimbuised  by  other  portions  of  the  said  trust 
estate,  and  also  for  all  necessary  expenditures  upon  the  land 
so  decreed  to  he  sold  for  permanent  imprOTements  thereon, 
over  and  above  the  rents  and  profits  of  the  said  land,  and  that 
any  balance  due  upon  nch  accouDtiag,  shall  be  ap{died  to  the 
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purposes  of  the  said  deed  of  trust  of  the  27lh  of  July  1820/* 
and  remanding  the  cause. 

Iq  obedience  to  this  decree^  the  land  was  sold  by  a  trustee, 
duly  appointed  by  Washington  county  court,  and  the  appellant 
became  the  purchaser  thereof,  at  $6252.50.  This  sale  being 
duly  ratified  and  confirmed,  said  county  court,  on  the  29th  of 
July  1845^  passed  an  order  referring  the  cause  to  the  auditor, 
to  state  an  account  pursuaot  to  the  above  decree  of  the  Court 
of  Appeals,  with  directions  to  take  such  testimony  in  relation 
thereto  as  may  be  adduced  by  any  of  the  parties  in  interest. 
Under  this  order  a  large  mass  of  testimony  was  taken,  and  the 
auditor  therefrom  stated  two  accounts,  in  accordance  with  in* 
structions  from  the  solicitors  of  the  respective  parties,  and  each 
party  excepted  to  the  account  stated  by  the  other.  The  court 
thereupon  passed  an  order  directing  the  auditor  to  slate  an 
account,  charging  the  defendant,  Mongy  with  the  rents  and 
profits  of  the  land,  from  the  1st  of  April  1822,  to  the  1st  of 
April  1827,  inclusive,  at  the  rate  of  $150  per  annum;  and  also 
from  the  latter  date  to  the  1st  of  April  1845,  at  the  same  mte; 
also  with  the  sales  of  land  to  sundry  persons,  according  to  the 
evidence;  also  with  wood  and  timber  taken  from  the  land,  at 
$10  per  acre;  also  with  moneys  received  by  him  for  the  con- 
demnation of  land  for  roads,  &c.,  and  crediting  him  with 
$1500,  paid  to  Boyd  on  account  of  the  land,  ^2U0  for  cost  of 
dwelling  house  built  by  him  on  the  land,  and  various  other 
sums  for  other  improvements,  with  interest  tliereon  from  the 
time  said  expenditures  were  made.  To  the  account  staled  in 
pursuance  of  these  directions,  the  defendant.  Along ^  excepted; 
and  from  the  order  of  said  court  overruling  his  said  exceptions^ 
ftod  ratifying  the  account  of  the  auditor,  he  appealed  to  this 
court. 

The  cause  was  argued  before  Dobssy>  C.  J.,  Spencb^ 
Mabtin  and  Frick^  J. 


By  Price  for  the  appellant^  and 
By  Spekcbb  for  the  appellee. 
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DoBSEY,  C.  J.,  delivered  the  opinioQ  of  this  court. 

The  decree  of  this  court,  (od  the  former  trial  of  (his  cose,) 
bearing  dale  on  the  20th  day  of  February  1845,  on  all  ques- 
tions decided  by  it,  was  obligatory  on  the  county  court,  in  its 
proceedings  aubsequendy  bad,  and,  in  conforming  to  such 
decree,  no  error  can  be  imputed  to  it,  when  ila  proceedings  ara 
reviewed  on  the  second  appeal  to  this  court.  Afler  a  careful 
examination  and  consideration  of  all  the  facts  and  circumstances 
in-the  cause,  this  court  have  caused  the  auditor  of  the  court  of 
chancery  to  stale  an  account,  according  to  its  views,  of  what 
Jl/i!>n^  ought  to  have  been  chai^d  and  credited  with  under 
the  proceedings  of  the  county  court,  from  Which  the  present 
appeal  has  been  taken.  We  have  differed  with  it  as  to  ihe 
mode  in  which  interest  is  to  be  calculated ,  and  enhanced  the 
amount  of  some  of  Ihe  credits,  and  added  some  new  items 
thereto,  and  rejected  some  of  the  debits  adopted  by  the  county 
court,  all  which  will  fully  appear  by  the  respective  auditor's 
stalemenis,  confirmed  by  this  and  that  court.  An  unifonn 
rent  has  been  charged  to  Mong,  during  the  time  it  has  been 
satisfactorily  proved  that  he  received  the  same  or  occupied  the 
land  in  dispute,  irrespective  of  his  improvements,  and  conse- 
quendy  be  has  been  allowed  no  interest  on  his  expenditures 
for  improvements,  which  expenditures  have  beea  allowed  to 
him ,  according  to  the  express  directions  of  the  former  decree  of 
this  court,  which  is  conclusive  upon  us.  The  charge  for  wood 
against  Mong  is  wholly  rejected,  there  being  no  evidence  that 
be  ever  sold  or  improperly  disposed  of  it,  and,  as  he  believed 
himself  the  rightful  owner  of  the  land,  it  is  not  to  be  assumed, 
without  clear  proof,  that  he  bos  wantonly  or  wilfully  wasted 
or  destroyed  it,  no  such  proof  is  disclosed  by  the  record. 

This  court  will  sign  a  decree,  reversing  the  decree  of  Ibe 
county  court,  with  costs,  and  ratifying  and  confirming  the 
statement  made  by  the  auditor,  in  pursuance  to  its  directions, 
and  decreeing,  that  out  of  the  proceeds  of  sale,  now  or  here- 
after to  be  in  the  hands  of  the  trustees,  there  be  paid  to  the 
complamants  the  sum  of  $i775.5S,  being  the  principal  and 
interest  of  Ihe  mortgage  debt  due  to  them,  up  to  the  13tb  day 
of  September  1845.    The  sum  of  $1334.85,  shall  be  forth- 
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with  paid  by  the  said  trustees  to  the  appellees,  and  be  deducted 
from  the  said  mortgage  debt  and  interest,  as  a  payment  made 
on  the  13th  of  September  1845,  and  the  balance  of  said  mort- 
gage debt,  amounting  to  the  sum  of  $440.73,  shall  be  paid  by 
said  trustees  to  the  appellees,  with  interest  thereon,  until  the 
s^d  trustees  may  have  received,  or  shall  receive,  as  the  case 
may  be,  a  sufficiency  of  the  amount  of  sales  for  the  payment 
thereof,  and  this  cause  will,  by  the  decree  of  this  court,  be  re- 
mal^ded  to  the  county  court,  that  the  principles  of  this  decree 
may  be  carried  into  effect,  and  that  such  further  proceedings 
may  be  had  therein,  as  the  nature  of  the  case  may  require. 

DECREE   REVERSED   AND    CAUSE   REMANDED. 


Vincent  K.  Copes,  Adm'r  of  John  G.  Copes,  vs.  Obed 
Pearce,  and  ELiLABEfH,  HIS  WIFE. — December  1848. 

In  eaaetf  of  pedigree,  the  declarations  of  a  deceased  penon,  and  of  the  de- 
ceased  members  of  the  family,  are  admissible  to  prove,  per  se,  not  onlj  the 
issue,  but  the  marriage,  and  the  rule  of  evidence  admitting;  such  declara. 
tion,  is  not  subject  to  the  qualification,  that  cohabitation  must  be  first 
Bfaown  to  raise  the  inference  of  marriage. 

It  u  upon  the  ground  of  necessity  that  these  declarations  are  admitted,  as  an 
exception  to  the  general  role  excluding  hearsay  evidence,  cases  of  pedigree 
being  oAen  incapable  of  proof,  and  depending  entirely  upon  reputation. 

The  term  **pedigree,"  embraces  not  only  descent  and  relationship,  but  also 
the  facts  of  births,  marriages  and  deaths,  and  the  times  when  these  events 
happen. 

Cohabitation  alone,  proved  between  parties,  as  man  and  wife,  is  sufiicient  to 
raise  the  presumption  of  legal  marriage,  when  the  parties  have  been  long 
dead,  and  any  declarations  made  by  them,  as  to  their  being  or  not  being 
married,  may  be  used  to  strengthen  or  weaken  this  presumption. 

Appeal  from  the  Orphans  court  of  BaUimore  county. 

The  appellees  filed  their  petition  in  the  orphans  court  of 
Baltimore  county,  on  the  23rd  of  February  1846,  alleging, 
that  the  appellant,  as  administrator  of  the  estate  of  John  G. 
Copes y  deceased,  had  settled  up  said  estate,  and  on  the  17th  of 
February  1846,  had  rendered  to  said  court  an  account,  whereby 
it  appears  that  there  remains  in  his  hands^  due  said  estate^  the 
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sum  of  $|20S5;  and  alleges,  that  said  ElizabHh  a  one  of  the 
dialributees  of  said  eslate,  aod  is  entitled  lo  one-fidh  thereof, 
as  an  heir  at  law  of  the  intestate,  and  prays  that  said  admjni^ 
tratorbe  required  lo  make  a  l^al  distribution  of  the  moaejr 
aforesaid. 

This  petition  the  a^^llant  answered,  on  the  26th  of  iha 
same  month,  admitting  that  he  had  rendered  an  account  of  his 
admtDifltration,  to  which  he  refere  for  the  particulars  thereof. 
"But  this  defeodant,  (not  admitting  that  said  BUzaleth  n 
entitled  lo  claim  as  a  next  of  kin  and  distributee  of  said  Jt^tn 
G.  Copes,  bat  leaving  her  to  prove  that  she  is  such  next  of 
kin,  and  entitled,  as  distributee,  of  any  distributable  estate  that 
may  hereafter  appear  of  said  deceased  as  distributable,)  avera, 
that  the  balance  of  said  account,  as  rendered  by  him,  is  not 
claimable  by  any  distributees  of  the  deceased,  inasmuch  as 
respondent  is  a  creditor  of  the  deceased  to  an  amount,  exclusive 
of  interest,  of  at  least  $1400,  which  claim  he  insists  is  to  be 
satisfied  out  of  said  balance." 

The  claim  of  the  administrator,  the  principal  items  of  whidi 
are  stated  in  (he  opinion,  was  then  filed,  and  a  mass  of  testi- 
mony taken,  of  which,  all  thai  is  malerini  to  the  cose  is  also 
extracted  and  set  out  in  full  in  ihe  opinion  of  this  court,  deliv- 
ered by  his  honor,  Judge  Friek. 

The  court  below,  on  the  18ib  of  August  1847,  passed  a  de- 
cree, rejecting  and  disallowing  the  claim  of  the  administiatw, 
and  ordering  him  to  proceed  to  make  distribution  of  the  estate 
of  his  intestate,  remaining  in  his  hands  at  the  rendition  of  bis 
last  account,  among  the  parties  entitled  thereto.  From  this 
decree  the  [H'esent  appeal  was  taken. 

The  cause  was  argued  before  Dohset,  C.  J.,  Sfe»ck> 
Mahtih  and  Frick,  J. 

By  Charles  F.  Mater  for  the  appellant,  who,  upon  the 
question  of  the  relationship  of  Mrs.  Pearee  to  the  intestate, 
(the  only  point  in  the  case  involving  questions  of  law,)  insisted, 
that  the  appellees  have  not  proved  that  Elixaheth  PearcrigB 
next  of  kin  of  the  intriitale,  And  Aitilled  to  i  distribatif^  Au4 
of  the  estate. 
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The  appellee^  Mrs.  Pearce,  claims  here  as  a  sister  of  the 
half-blood  to  the  intestate^  by  a  marriage  of  Cfiles  Ccpesy  the 
father,  prior  to  that  of  which  the  intestate  and  the  appellant 
were  the  issue.  No  testimony^  whatsoever,  of  such  prior  mar- 
riage is  furnished;  and  the  only  reliance  for  showing  that,  is 
die  declaration  of  Giles  Oopes,  as  well  as  to  show,  that  Mrs. 
Pearce  was  his  daughter^  and  of  that  first  marriage.  No  co- 
haUtation  is  shewn  to  raise  inference  of  marriage,  nor  even 
the  reputation  of  marriage;  nor  that  iUr«.  Pearce  was  the  re- 
puted daughter  of  that  marriage.  It  will  be  difficult  to  present 
any  case,  I  think,  (particularly  where  the  facts  are  not  ancient,) 
Starkie,  1101 ;  3  Marsh., 3;  where  declarations  of  a  party  have 
been  received  to  prove  identity  and  legitimacy  of  issue,  without 
some  preliminary  proof  by  co-habitation,  or  by  some  facts  apart 
from  the  declarations,  of  a  marriage y  to  which  to  refer  the  issue. 
As  to  marriage,  (the  basis  first  to  be  laid,)  these  declarations  are 
received  as  testimony  only  corroborative,  where,  by  proved 
facts,  as  co-habitation,  a  presumption  of  marriage  has  been 
raised.  BuOer,  N.  P.,  294,  112.  The  Berkely  Peerage 
case,  which  has  defined  the  principle  of  hearsay  for  proof  of 
pedigree,  (4  Camp.  N.  P.  i2.,401,)  will  not  be  found  to  war- 
rant the  admission  of  declarations  to  prove,  per  se^  not  only  the 
iflsae,  but  a  marriage  too.  There,  there  was  preliminary  testi- 
mony of  the  claimant  being  the  reputed  son  of  the  party  making 
the  declaration,  and  under  whom  the  estate  was  claimed  by 
direct  inheritance.  The  only  question  there  was,  as  to  legiti- 
macy of  the  issue.  In  that  case,  too,  there  had  been  co-habita- 
tion and  recognition,  after  a  certain  period  of  the  party,  as  a 
legitimate  issue  of  the  alliance.  Here  there  is  no  preliminary 
testimony  whatsoever  on  which  to  engraft  the  declaration  of 
Giks  OopeSf  not  even  testimony  of  Mrs.  Pearce  being  the 
reputed  daughter.  Further,  the  claim  here  is  made  under  the 
intestate,  and  not,  as  in  the  Berkely  case,  under  the  person 
making  the  declaration.  Can  one  standing  in  no  relation  to 
the  right  involved,  by  mere  declaration  regulate  that  right,  and 
oust  or  impair  the  interest  of  one,  who  is,  by  unquestioned 
proofs  entitled,  and  as  by  such  proof  appears,  wholly  entitled? 

32        v.7 
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This  is  a  point  of  important  bearing,  and  the  dislinctioQ  I  sub- 
mit, is,  I  think,  worthy  of  some  reflection. 

AttemptB  are  made  to  shew  a  recogailioa  of  Mrs.  Pearce  as 
a  eisler,  by  (he  intestate  and  the  appellant,  and  there  is  testi- 
mony to  their  calling  her  habitually,  "Sister  Selsy."  But 
this  a^ues  no  positive  belief  of  there  being  a  kindred  between 
them,  as  such  kindly  designations  prevail  between  foster-bro- 
thers and  astern  at  times,  and  between  those  who  have  been 
educated  in  one  family  and  intimately  associated.  But  what- 
ever force  that  term,  "Sist^  Betsy,"  may  have,  it  is  neutral- 
ised by  counter- testimony  here;  one  witness  saying,  that  both 
appellant  and  intestate  always  called  her  Mrs.  Pearce;  and 
another,  that  when  Mrs.  Pearce  was  spoken  of  as  entitled  to 
inherit  from  him,  the  intestate  scouted  the  notion,  and  consid- 
ered her  to  have  no  more  claim  than  the  witness,  a  straoger, 
herself  had.  At  furthest,  however,  the  testimony  as  to  Ibis 
designation  of  her,  would  only  show  what  these  brolhers,  then 
very  young,  were  taught,  from  some  source  or  cause  unex- 
plained, to  believe  as  to  Mrs.  Pearce.  They  must,  from  the 
testimony,  have  been  very  young  when  they  so  called  her,  as  it 
appears  she  lived  but  a  short  time  with  them,  after  the  marriage 
of  which  these  brothers  were  born;  and  was  herself  married. 
And  this  designation  of  her  prevailed  only  while  she  lived  with 
G^s  Copes, 

We  contend,  then,  that  there  is  no  testimony  to  retrench  the 
admitted  right  of  the  appellant,  as  a  next  of  kin,  and  to  make 
Mrs.  Pearce  one.  There  is  a  moral  right  here  to  all  these 
positions,  because,  as  S^s.  Potee  shows,  the  intestate  wished 
and  expected  none  but  his  brothers,  Vincent,  (the  appellant,) 
and  Ric/iard,  to  have  his  estate.  And  this  view  of  the  de- 
ceased has  the  same  force,  whether  dictated  by  affection',  or  by 
his  recognising  no  other  rightful  kindred  than  these  brothers. 

By  C.  D.  Barnitz  for  the  appellees. 

The  argument  of  the  learned  counsel  on  this  point  is  novd 
and  ingenious.  The  conclusions,  however,  are  not  warranted 
by  law.  Vide  I  Greeiti.  Ev.  S.,  103,  104,  and  in  note  2, 
where  objections  against  this  kind  of  testimony  are  most  stroogljr 
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uiged.   We  have  also  received  an  impression  different  from  the 
counsel's  for  the  appellant ,  from  examining  the  cases  referred 
to.    '^The  fact  that  a  father,  {^Buller  N.  P,,  112,)  by  his  tes- 
timony, (which  is  equivalent  to  declarations  under  certain  cir- 
cumstances,) is  allowed  to  bastardize  his  children,  after  co- 
habitation is  proved,  does  not  show  co-habitation  the  chief 
requisite  in  a  case  of  this  kind."    But  we  will  turn  to  the 
testimony.     Mrs.  Eleanor  Laicham  testifies,  that  she  '^often 
lieard  GUes  L.  Copes  speak  of  his  first  wife,  as  the  mother  of 
ilfrj.  Pearce.^^     "Often  heard  him  say,  he  was  married  to 
Mrs.  Pecarce^s  mother,"    "He  appeared  to  be  very  fond  of 
Mrs.  Pearce.     Vincent  Copes  and  Betsy  lived  together  with 
Giles.    After  Mrs.  Pearce^s  marriage,  she  visited  the  family 
of  Giles  Copes.    All  treated  her  kindly,  {John  Vincent  and 
Richardy)  called  her  ^sister  Betsy. '    They  appeared  extremely 
fond  of  her,  and  John  treated  her  with  great  respect,  as  much 
so  as  brother  oouM  treat  a  sister,"  &c.     Mrs,  Hale  knew  Giles 
L.  Copesy  the  father  of  John  G.  Copes,  for  twenty  years. 
"Has  often  seen  Betsy  Pearce  at  his  house."     "She  called 
him  &ther.    Has  heard  him  say  Betsy  Pearce  was  the  daugh- 
ter of  his  first  wife.     Vincent  acted  towards  her  as  a  brother  to 
a  sister. "    '  ^  GUes  called  her  children  grand-children . ' '    Mrs. 
Sarah  A.  Copes  was  the  last  wife  of  Giles  L.  Copes,  whose 
testimony  will  tend  to  diminish  the  share  due  her  own  child. 
She  gives  every  particular  relating  to  the  marriage  of  Giles 
CopeSy  in  Virginia,  to  the  mother  of  Mrs.  Pearce,  as  related 
by  himself;  also  the  birth  of  ilfr^.  P.,  &c.    She  also  speaks 
of  her  recognition  by  the  family.     Sarah  A.  Dorsey,  ^^Mrs. 
Pearce  went  to  see  John  at  different  times  when  he  was  sick. 
On  the  Friday  before  he  died,  he  asked  for  her  by  the  name 
of  ^sister  Betsy, ^  and  asked  why  she  had  not  been  there,  he 
always  appeared  glad  to  see  her.    Has  heard  Vincent  call  her 
sister  Betsy. ^^    Mrs.  Beamer,  ^^Mrs.  V.  Copes  introduced 
Mrs.  Pec£rce  as  her  sister." 

It  therefore  appears  that  Mrs.  Pearce  lived  with  GUes 
Copes,  as  a  daughter,  before  marriage,  was  treated  and  recog- 
nised by  CHies  as  a  daughter,  and  by  John  and  Vincent  him- 
self, as  a  sister.    That  after  marriage  she  visited  the  family, 
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and  was  stilt  tiealed  as  a  lawful  daughter  and  sister;  and  her 
children,  as  grand -children,  by  Giles  L.  Copes;  and  always 
up  to  the  death  of  John,  with  the  respect  due  a  sister.  Giies 
Qanales,  time  and  agaio,  the  fact  of  hie  marriage  with  the  luo- 
iber  of  Mrs.  Pearce;  the  time  of  the  birth  of  his  children  in 
lawful  wedlock ;  and  the  fact  of  Jlfrs.  Pearce  being  the  young- 
est child  of  bis  first  wife. 

The  witnesses  all  agree  to  these  facts. 

The  minutest  particulars  being  given  by  the  last  wife  (£ 
Giles  L.  Copes,  the  father  of  John  and  Mrs.  Pearce.  Thus 
much  for  a  defence  to  the  insinuations  of  him  who  lived  in  tbe 
same  house,  eat  at  the  same  table,  and  grew  up  under  the  care 
of  her,  on  whom ,  until  assailed  by  her  own  bruher,  the  breath 
of  suspicion  never  rested. 

Mayer  in  reply : 

We  are  inveighed  against,  because  we  put  3fi-».  Pearce  to 
proof  of  her  kindred  with  the  deceased.  Our  legal  right  to  do 
this  is  clear;  our  moral  justiGcaiion  I  have  already  indicated, 
in  the  proved  fact,  that  the  deceased  never  regarded  her  as 
eolitled  to  share  his  property  at  his  death,  and  died  in  the  faith, 
that  Vincent  and  another  brother,  {Richard,)  would  succeed  to 
all  he  should  leave.  We  believe  and  insist,  that  Sfrs.  Pearei 
is  but  a  foster-sister  of  the  deceased,  and  baa  do  claim  asnext  of 
Idn.  The  record  made  by  Giles  C^e»,fatber  of  the  deceased, 
in  bis  ( Giles')  bible,  does  not  note  Ms.  Pearce  as  a  daughter, 
nor  any  marriage  prior  to  that  of  which  the  deceased  and  Vtu- 
cent  were  the  issue.  But  there  is  no  evidence  of  any  such 
marriage,  of  which  Mrs.  Pearce  may  be  esteemed  an  issue. 
No  testimony  by  witnesses,  to  a  marriage,  nor  by  co-habitation, 
is  adduced.  Declarations,  without  co-habilation,  have  never 
been  received  as  evidence  of  marriage.  They  have  been  ad- 
mitted to  fortify  the  presumption  of  marriages  from  co-habita- 
tion, but  only  in  that  light  and  force.  Stark,  4/A  Pt., 
224.  3  Halted,  249.  Orwp.,  593.  In  no  case  will  it 
be  found,  that  declarations  of  a  party  have,  perse,  sufficed 
to  prove  bis  marriage.  Here  brothers  claim  from  a  brother, 
and  their  kindred  ia  undisputed;  they  do  not  recur  to  GUet 
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Ccpes  to  prove  their  relationship,  by  asking  of  his  reported 
declarations  the  enumeration  of  his  children.  On  what  prin- 
ciple is  his  declaration  to  prove  a  marriage,  and  introduce  ano- 
ther heir  to  impair  an  established  claim  of  admitted  kindred? 
Why  is  not  some  testimony  of  this  prior  and  first  marriage 
adduced?  If  the  ceremony  of  the  marriage  could  not  be  sub- 
stantiated, why  not  some  proof  given  of  co-habitation?  The 
event  is  not  so  ancient  as  to  make  such  testimony  impracticable, 
or  not  likely  to  be  attained,  and  hearsay  testimony  is  allowed 
in  matters  of  pedigree,  only  from  consideration  of  the  necessity 
of  the  resort  to  traditional  intelligence,  because  the  facts  are 
too  remote  to  be  reached  by  living  testimony.  3  Marshy  326, 
Briney  vs.  Haun. 

We  do  not;  by  challenging  Mrs.  Pearce^s  claim  as  next  of 
kin,  dishonor  the  memory  of  Giles  Oopes,  the  father  of  the 
deceased.    His  designation  of  her  as  daughter,  proves  not  that 
^e  was  in  fact  his  daughter.     It  may  have  been  a  term  of 
affection  and  not  of  kindred,  3  Halsied,  249;  but,  at  all  events, 
it  is  not  proof  of  kindred.     Giles  treated  Mrs.  Pearce  as  a 
daughter,  and  that  is  all  that  is  to  be  deduced  from  the  testi- 
mony.    The  cases  show  that  declarations,  such  as  are  referred 
to  him^  have  never  been  available  to  prove  more  than  age^  or 
time  of  birth,  a  marriage  being  first,  actually  or  presumptively, 
proved .     Cowp.y  593.    This,  too,  is  not  a  case  strictly  of  pedi- 
gree, where  declarations  of  far-off  relations  have  been  admitted, 
to  show  early  relationship,  and  where  a  deduction  of  kindred 
was  required,  from  a  remote  propositus.    This  is  the  case  of  a 
direct  derivation  of  brother  from  brother.    But  even  in  pedi- 
gree tracings,  marriages  are  shown  by  co-habitation^  and  not 
left  blank;  as  here,  and  to  be  supplied  by  a  declaration. 

We  insist,  that  there  is  no  adequate  testimony  of  Mrs. 
Pearce^ s  relation  as  sister. 

Perhaps  the  vague  form  of  the  decree,  may  not  submit  this 
point  of  kindred  for  decision,  but  it  is  desirable  that  the  court 
should  lay  down  the  principles  that  bear  upon  it,  so  as  to  pre- 
clude doubt  and  litigation  hereafter^  under  any  future  action  of 
the  orphans  court  in  this  case. 
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Prick,  J.,  delivered  the  opinion  of  this  court. 

Pearce  and  wife,  by  their  petition  to  the  orphans  court  of 
Baltimore  county,  represent,  that  Vincent  K.  Copes,  the  ad- 
minislmtor  of  John  G.  Copes,  deceased,  had  settled  all  debts 
due  to,  and  from  the  estate,  of  which  he  is  the  administrator, 
and  that  there  remained  in  his  hands  a  la^e  amount  for  dis- 
tribution ;  that  in  right  of  the  wife,  as  half-sister  of  the  deceased , 
they  are  entitled  to  a  diBtnbutive  share  of  said  estate,  and  pray 
the  court  to  order  the  adoiioistrator  to  distribute  the  balance 
among  the  parties  entitled. 

The  administrator,  (who  is  a  full  brother  of  the  deceased,) 
in  answer  lo  ifae  petition,  puts  the  pelidonera  to  proof  of  Mrs. 
Pearce  being  next  of  kin;  and  further  claims  a  lai^e  amount 
to  be  due  him  from  the  estate,  which  amount  would,  in  a  great 
degree,  exhaust  the  balance  in  hand. 

The  administrator,  in  the  course  of  bis  administration,  and 
before  the  petition  was  filed  in  this  cause,  had  presented  lo  the 
orphans  court,  for  its  sanction,  the  account  which  is  now  the 
subject  of  controversy,  the  claims  under  which  may  be  classed 
and  specified  as  follows ; 

1.  For  money  lent,  $159.50. 

2.  For  balance  due  on  an  alleged  partnership,  between  the 
intestate  and  his  administrator,  as  survivor  of  John  G.  Cope* 
Sr  Co.,  and  M.  V.  K.  Copes  ^  Co.,  $883.49. 

3.  For  a  balance  of  wages,  as  clerk  to  the  intestate  in  a  gro- 
cery store,  $83.33. 

4.  For  bricks  furnished  to  the  deceased,  and  for  a  balance 
due  at  brick-yard,  afler  the  partnership  (in  making  bricks)  had 
ceased,  $36.19. 

6.  For  commissions  on  tales  of  Wick  for  the  deceased,  and 
collections  upon  sales  made  in/  the  deceased  himself,  subse- 
quent to  the  partnership,  $262.49. 

6.  For  attendance  of  administrator's  wife  upon  tbe  de- 
ceased, $20. 

To  this  account,  (amounting  to  $1445.15,)  there  is  attached 
the  probat,  in  the  usual  form,  by  Vincent  K.  O^es,  the  credj- 
tor;  and  tbe  probat  then  further  certifies,  "that  at  the  sanae 
time  appeared  James  Carney,  and  made  oath  on  tbe  holy 
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evaDgely^  that  the  goods y  wareSj  Scc.y  charged  m  the  matter 
in  the  within  account^  were  sold  and  delivered,  as  charged  to 
John  G,  Copes y  and  at  the  prices  therein  charged." 

This  is  the  character  of  the  testimony^  upon  which  the  ap- 
pellant relied  in  the  first  instance^  before  the  orphans  courts 
and  the  account  was,  of  course,  rejected. 

The  claim  being  thus  repelled,  the  appellant  sought  to  estab- 
lish the  several  items  of  the  account,  by  producing  the  books  of 
the  intestate  in  evidence,  and  by  other  testimony  of  witnesses, 
which  is  too  voluminous  to  permit  even  an  abstract;  but  having 
had  the  careful  revision  of  the  court,  (separating  what  is  illegal 
and  incompetent  from  the  mass,)  we  shall  recur  to,  in  such 
particulars,  as  are  requisite  and  necessary  in  connection  with 
the  opinion  here  expressed. 

The  orjdians  court  upon  this  testimony,  disallowed  the  whole 
daim  of  the  appellant,  rejecting  every  item,  and  directed  the 
administrator,  (the  appellant,)  to  make  distribution  of  the  estate 
of  hisintestate,  remaining  in  his  hands,  among  the  parties  enti- 
ded  thereto,  and  from  this  order  the  present  appeal  is  taken. 

The  claim  upon  the  alleged  partnership  accounts,  although 
not  the  first  in  order,  seems  to  be  the  first  in  importance  and 
amount.  The  parties  were  both  brick  makers  in  the  city  of 
Baliimorey  and  the  operations  of  the  intestate  were  carried  on 
in  two  distinct  brick-yards,  between  the  years  1836  and  1840, 
until  abandoned  for  a  time  in  the  latter  year,  when  the  intes- 
tate became  engaged  in  the  grocery  business,  from  which  the 
appellant  deduces  another  claim  for  hire  and  service  as  clerk. 
It  may  be  gathered  from  the  testimony,  that  a  partnership  of 
some  sort  subsisted  between  the  parties,  by  the  declarations  of 
the  intestate,  made  to  several  of  the  witnesses.  But  when  it 
commenced,  during  what  period  it  was  to  continue,  whether  it 
related  to  one  or  both  of  the  brick-yards,  or  what  were  its  terms, 
^  left  uncertain.  No  particular  period  is  assigned  to  this  part- 
nership by  any  witness.  The  declarations  of  the  intestate  pro- 
duced in  evidence,  were  in  1837,  '38  and  '39.  The  appellant 
himself  has  located  it  between  the  6th  of  April  1838,  and  the 
^th  of  February  1839,  and  upon  this  assumption  an  account 
1m«  been  stated  between  the  parties,  by  Stephen  Lawson,  an 
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accountant,  who  says  in  bis  deposition,  that  the  i^pellant 
"came  to  witness  with  the  books,  and  stated  that  he  was  the 
surviving  partner  of  his  brother,  John  Cf.  Oopcs,  and  he  wished 
him  to  state  an  account  from  the  books  between  the  paities, 
taking  this  statement  of  the  commencement  and  the  teriniDa' 
lion  of  the  partnership."  Upon  this  statement  of  the  appe- 
lant, that  he  was  the  surviving  partner,  not  from  the  evidence 
on  the  books  of  its  limitation,  or  of  aoy  terms  of  partnership, 
Lawson  states  this  account.  It  is  to  be  observed  here,  that 
these  books  [soduced  to  Lawson,  are  the  private  account  books 
of  the  intestate,  all  the  entries  being  in  his  own  handwriting, 
not  the  slightest  trace  of  any  partnership  account  can  be  fouod 
iu  them,  but  the  heading  on  two  consecutive  pages  of  one  o( 
the  books,  thus:  "John  Q.  Copes  if  Co.,"  and  "Major  V. 
Copea  if  Co.,''  in  which  some  iosignificaDt  items  of  cash  are 
charged,  to  the  one  $72,  to  tlie  other  $44,  for  the  space  of  the 
three  first  months  in  1S39,  and  there,  without  any  credits  oa 
either  side,  or  without  further  trace  of  these  accounts,  they 
close.  It  is  part  of  the  appellant's  statement  lo  Lawaon,  that 
he  was  the  surviving  partner  of  ^A  of  these  firms;  and  to  sup- 
port bis  claim  for  an  account,  within  the  period  designated  by 
himself,  all  the  private  accounts,  books,  of  the  intestate  are 
produced  and  invoked  to  bis  aid,  and  the  result  of  the  accouut- 
Mtt's  labor  is,  that  the  sum  before  mentioned  is  generally  due 
to  the  appellant,  vnthoat  distinguishing  betvieen  the  two^fimu, 
or  what  tunount  on  each.  To  arrive  at  these  results,  Lmesen 
Bays,  for  instance,  that  "he  was  regulated  by  the  brick-yard 
account,  by  the  sales  shewn  there  of  bricks  by  the  deceased, 
aud  paid  for  lo  him."  This  "brick-yard  account,"  purports 
(0  be  the  sales  by  the  intestate,  running  continuously  frota 
June  1835  lo  Januaiy  1839,  without  interruption,  or  a  sigo  or 
meroorandum  of  a  parUership  sole.  They  are  all  ostensibly 
on  the  intestate's  own  account,  and  the  extract  from  these  sales 
to  be  carried  to  the  partnership  credit,  for  the  period  asdgaed 
to  the  partnership,  has  nothing  to  rest  upon  but  the  instructioos 
given  by  the  appellant  to  LMwson. 

The  books  produced  are  six  in  number.    There  is  do  evi- 
dence that  tbey  are  the  books  of  a  partnerabip.    On  the  cob> 
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traiy,  other  witnesses  discountenaoce  the  pretension.  The 
intestate,  it  is  proved,  had  two  brick-yards.  They  may  be  the 
books  of  a  separate  concern.  Another  accountant.  Pretty- 
man,  who  was  called  to  examine  them,  says,  ^'that  he  sees 
nothing  in  the  books  to  indicate  a  partnership;"  and  Caion, 
the  witness  first  brought  to  explain  the  books,  says,  ^^he  could, 
in  any  case,  onfy  make  out  an  account  so  far  as  the  books  go." 
'^There  might  have  been  prior  and  subsequent  transactions  not 
in  the  books."  That  they  contained  no  satisfactory  evidence 
of  a  partnership,  or  of  partnership  accounts,  is  conclusive  from 
the  testimony  of  LawsoUj  an  accomplished  accountant,  that 
the  appellant  ^^answered  such  questions  as  he  put  to  him," 
and  (hat  he  took  his  statement  as  to  his  being  surviving  partner, 
and  as  to  the  period  within  which  the  partnership  was  limited. 
In  all  this,  the  evidence  to  sustain  the  partnership  by  the  books 
is,  so  far,  totally  deficient. 

To  support  the  first  items  in  appellant's  account  for  moneys 
loaned,  the  intestate's  cash  (took  is  produced  shewing  the  en- 
tries to  that  efiect.     It  is  rather  singular  that  there  should  be  an 
hiatus  in  this  cash  account  from  April  1838,  to  Apiil  1839, 
the  very  period  assigned  for  the  partnership,  and  that  it  is 
mamfestly  produced  by  the  abstraction  of  one  or  more  leaves 
from  the  book.    The  debits  include  the  sums  of  $100,  and 
$28,  as  borrowed  from  the  appellant,  and  charged  now  as 
the  first  items  in  his  present  account;  and  the  whole  debits  on 
the  page  added  up,  are  said  to  be  ^'carried  over" — no  credits 
appear  after  the  16th  of  April  '38,  and  the  continuation  of  the 
account,  no  where  appears.     Peyton  Rose  a  bookbinder,  to 
whom  the  book  is  shewn,  '^concludes  that  the  book  is  not  per- 
fect, and  thinks  from  the  appearance  at  that  place,  that  the 
sheet  has  been  taken  out,  because  that  section  shews  it  has  not 
as  many  sheets  as  the  other;  without  counting  it,  when  the 
book  is  closed."     But  another  new  book  of  similar  form  and 
dimension,  just  purchased  from  a  book-store,  is  produced,  by 
UtTiry  Baehler^  a  witness  for  the  occasion,  and  is  found  to 
have  the  same  precise  defect;  and  is  of  course  used  to  repel 
the  guilty  presumption  as  regards  the  other.     We  think  it  un- 
satisfactory from  Baehler^s  own  account  of  his  agency  in  the 
33        V.7 
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matter.  "He  was  requested  by  Vmeent  Copes,  to  buy  it  book 
of  that  size;"  and  was  not  told  why  he  was  to  buy  the  book. 
He  went  into  the  store  and  adced  for  a  book  of  the  size,  and 
got  this.  Expects  VincetU  Copes  vill  pay  witness  for  his  out- 
lay for  the  book,  as  he  asked  him  to  buy  it.  We  foibeai  com- 
ment upon  this  cluDisy  attempt  to  allay  suspicion.  For  atiU 
the  testimony  of  Rose  remains,  and  the  conclusive  indica- 
tions from  which  he  points  out  the  abstraction  of  the  leaves. 
Besides  this  the  balance  of  account  was  to  be  ''canied  over," 
from  the  former  page.  Wberelo?  is  aignificanlly  asked  by  the 
counsel  for  the  a^^Uees.  It  does  not  appear;and  mtboutthis 
continuation  of  the  account,  is  it  to  be  presumed  in  favor  of  the 
a[^)eUant,  ihal  the  intestate  is  entitled  to  do  credits?  How  was 
the  cuurt  to  proceed,  without  the  deficient  leaves  of  the  caah 
book?  That  book  purports  (obe  an  account  of  the  entire  cash 
transactions  of  the  intestate.  From  tbataccountlbeappeUant 
extracts  the  proof  of  part  of  the  charges  made  in  hts  account. 
The  credits  after  the  I6th  of  April  '38,  disappear  with  the  ab= 
stracted  leaves.  Not  by  the  agency  of  the  intestate;  becaoae" 
he  could  have  no  inducement  to  destroy  testimony  going  to 
discharge  his  own  liability;  the  credit  side  of  his  accouoL 
The  inducement  lay  the  other  way;  in  the  way  of  the  appel- 
lant, who  was  in  possession  of  the  books,  and  whose  int«wt 
it  was,  that  the  credits,  if  any,  should  not  a[^)ear.  This 
court  cannot  say,  that  the  hiatus  in  the  cosh  account  if  filled 
up,  might  not  afford  an  answer  to  all  the  claims  of  the  appe- 
lant, up  to  the  period  of  its  resumption,  April  20th  1839;  part 
ticulariy  as  it  covers  most  of  the  time  selected  by  the  appellcuit 
as  the  period  of  the  partnership.  The  books  produced  are 
otherwise  effaced  and  mutilated,  and  even  if  the  erasures  do- 
not  bear  upon  the  present  enquiry,  of  which  we  cannot  >u(^; 
yet,  the  glaring  deficiency  in  the  cash  book,  and  the  unsue- 
cessful  attempt  to  account  for  it,  throws  a  suspicion  upon  the 
whole  claim;  which  is  not  weakened  by  the  original  form  of 
probat  in  which  the  account  was  first  brought  to  the  notice  of 
the  Orphan's  court.  It  will  be  remembered,  that  James  Car- 
ney was  there  produced  by  the  appellant,  who  made  oath  "iha4. 
the  goods  and  wares  charged  in  the  account  were  sold  and  deliv- 
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crcd  at  the  prices  therein  cbaiged,''  and  this  grow  perversion  is 
presented  to  the  court  by  the  appellant,  as  evidence  thai  bis 
claim  is  <^ju8t  and  true/'  when  not  a  single  article  of  mer- 
chandize is  the  subject  of  that  account*    Upon  being  after- 
wards examined ,  Cksmey  testifies,  '^that  having  been  an  ap- 
prentice of  the  intestate  in  the  year  1838,  he  was  called  upon 
by  Vincent  Copes,  to  go  before  the  magistrate,  to  testify  to  the 
partnerBhip,  of  which  he  had  heard  intestate  speak  in  his  life- 
time; that  he  thought  he  was  asked  with  reference  to  this  fact 
of  partnership  only;  but  that  he  knows  nothing  about  the  books 
or  business  of  the  partnership,  and  does  not  know  whether  one 
was  indebted  to  the  other..**    This  was  certainly  an  inauspi- 
cious commencement  of  the  proof,  the  sequel  of  which  is  here 
developed. 

An  examination  of  Lcewson^s  account,  further  discloses,  that 
the  appellant  does  not  appear  to  have  paid  anydiing  into  the 
concern;  and  proceeds  upon  the  assumption,  that  JbAn  vxmnd 
up  the  btcsine9Sy  and  received  all  the  money  of  the  fiim .  And 
yet,  this  is  distinctly  negatived  by  a  witness  of  the  appellant, 
JiisepA  Sanks.  He  says  '^he  became  acquainted  with  John 
Copes  in  1840,  when  he  bought  out  Oordon^s  grocery  store. 
Vinceni  was  then  setding  up  the  businesB  of  John^s  brick-yard. 
John  then  stated  that  Vincent  was  in  partneiship  with  him  in 
the  brick  business,  and  wets  then  settling  itvp.^^ 

Here  then  the  onus  is  on  the  appellant  in  1840,  at  the  close 
4>f  the  partnership;  and  we  may  presume  safely  that  it  was  not 
permitted  to  remain  unsettled  until  the  death  of  the  partner, 
with  snch  a  balance  as  is  claimed  by  the  appellant  in  his  favor; 
particularly  as  we  find  him  afterwards,  (as  is  inferred  from  the 
subsequent  charges  in  his  account,)  acting  in  dififerent  sub- 
ordinate relations  to  the  intestate,  as  his  clerk  at  one  time,  and 
as  his  salesman  and  collector  at  another. 

And  further  to  sustain  this  conclusion,  that  these  and  other 

matters  of  account  were  settled  between  the  brothers,  before 

the  death  of  John,  we  have  the  concurrent  declarations  of 

bo&  parties  in  confirmation  of  it.    Samuel  Horner  says,  that 

the  intestate  told  him  about  a  year  before  his  death,  ''that  he  did 

not  owe  a  dollar  in  the  world, ' '  that  '<he  did  his  btunness  accord- 
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fog  to  his  tneaos."  Aod  to  Dorsey,  a  few  weeks  before  his  de^ 
heaaid,  "(bat  be  did  not  owe  310,  except  fais  doctor's  bill."  Iq 
connection  witb  this,  we  take  tfae  declarations  of  the  appelant 
to  Reese,  "that  a  day  or  two  before  a  public  sale  of  some  of 
intestate's  property,  he  bad  a  conversation  with  appellant  about 
settling  up  the  intestate's  estate;  and  appellant  said  he  would 
have  very  little  to  pay  for  the  debts  of  bis  brother;  that  be  was 
not  indebted  over  $100;  that  there  were  sonw  small  balances 
on  tfae  books  in  Aw  favor,  but  the  whole  indebtednem  would 
not  amount  to  9IOO."  And  a  closer  examination  of  these 
books  confirms  this  statement.  In  I.  C,  No.  3.,  is  to  be 
found  an  account  opened  in  favor  of  appellant  for  '^night- 
watching,"  in  1842,  amouoting  to  $107,  at  $1.26  per  night, 
on  which  a  small  balance  still  appears  due.  In  April  1843, 
in  tbe  same  hook,  there  is  a  credit  to  the  appellant  of  S3-34t 
for  three  days;  and  in  J.  C,  No.  1.,  there  is  a  furtfaer  credit  10 
htm,  io  1843,  of  $66  and  some  cents,  for  60  days  service  at 
91,11,  on  which  account  a  small  balance  remains  in  his  favor. 
Aud  these  may  well  comport  with  the  appellant's  declantioo* 
to  Reese,  before  the  idea  occurred  to  bim,  of  renving  tbp 
parloersbip,  with  the  settlement  of  which  he  had  been  charged 
in  1840;  while  at  the  same  time  they  are  utterly  irreconcilable 
with  the  pretenuon,  that  the  intestate  could  be  indebted  to  his 
brother  in  an  amount  so  large  as  this  account  proposes,  and 
yet  be  strug^ng  in  his  service  by  day's  work,  and  nigfat- 
watcbings,  at  periods  subsequent  to  this  allied  claim,  for 
about  «)e  dollar,  each  day. 

Tbe  whole  pretence  is  at  variance  witb  any  tbeoiy  that  can 
be  set  up  in  tbe  appellant's  favor  by  a  resort  to  the  books  of 
the  intestate,  as  we  find  them;  artd  is,  in  our  opinion  equally 
fatal  to  his  subsequent  cha^^es  in  tbe  account  for  commissions 
on  sales  and  collections.  That  he  was  also  io  the  employ  of 
the  intestate,  some  time  in  18^4,  is  in  evidence.  In  what 
character  only  appears  from  the  testimony  of  the  several  per- 
sons named  in  his  account,  to  whom  he  either  sold  and  deliv- 
ered bricks,  or  collected  the  amount  when  sold  by  JiAn;  and 
upon  which  the  commissions  are  chai^^  lhs4  make  up  tbe 
residue  of  his  claim  against  the  estate.    One  item,  selected 
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from  the  rest,  will  serve  to  shew  the  character  of  these  claims, 
afld  io  the  opinion  of  the  court  is  decisive  of  the  whole. 

On  the  28th  December  1844,  the  balance  of  the  stock  of 
bricks  (121^25)  is  sold  to  PhiUips;  and  we  take  his  account 
of  it  as  we  find  it  in  the  evidence.     "He  first  made  a  proposi< 
tion  to  John  Copes  (the  intestate,)  for  a  purchase  of  all  the  bricks 
then  in  the  yard.    The  proposition  was  not  accepted.     Then 
made  a  second  proposition  to  him  in  presence  of    Vincent. 
This  was  accepted  by  both  parties.    At  this  time  Vincent  was 
attending  more  or  less  to  John^s  business,  and  it  was  under- 
stood he  was  to  count  the  bricks  as  John  was  unable  to  attend 
to  the  business  of  the  yard  from  sickness.    He  al  ways  consider- 
ed himself  dealing  with  John  Copes.    The  bricks  were  counted 
^y  witness  and  Vinceniy  in  one  day,  as  he  thinks,  from  10  A. 
M.,  to  3  or  4  P.  M.     The  counting  he  considered  the  delivery." 
For  this  day's  work  we  have  the  charge  in  this  account  of  10 
Ptf  cent  commission,  being  $92.55,  and  25  cents  per  thousand 
for  the  delivery,  $30.30,  making  together  the  sum  of  $122.85; 
^d  the  rate  and  charge  of  commission  is  the  same  upon  the 
iSQiaiDing  items;  while  the  previous  work  done  in  the  employ 
^^  his  brother,  and  settled  in  his  lifetime,  appears  to  have  been 
^  the  rate  of  $1 . 1 1  per  day.    In  the  cases  of  sales  to  AUtoine, 
Phoebus  and  others,  from  an  examination  of  their  testimony, 
the  baigain  and  purchase  appears  to  be  made  from  intestate, 
occadonly  with,  and  at  other  times  without,  the  agency  of 
Vinceni.    In  recurring  further  to  the  sale's  book  of  the  deceas- 
^,  it  will  be  seen  that  the  accounts  of  Kenny,  Jenkins j  Sisca, 
and  so  on,  upon  which  the  commissions  for  collections  are 
chaiged  in  this  account  of  appellant's,  are  all  marked,  ^'closed 
by  the  deceased."  How  closed,  and  for  what  purposes,  we  are 
left  to  infer.    It  is  of  course  an  entry  after  the  death;  and  not 
a  word  of  explanation  is  oflfered  to  shew  by  whom;  except 
from  the  fact  that  the  books  are  produced  by  the  administrator, 
(the  appellant.)   The  very  first  account  in  the  sales  book,  page 
1^  is  an  account  with  Major  ^^  F.  Copesy^'  in  which  may  be 
found  the  credit  of  bricks  proved  to  have  been  furnished  by 
faim  for  the  intestate,  while  he  stands  charged  with  others  to 
counierbakmce  this  item.    Then  follow  the  accounts  said  to 
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be  "closed  by  deceased;"  but  this  account, at  the  bottom,  has 
evidently  bad  som«  ezplanalioa  or  memorandum,  which  is 
now  totally  erased  and  illegible.  Wbether  closed  or  not, 
caonot  appear;  and  although  it  involves  only  a  small  portion 
of  the  account,  (ihe  sale  or  exchange  of  bricks  on  bis  own  ac- 
count,) how  are  the  court  to  dispose  of  it?  How  can  they 
say,  that  books  tbus  raulilaled,  are  reliable  testimony  for  any 
purpose  in  a  court  of  justice?  Not  a  paper,  or  a  single 
voucher  produced  by  the  appellant,  in  support  of  the  claim 
which  be  would  extract  from  them.  He  proves  by  oral  testi- 
roony,  the  receipt  of  the  intestate's  money,  and  the  book^  are 
referred  to  for  the  proof  of  ils  being  paid  over.  Not  one  word 
however,  is  found  in  ihem  of  his  agency  or  commissions. 
And  if  such  agency  existed,  nothing  to  repel  (he  presumption 
that  the  commissions  were  paid,  or  retained,  as  usual,  in  ac- 
counting for  the  collections.  All  is  referred  to  these  books. 
And  with  ihe  manifest  evidence,  from  actual  inspection,  that 
they  have  been  revised  since  the  death  of  the  intestate;  with 
no  satisfactory  explanation  of  the  subsequent  mutilations;  we 
cannot  impugn  the  judgment  of  the  court  below,  that  reject- 
ed them  altogether.  Without  expressing  any  other  doubts  or 
suspicions  than  are  conveyed  by  the  decision  itself,  we  feel 
bound  to  affirm  the  order  and  decree  of  that  court,  disallow- 
ing the  whole  claim  of  the  appellant,  and  directing  him  to 
proceed  to  distribution,  among  the  parties  entitled. 

The  next  question  is,  whether  ths  saidf^pellees,  in  right  of 
Elizabeth  the  wife,  are  enlided  to  share  in  tlie  diBtribution  of 
the  estate?  She  claims  to  be  the  half-sister  of  the  intestate, 
by  a  former  marriage  of  Giles  L.  Copes,  the  father,  and  by 
the  answer  of  defendant,  not  admitting  or  denying  it,  is  put 
upon  the  proof  of  the  fact.  Sarah  A.  Copes,  the  last  wife 
and  widow  of  Giles  is  produced,  and  says:  "That  she  often 
heard  Cfiles  speak  of  being  married  to  Mrs.  Pearce's  mother, 
as  his  first  wife,  and  of  the  children  of  that  mamage,  of  whom 
Betsy  was  the  youngest  of  three;  and  that  he  was  manied  in 
Accomac  county,  Virginia.  That  his  first  wife  died,  after 
three  or  four  years,  and  he  manied  the  second,  with  whom  he 
lired  between  twenty  and  thirty  years;"  uid  sheepealnttf  her- 
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self  as  the  third.  ^^  Giles  always  called  Betsy  Pearce  his 
daughter,  always  spoke  of  her  as  his  daughter^  and  called  her 
childrea,  his  grand-children."  Other  witnesses  speak  to  the 
same;  or  similar  declarations^  by  GUeSy  ^^that  Betsy  was  the 
of&priog  of  his  first  marriage^  that  she  lived  with  Giles  as  his 
daughter  before  her  marriage;  and  that  all  the  brothers  by  the 
second  marriage  called  her  ^sister  Betsy ^^  and  treated  and  re- 
cognized her  as  a  sister." 

Some  evidence  was  produced  designed  to  weaken  the  force 
of  these  declarations^  by  giving  to  Mrs.  Pearte  the  relation  of 
foster-child  and  sisteiyin  the  family.  But  it  is  purely  aigu- 
mentativey  and  in  no  view  can  be  considered  as  impeaching, 
contradicting,  or  weakening,  the  testimony  of  the  other  wit- 
nesses. 

At  first  view  we  should  have  held  these  declarations  as  am- 
ply sufficient  to  establish  the  legitimacy  of  the  claim  of  Eliz- 
abeth Pearce y  but  that  it  is  strenuously  insisted  by  counsel: 
'^ihat  co-habitatibn  must  be  first  shown,  to  raise  the  inference 
of  marriage;  and  that  tlie  authorities  do  not  sanction  the  ad- 
mission of  declarations  to  prove, ^^r  se^  not  only  the  issue,  but 
the  marriage."     We  have  examined  the  cases  cited  for  this 
doctrine,  and  can  come  to  no  such  conclusion.  BvUer^s  N.  P., 
294,112.   4  Ownp.  JV.  P.  C,  401.    Cbupcr,  593.  Co-habi- 
tation  alone,  proved  between  parties  as  man  and  wife*  is  suf- 
ficient to  raise  the  presumption  of  legal  marriage,  when  the 
parties  have  been  long  dead.  2  Ph.  Ev.^  286.   It  may  not  be 
possible,  from  the  nature  of  the  case,  to  supply  additional 
proof.     If  there  are  any  declarations  of  the  parties  besides,  as 
to  their  being  or  not  being  married,  these  are  afterwards  to  be 
tised,  to  strengthen  or  weaken  the  presumption  arising  from  their 
co-habitation.    This  is  the  meaning  conveyed  by  Bidler  and 
by  Philips.    The  claim  of  legitimacy  will  be  found  to  be 
based  upon  co-habitation,  as  the  first  proof  offered,  not  the 
fint  required.     See  the  case  in  BuUer  N.  P.,  page  112,  and 
Wilson  vs.  MitcheUy  3  Camp.^  393;  coverture  being  the  defence 
^^  ^p  in  the  case    And  the  Berkeley  peerage,  case  warrants 
00  such  doctrine,  as  it  was  cited  to  sustam.   Lord  Mansfield, 
(P%e  416,)  expressly  says:     ^'In  matters  of  pedigree,  it  being 
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impos^ble  to  prove  by  living  witnesses,  the  relationship  of  put 
generations,  the  declBriitions  of  deceased  members  of  the  fam- 
ily are  admitted;  from  the  necessity  of  the  thing,  the  hearsay 
of  the  family  as  to  mnrriage,  births,  and  the  like,  are  admitted." 
And  he  adds  more,  "ihalif  the  father  is  proved  to  have  brought 
up  the  parly  as  his  legitimate  child ,  this  amounts  to  a  daily  as- 
sertion that  the  son  is  legitimate."  Heie  is  authority  sufficient 
to  sustain  the  pretensions  of  Mrs.  Pearce.  Any  other,  would 
in  fact  be  to  repudiate  llie  rule  which  admits  these  declRratioos, 
as  the  best,  and  in  some  cases,  the  only  evidence,  the  nature  of 
the  case  admits  of.  It  is'  upon  this  ground  of  necessity,  that  they 
are  admitted  as  an  exception  to  the  general  rule  in  relation  to 
hearsay  evidence;  cases  of  pedigree  being  often  incapable  of- 
direct  proof,  and  depending  entirely  upon  reputation. 

The  rule  which  emphatically  embraces  this  case,  is  distinctly 
laid  down  in  all  the  elemeutary  writers  on  evidence,  without* 
arty  such  qualification  as  is  contended  for. 

"  The  declarations  of  a  deceased  person,  as 'to  the  fact  of  his 
marriage,  or  to  prove  that  a  child  was  bom  before  or  after  mar- 
liage,  are  admissible  in  evidence  on  b  question  of  pedigree;** 
and  even  "the  declarations  of  deceased  members  of  the  family ,- 
whether  relations  or  connections  by  marriage,  are  admissibla 
evidence  to  prove  relationshipa,  deaths  or  marriages."  2  Ph. 
Ev. ,  284,  287.  "  The  term  pedigree  embraces^  not  ortly  de- 
scent and  relationship,  but  also  the  facts  of  birth,  marriages  and 
death,  and  the  times  when  these  events  happen."  Cfreenl. 
Ev.,  117. — &e,  also,  page  116,  And  it  is  therefore  clear, 
that  these  authorities  fully  sanction  the  admission  of  the  decla- 
rations of  the  answer,  to  prove ,  per  se,  not  only  the  issue  but 
the  maniage. 

The  declarations  of  Giles  Copea  are  full  and  explicit,  with 
regard  to  bis  maniage,  and  the  birth  of  Elizabetk,  the  appel- 
lee; and  his  whole  subsequent  conduct,  and  the  course  and 
bearing  of  the  brothers,  is  an  entire  corroboration  of  thetn. 
Nothing  short  of  actual  proof  of  marriage  and  birth,  by  wit- 
nesses actually  present,  could  be  more  convincing  and  conclu- 
sive; and  we  therefore  affirm  the  right  of  the  appelleea  to  a  dis- 
tributive share  of  the  personal  eslale  of  the  intestate. 
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The  necessity  of  a  thorough  exaroination  of  the  yoluminous 
testmmy^  has  extended  the  opinion  in  this  case,  beyond  the 
limits  we  desired  to  prescribe  to  ourselves.    We  confine  our- 
selves,  therefore,  to  a  single  remark,  upon  the  influence  sought 
to  be  produced  upon  the  decision  of  the  court  by  the  produc- 
tion of  the  bible  of  Giles  Copes,  omitting  in  the  family  record 
the  names  of  his  children  by  this  alleged  first  marriage,  while 
it  records  the  second,  and  the  issue  derived  from  that  union.    It 
has  been  satisfactorily  proved  by  Sarah,  his  widow,  that  there 
was  in  the  family  of  GUeSj  another  bible,  which  is  in  the  pos- 
toion  of  the  appellant;  and  this,  of  itself,  might  sufiice  to 
negative  the  inference*  for  which  only  the  one  is  introduced. 
But  this  intended  negative  pregnant,  cannot  be  brought  to 
^eigh  against  the  repeated,  unimpeached  declarations  in  evi- 
dence^ in  the  affirmative.     What  the  bible  contains  is  evidence 
of  his  declarations^  as  if  written  in  any  other  book,  or  upon  any 
Other  piece  of  paper.     What  it  does  not  contain,  cannot  be 
nsed  by  inference,  to  falsify  his  uniform  declarations  on  other 
occasions.     If  the  proof  were  doubtful,  or  defective,  the  infer- 
ence here  sought  might  have  some  weight.     But  to  give  it  any 
importance,  under  the  existing  state  of  the  proof,  would  be  to 
denounce  all  that  GUes  Copes  has  declared;  and  reject  the 
competent  and  sufficient  evidence  that  establishes  the  right  of 
the  appellees,  to  claim  in  this  cause.    The  decree  of  the  court 
below,  is  therefore  affirmed. 

DECREE   AFFIRMED. 


WiKPoRD  Mann,  Ex'r  op  John  H.  Mann,  vs.  Georoe 
W.  HiGGiNS  AND  John  Miller. — December  1848. 

The  lien  which  partnera  hava  upon  the  partnership  property,  to  enforce  Its 
application  to  the  payment  of  the  partnarBhip  debts,  attaches  to  all  their 
joint  property,  bat  relates  no  farther.  Partners,  as  each,  have  no  other 
^Qities  in  relation  to  the  separate  property  of  each  other,  than  separate 
c»editors. 

*nisexecator  of  J  JIf  iUed  a  bill  in  equity,  alleging,  that  a  partnership  had 
^uM  betweaii  hit  testttkor  aad  tho  defendant  H,  sad  praying  fbr  an  ac> 
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CDont  of  the  putnenhip  tmnHotiom,  and  Ihkta  owtain  tbnd  in  tin  hand* 
of  *.  tniatee,  t»  which  H  wu  sntitled  in  right  of  hii  nifs,  the  eeme  being 
hei  diilNbutire  ihare  of  her  deceaaed  father"!  real  estate,  migbt  be  en  joined 
and  sat  apart  for  the  pnymaDt  of  hii  claim.     Held  : 

That  tbc  complainant  had  no  Iisn,  or  olaiin  in  eqaitj,  on  thia  fund,  dURnaX 
AiMD  inj  other  cnditorof/f,  and  that  the  Injanction  wai  ri|fhtly  diteotred, 
and  the  bill  properly  diimined, 

A  coort  of  iqnity  will  notaidcTen  the  hnsbaod,  to  rednce  the  chiwti  in  aeiiam 
of  the  wife,  into  poaseraion,  eioept  upon  terms  which  provide  for  the  sap- 
port  of  the  wife  and  her  children ;  mach  Ibib,  then,  will  it  eiert  ita  power 
to  efibet  the  application  of  nich  citirt  in  eetjon,  to  the  payment  of  the  hoe- 
band's  creditor! :  and  thus  depriire  the  wife,  sumvlng  her  hoaband,  •fthe 
tight  gi*«n  her  at  law,  of  b«ing  rainvestad  with  all  ths  cAoici  in  action  oat 
redaced  into  posseasion  by  the  hosbaod,  daring  corertare. 

Appeal  from  the  Equity  side  of  Washington  couDty  coort. 

The  bill  in  ihia  case  was  filed  by  the  appellant  agarost  (be 
appelleeSj  on  the  8th  of  Hay  IS45;  the  allegations  of  which, 
with  those  of  the  answer,  arc  fulfy  stated  in  die  opinion  of  this 
court. 

The  injunction  prayed  by  the  bill,  waa  granted  on  the  28th 
of  the  same  monlii.  And  after  the  coming  in  of  (he  answen, 
a  commission  was  issued,  under  which  testimony  was  taken; 
the  effect  of  which  is  sufficiently  stated  in  the  opinion.  The 
cause,  then ,  being  set  down  for  hearing,  the  court,  (BbcHAirAN, 
A.  J. ,)  on  the  15th  of  February  1847,  passed  a  decree,  dissolv- 
ing the  injunction  and  dismissing  the  bill;  from  which  the-com- 
plninant  appealed  to  (his  court. 

The  cause  was  argued  before  Dobsbt,  C.  J.,  Spencb,  and 
Frick,  J. 

By  J.  Spevceb,  for  the  appellant,  and 
By  J.  OixoN  RouAN,  for  the  Eq)pelIeeB-. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

We  have  carefully  examined  the  record  in  this  cause,  tv 
ducover  the  complainant's  equity. 

The  bill  charges,  that  a  partnership  was  entered  into  between 
the  complainant's  testator  and  George  W.  Higgiru,  in  the 
year  1837,  which  continued  until  the  year  1840;  that  said 
Higgitu  hecam^  indebted  (o  the  firm  in  fttaigaviun  of- money. 
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which  he  had  not  paid  or  accoimted  for.  Tbe  bill  further 
cbargea,  that  said  Higgins  is  entitled  to  a  distributive  share 
of  the  proceeds  of  the  real  estate  of  a  certain  Peter  Miller , 
late  of  Washington  county,  deceased;  that  John  Miller^  of 
Peter f  of  Washington  county,  the  trustee  for  the  sale  of 
said  feat  estate^  held  in  his  hands  funds  arisiug  from  the 
£ale  of  a  portion  of  said  estate,  a  part  of  which  had  been  distrib- 
uted, and  was  payable  to  said  Higgins,  as  appeared  by  an 
account  stated  by  the  order  of  Washington  county  court,  as 
shewn  by  complainant's  exhibit  B,  which  is  made  a  part  of 
complainant's  bill.  The  bill  further  charges,  that  said  Hig- 
gins is  a  non-resident  of  the  State  of  Maryland.  The  prayer 
of  the  bill  IS;  that  an  account  ma^  be  taken  of  the  partnership 
dealings  and  transactions;  that  Miller ,  the  trustee,  may  be  en- 
joined, and  restrained  from  paying  the  money  in  his  hands  dis- 
tributed to  said  Higgins  J  or  which  may  come  to  his  hands,  to 
said  Higgins,  or  to  any  other  person,  until  the  final  decision  of 
Ihis  cause. 

The  defendant,  in  his  answer,  denies  any  and  all  indebted- 
ness to  the  firm,  and  avers  that,  in  the  month  of  May  1840, 
the  partnership  was  dissolved  by  mutual  consent;  and  that  the 
defendant  was  the  owner  of  one  undivided  half-part  of  all  the 
PtirtDersbip  property;  that  on  said  dissolution  they  settled  the 
^tcooiiQts  of  the  firm,  when  the  defendant,  Higgins^  was  found 
<o  be  indebted  about  three  hundred  dollars:  which  was  about, 
oi'  oear^  the  estimated  value  of  his  interest  in  the  partnership 
stock.     That  it  was  then  and  there  agreed,  that  said  Mann 
^ould  accept  the  defendant's  interest  in  said  property,  in  full 
«8/iafiEiction  of  said  balance;  and  accordingly,  said  Mann  re- 
^aioe<i  the  possession  and  control  of  all  said  property  for  said 
^^^THa^e,  so  as  aforesaid  agreed  between  them. 
.  ^t^c  answer  of  the  defendant  admits  that  he  is  entitled,  in 
^^^  ^f  his  wife  Sarah,  who  was  the  daughter  of  Peter  Miller, 
^  distributive  share  of  the  proceeds  of  tlie  real  estate  of  Pe- 
^  ^^^iller,  deceased,  in  the  hands  of  John  Miller,  the  trustee 
^^  «  sale  thereof. 

**^    the  proof  of  the  dissolution  of  the  partnership,  and  the 
^P^^^ioaent  and  settlement  of  the  concern  is  not  conclusive, 
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(which  we  think  iS;)  there  is  nothing  in  the  record  which  raises 
an  equity  to  entitle  the  complainant  to  the  writ  of  injunctioD. 

The  property^  debts  and  effects  of  a  partnership  are  the  joint 
property  of  the  partners^  and  as  an  incident  to  that  joint  pro- 
perty^ the  partners  have  a  lien  thereon,  from  which  their  equity 
arises,  to  enforce  the  application  of  such  joint  property  to  the 
payment  of  the  partnei-ship  debts.  This  equity  attaches  to  all 
their  joint  property,  but  relates  no  further.  Partners,  as  sach, 
have  no  other  or  different  equities,  in  relation  to  the  separate 
properly  of  each  other,  than  other  individuals,  or  separate  cred- 
itoiB.  Helpless,  indeed,  would  be  the  condition  of  separate 
creditors,  if  it  were  otherwise. 

The  bill  in  this  case  prayed,  that  MiUery  the  trustee,  shoulcf 
be  enjoined  from  paying  over  to  Higgins,  his  wife's  distribu- 
tive share  of  her  deceased  father's  real  estate,  until  an  account 
could  be  taken  of  the  partnership  transactions;  and  then,  thai 
it  might  be  decreed  applicable  to  the  paynoent  of  that  account* 

Courts  of  equity  do  not  lend  their  aid,  even  to  husbands,  ta 
enable  them  to  reduce  the  choses  in  action  of  their  wives,  into 
possession;  unless  upon  terras  which  provide  for  the  mainte- 
nance and  support  of  wives  and  their  children.  Surely  then, 
they  will  not  exert  their  power  to  effect  the  application  of  the 
choses  in  action  of  wives,  to  the  payment  of  the  creditors 
of  their  husbands;  thus  depriving  wives  surviving  their  hus- 
bands, of  the  right  given  them  at  law,  of  being  reinvested  with 
all  their  choses  in  action^,  not  reduced  into  possession  by  their 
husbands  during  their  coverture.  This  case  does  not  present 
the  semblance  of  an  equity.  What  lien,  or  claim  in  equity, 
had  the  testator,  or  has  his  executor,  this  complainant,  on  this 
fund,  or  distributive  share  of  Higgin^s  wife,  in  the  bands  of 
the  trustee,  to  entitle  him  to  have  it  enjoined  or  set  apart  for 
the  payment  of  his  debt,  other,  or  different,  from  that  of 
any  other  creditor  of  Higgms?  We  can  conceive  of  none. 
The  answer  charges,  and  the  evidence  proves,  that  upon  the 
dissolution  of  the  partnership  in  1840,  the  partnership  transac- 
tions were  settled,  and  that  Mann  accepted  Higgin^s  share  of 
the  partnership  property,  which  was  sold  by  the  complainants 
as  executon  of  John  H.  Mann,  which  bad  been  accqiled 
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in  satisiaction  of  (he  balance  a3certamed  to  be  due  from  Big- 
gins to  Mcmn,  the  testator^  on  the  settlement  aforesaid. 

This  court  are  therefore  of  opinion,  that  there  is  no  error  in 
Ihe  decree  in  this  case;  and  that  the  injunction  was  dissolved , 
luid  hill  properly  dismissed. 

DECREE  AFFIRMED;  WITH  COSTS. 


'^VERDY  Johnson  vs.  Edward  H.  Dorset. — Dec*r  1848. 

"ofiT^  a  decree  required  the  trustees  to  give  **at  least  three  weeks  prsTious 

'^^^tioe,  inserted  in  Mfifop  newspaper  or  papers,  and  sach  other  notice  as 

'^07  mjgbt  think  proper,  of  the  time,  place,  manner  and  terms  of  sale :'' 

-■^KU),  f]ja(  |(Q  advertisement  of  this  sale,  inserted  once  a  week  for  three 

^^ks,  and  once  on  the  day  of  sale,  in  two  daily  newspapers,  was  sufficient 

^tice,  and  that  the  trurtees  were  not  bound  to  advertise  the  property  daily 

^*f  iht%t  weeks  previous  to  the  sale. 

**'^  regularly  conducted,  and  fairly  made  under  the  authority  of  a  court 
^haxioery,  where  a  third  party,  a  stranger  to  the  proceedings,  becomes 
^  Purchaser,  cannot  be  disturbed  on  the  ground  of  mittake^  unless  such 
'^^ke  has  been  caused  by  the  conduct  of  the  purchaser,  or  can  be  traced 
»^^^^^^  creditor,  for  whose  use  the  property  was  sold,  or  to  the  trustee. 
1^  '^  tliere  was  a  general  impression  in  the  community  that  the  sale  would 
P^^tttponed,  and  this  was  known  to  the  exceptant,  it  was  his  duty  to 
^'^ikfeiinicate  the  fact  to  the  trustees,  and  his  failure  to  do  so,  would  pre. 
^      ^  ttn  insuperable  obstacle  to  the  interposition  of  a  court  of  equity,  in  his 
/j»t      ^^%  to  set  aside  the  sale. 
^  '^''^Uah  practice  of  opening  biddings,  as  a  matter  of  course,  before  the 
j^  t^^  cation  of  the  master's  report,  has  not  been  adopted  in  Maryland,  and 
Tji^  .      ^«t  expedient  to  introduce  it. 
(^  ^^^  in  this  case  sold  for  $12,422.25.    Hsld,  that  the  court  would  not 
^^     ^^t.'horised  to  vacate  the  sale  upon  the  single  ground  of  inadequacy  of 
Q    ^^»  even  assuming  the  property  to  be  worth  9^^0,000 ;  the  estimate  placed 
Iii,^^^^    St  by  the  exceptant. 
]g^^^^^acy  of  price,  standing  by  itself,  is  not  su^cient  to  vacate  a  sale,  un- 
\j^         ^'^  be  BO  gross  and  inordinate,  as  to  indicate  some  mistake  or  unfairness 
\j^  ^^^  wle,  for  which  the  purchaser  is  responsible,  or  misconduct  or  fraud 
^^  trustee. 

^^'^BAL  from  the  Court  of  Chancery. 

n  a. bill  filed  by  the  Nq>tune  Insurance  Company,  of 
By  the  chancellor,  on  the  18(h  of  May  1843,  with  the 
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consent  of  parties,  passed  a  decree  for  the  sale  of  certain  reel 
estate  of  one  Rebecca  Dorset/,  situated  in  BaUimore  county, 
for  payment  of  a  mortgage  debt  due  the  complainants.  David 
Stewart  and  Charles  P.  Mayer ^  Esqs.y  were  appointed  trus- 
tees to  effect  this  sale,  and  the  decree  directed  them  to  ^'pio- 
ceed  to  make  sale  of  the  mortgaged  property,  having  first  given 
at  least  three  weeks  previous  notice,  inserted  in  some  newspaper 
or  papers,  and  such  other  notice  as  they  may  think  proper,  of 
the  time,  place,  manner  and  terms  of  sale,  which  terms  shall 
be,"  &c.^  prescribing  the  usual  terms,  one-fourth  cash^  and 
the  balance  in  equal  instalments,  at  six,  nine  and  twelve 
months. 

This  decree  was  afterwards  entered  for  the  use  of  the  BaUi- 
more Life  Insurance  Company. 

On  the  21st  of  April  1847,  the  trustees  filed  their  report  of 
^e,  in  which  they  state,  that  after  due  notice  by  advertisement 
in  daily  newspapers  of  the  city  of  Baltimorey  they  offered  the 
property  for  sale  on  the  15th  of  April  1847.  That  Reverdy 
Johnson^  by  the  bid  of  John  S.  GittingSy  became  the  pur- 
chaser, at  the  price  of  $4D  per  acre,  making  for  the  whole  pur- 
chase money  the  sum  of  $12,422.25.  That  they  had  twice 
before  advertised  the  said  real  estate  for  sale,  and,  on  both 
occasions,  the  sales,  on  or  shortly  before  the  days  appointed, 
were,  at  request  of  Edward  H.  Dorsey^  interested  in  the  estate 
in  place  of  said  Rebecca  Dorsey^  deferred ;  the  sale  last  stopped 
being  one  appointed  for  the  15th  of  October  1846.  The  usual 
oath  of  the  trustees  was  annexed,  that  the  sale  was  fairly  and 
bona  fide  made. 

With  this  report  was  filed,  as  exhibits,  an  advertisement  of 
sale,  describing  the  property,  &c.,  proved  to  have  been  pub- 
lished once  a  week  for  three  weeks,  prior  to  the  sale  and  on  the 
day  of  sale,  in  two  daily  newspapers  of  the  city  of  BoUimore. 

Also  two  letters,  dated  the  15th  of  October  1846,  directed  to 
the  trustees,  the  one  from  Edward  H,  Dorsey,  in  which  he 
says,  ^^the  sale  advertised  by  you,  as  trustee,  being  postponed 
from  this  day,  at  my  request,  the  commissions  and  expenses 
are  to  be  paid,  as  in  case  of  a  sale;"  the  other  from  John  / 
Donaldson^  the  president  of  the  BaUimore  Life  Ihsurattce 
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Company  J  for  whose  use  the  decree  had  been  entered  ^  request- 
iog  a  po6tpoDement  of  the  sale  until  further  notice. 

On  the  same  day^  (2l8t  of  April  1847;)  the  usual  order  of 
ratification  nisi  was  passed  by  the  chancellor;  and  on  the  21st 
of  June  foUowiogy  being  the  day  on  which  the  sa]e  stood  for 
final  confirmation^  objections  were  filed  to  its  ratification  by 
Edward  JET.  Dorsey^  who  alleged  himself  to  be  the  owner  of 
the  equity  of  redemption  in  the  property  sold  under  the  decree: 
1st.  Because  the  price  for  which  the  same  was  sold  is  grossly 
inadequate^  said  property  being  fully  worth  $20^000.     2nd. 
Because  proper  and  reasonable  notice  of  said  sale  was  not 
^7eQ.    3rd.  Because  there  was  no  attendance  of  bidders  at 
said  sale,  and  no  competition ,  in  consequence  of  which  said 
property  sold  far  below  its^  vedue,  as  stated  in  the  first  excep- 
tion.   4th.  Because  various  persons^  who  were  anxious  to  pur- 
chase said  property,  and  would  have  given,  and  would  now 
gi?e,  a  much  larger  price  for  the  same,  (one  of  whom^  /. 
McHenry  Boydy  Esq.y  a  responsible  person,  would  have 
given,  and  would  now  give,  from  $18,000  to  $20,000,)  were 
prevented  from  attending  said  sale  by  some  mistake  or  misun- 
derstanding in  relation  thereto,  by  reason  whereof  said  property 
was  sold  far  beneath  its  value. 

On  the  24th  of  the  same  noonth,  his  honor,  Nicholas  Brewer ^ 
an  associate  judge  of  the  third  judicial  district,  to  whom  the 
proceedings  had  been  certified  by  the  chancellor,  {Johnson^ 
passed  an  order  finally  ratifjing  and  confirming  the  sale,  after 
stating  that  the  paper  filed  by  Edward  H.  Dorsetf,  objecting 
to  the  sate,  was  signed  by  him,  but  that  there  was  no  afiSdavit 
by  him  or  any  other  person,  of  any  of  the  facts  therein  stated, 
nor  any  order  asked  for  to  take  testimony  to  prove  them. 

On  the  3rd  of  July  following,  a  petition  in  due  form  was 
filed  by  said  Dorsey^  re-asserting  substantially  the  same  objec- 
tions to  the  sale,  and  more  at  large,  alleging,  ^^that  from  want 
of  proper  and  sufiicient  notice  by  advertisement^  and  from  the 
impression  getting  abroad  that  said  land  was  not  to  be  sold, 
persons  were  prevented  from  attending  or  from  bidding  at  said 
sale,  who  would  have  given  from  $18,000  to  $20,000  for  said 
land.    That  said  trustees  only  advertised  said  sale  once  a  week 
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for  three  weeks^  and  once  on  the  day  of  sale,  in  two  daily 
newspapers  in  the  city  of  Baltimore,  That  Janies  McHenry 
Boyd,  Esq.,  a  gentleman  of  large  fortune,  was  desirous  to  be- 
come the  purchaser,  and  would  have  given  more  than  $18,000 
for  said  property,  but  he  had  beard  that  the  same  would  not 
be  sold,  and  to  satisfy  himself  of  the  fact,  looked  at  one  of  the 
numbers  of  the  paper  in  which  the  sale  was  advertised,  and 
not  finding  the  advertisement,  supposed  the  same  was  with- 
drawn, and  that  the  sale  would  not  take  place,  and  therefore 
did  not  attend  the  same.  That  Stephen  Thompson,  Esq,,  of 
Baltimore  city,  was  present  at  the  sale  for  the  purpose  of  bid- 
ding, but  believing  that  ttiere  was  but  one  person  bidding,  and 
that  said  land  was  being  bid  in  for  the  benefit  of  your  pelidoner^ 
did  not  bid  for  the  same,  but  has  declared  said  land  ought  to 
have  brought,  at  least,  from  $60  to  $75  per  acre,  and  he  would 
have  given  a  much  larger  price  than  that  for  which  it  actually 
sold.  That  there  were  not  more  than  five  or  six  persons  at 
said  sale,  and  that  there  were  no  bidders.  To  show  the  gross 
inadequacy  of  price  at  which  said  land  was  sold,  your  petitioner 
states,  that  he  has  been  informed  and  believes,  that  the  person 
who  attended  said  sale  and  bid  for  Reverdy  Johnson,  Esq., 
the  purchaser,  was  authorised  to  give  over  $18,000  for  tlie 
land,  and  that  soon  after  the  sale,  the  purchaser  was  offered 
an  advance  of  $8000  for  said  farm.  That  if  an  opportunity 
were  offered;  he  could  furnish  proof  of  all  the  facts  stated  in* 
this  petition,  and  of  the  objections  previously  taken  to  the  sale^ 
and  could  also  show,  that  he  is  the  sole  person  interested  in 
said  land,  except  the  mortgagee,  for  whose  benefit  it  was  sold 
The  petition  then  prays,  that  the  order  of  ratification  may  be 
opened,  and  an  opportunity  afforded  for  producing  proof,  and 
the  trustees  be  required-  to  answer  said  exceptions,  and  said 
sale  set  aside  and  a  new  one  ordered,  and  for  general  relief. 

This  petition  was  verified  in  due  form  and  accompanied  by 
the  affidavits  of  seven  deponents,  who  resided  in  the  neighbor- 
hood of  the  property,  were  well  acquainted  with  it,  and  who 
severally  state  that  it  sold  for  much  less  than  its  actual  value. 
The  estimates  of  its  value  by  these  deponenUi  vaiy  from  $60  . 
to  $75  per  acre. 
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Upon  this  petition  an  order  was  passed  rei^inding  the  order 
of  ratification,  setting  down  the  objections  for  hearings  with 
leave  to  the  parties  to  take  testimony  before  a  justice  of  the 
peace,  upon  the  usual  notice,  and  ordering  this  trustees  to  file 
their  answers  on  or  before  a  day  certain. 

The  answer  of  Daoid  Stewart y  one  of  the  trustees,  states: 
That  be  was  prevented  by  sickness  from  attending  the  sale,  but 
under  the  circumstances,  would  have  acted  as  his  associate  trus- 
tee did,  in  making  said  sale,  even  at  the  very  low  price  at 
ivfaieh  it  was  made;  no  discretion  being  allowed  to  the  trustees, 
by  any  assent  of  the  mottgage  creditor,  who  was  urging  the 
sale,  and  it  having  been  within  respondent's  particular  loiow- 
iedge,  that  the  postponement  of  the  sale,  on  the  15th  of  Octo- 
ber 1846,  had  been  assented  to  by  the  creditor,  upon  the  un- 
deitaking  of  Dorsey^  that  no  further  delay  should  be  asked  for 
dian  that  then  agreed  to  be  given,  which  was  until  the  15th  of 
April  1847,  and  that  ih  his  view^  therefore,  the  trustees  had  no 
right  to  afford  any  further  delay,  except  with  the  consent  of 
the  creditor;  and  under  the  circumstances,  respondent  regarded 
ifae  sale,  appointed  for  the  15th  of  April  1847,  as  a  perempt- 
ory sale. 

Respondent  further  says,  that  in  his  opinion  the  property 
was  then  worth  at  least  $20,000,  and  is  now  worth  that  amount; 
and  this  opinion  is  formed,  in  part  from  the  price  which  re- 
spondent and  his  associate  trustee  obtained,  for  a  portion  of  the 
same  property,  sold  at  private  sale,  to  Charles  H,  McBlairy  at 
the  rate  of  $76  per  acre.  This  portion  consisted  of  80  acres, 
and  was  unimproved  by  buildings.  He  believes  sufilcient  no- 
tice was  given  of  the  sale,  by  public  advertisement,  but  he 
believes  also,  that  there  was  a  general  impression  among  per- 
sons who  otherwise  might  have  been  disposed  to  attend  the 
sale,  that  some  arrangement  would  be  made,  and  that  the  sale 
would  not  proceed,  how  this  impression  originated,  respondent 
cannot  say,  but  it  seemed  to  be  a  prevailing  and  accredited 
impression. 

Charles  F.  Mayer  the  other  trustee,  separately  answering, 
states,  that  the  sickness  of  his  co-trustee,  devolved  upon  him 
the  duty  of  conducting  the  sale  alone.    That  said  sale  was 
35        V.7 
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appointed  positively  to  take  place^  (after  at  least  one  postpone- 
ment>  and  considerable  delay  on  the  creditor's  part;)  that  res- 
pondent found  on  the  day  of  sale^  tliat  the  creditor,  the  cestui 
que  use  of  the  decree,  was  peremptorily  resolved  upon  having 
a  sale  made,  and  in  consequence,  respondentfelt  himself  under 
a  peculiarly  strict  obligation  to  effect  a  sale,  even  at  a  price 
materially  beneath  respondent's  estimate  of  the  worth  of  the 
property.     With  this  persuasion  of  his  duty,  and  under  pres- 
sure of  such  a  requirement,  however  painful  the  position,  or 
the  act,  respondent  allowed  the  estate  to  be  struck  off  at  the 
price  of  $40  per  acre,  as  the  highest  bid,  although  if  left  to  hicr 
own  discretion,  and  to  conform  to  what  he  deemed  the  reason- 
able valuation  of  the  property,  he  would  not,  he  believes,  have 
allowed  it  to  be  sold  at  a  less  price  than  $68  per  acre,  that 
even,  being  less  than  respondent  deemed  it  actually  worth.     In 
illustration  of  its  value,  respondent  refers  to  the  sale  adverted 
to  by  his  co-trustee,  in  his  answer,  which  with  other  reaaons,^ 
tended  to  impress  upon  respondent  the  worth  of  said  property. 
He  cannot  say  how  many  bids  there  were,  but  believes  there 
were  not  many,  he  knowing  of  only  two  bidders,  although 
from  the  manner  of  conducting  auctions,  there  might  have  been 
more,  without  respondent's  knowing  the  fact.    The  pereons 
-attending  the  sale,  did  not  number  more  than  ten  or  twelve;  the 
two  bidders  referred  to  being  John  PcUierscn  and  John  8.  OH* 
tingSy  the  latter,  the  highest  bidder,  and  the  former  making 
only  one  bid,  at  the  beginning  of  the  auction.    He  further 
states,  that  notice  of  sale  was  given  by  advertisement  in  Bat- 
iimore,  once  a  week,  for  three  weeks,  and  on  the  day  of  sale, 
in  (wo  newspapers  of  that  city,  and  as  respondent  believes  in 
no  more.    Respondent  believes,  that  at  the  time  of  said  sale, 
said  estate  was  fairly  worth  from  $65  to  $7&per  acre,  and  that 
it  is  now  worth  that  much. 

The  following  is  a  brief  summary  of  the  testimony  taken 
under  the  above  order. 

On  the  part  of  the  exceptant,  it  was  proved,  by  James  Me- 
Henry  Boydy  that  witness  knows  the  property  in  question,  by 
reputation;  he  intended  to  attend  the  sale,  and  bid  for  the 
property,  but  was  prevented,  by  being  informed  that  the  sale 
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would  be  postponed.    Deponent  saw  the  advertisement;  but 
after  first  seeing  it,  bad  been  absent  from  town  for  some  time, 
and  had  forgotten  the  precise  day  fixed  for  the  sale.     On  his 
xetura,  he  enquired  of  one  of  his  cousins,  whether  the  day  of 
«de  were  not  at  hand,  who  answered  to  the  efiect.  that  she  had 
learned  from  the  family  of  Dr.  Waters,  a  neighbor  of  Mr. 
Dorsmff  that  the  sale  was  postponed  for  a  month,  and  witness 
then  dismissed  the  subject  from  his  mind.    After  receiving 
this  information,  he  did  not  eacamine  the  paper  with  reference 
to  the  advertisement.    He  did  occasionally  look  over  tlie  paper, 
but  did  not  observe  it.    His  reliance  on  his  cousin's  statement, 
coming  directly  from  the  friends  of  Mr.  Dorsey,  was  such  as 
to  prevent  him  from  making  any  further  inquiry  as  to  the  time 
of  sale,  and  to  induce  him  to  dismiss  the  matter  from  bis  mind. 
if  deponent  had  attended  the  sale,  he  would  have  given  $G0 
per  acre  for  the  property.     He  has  no  hesitation  in  stating, 
that  if  circumstances  were  such,  that  he  was  now  free  to  be  a 
bidder,  he  would  now  give  that  amount  for  the  property.    If 
the  property  were  to  day  in  the  market,  and  could  not  be 
boogfat  for  less,  he  would  give  that  amount  for  it.     Deponent 
believes  the  market  value  of  the  property  to  be  at  least  $60 
per  acre.    His  <^inion  b  formed  from  what  he  knows  of  it, 
and  from  the  opinions  which  he  has  heard  others  express,  on 
whose  judgment  he  relies. 

WHUam  E.  Thomus,  is  acquainted  with  the  property,  and 
has  been  repeatedly  on  it.  Its  value  at  a  low  estimate  is  $60 
per  acre.  Deponent  thinks  this  would  be  a  low  price  at  which 
to  puiehase  the  property  at  public  sale.  His  opinion  is  derived 
from  his  knowledge  of  the  place,  it  being  good  farming  land. 
He  does  not  consider  the  land  in  a  good  state  of  improvement. 
if  the  land  were  well  farmed,  and  the  improvements  in  a  good 
condition,  the  property  would  be  wonh  $100  per  acre.  He 
estimates  the  value  of  the  place  at  $60  per  acre,  in  its  present 
condition. 

Dmviel  Wctrfield,  knows  the  property  by  reputation*  Did 
not  attend  the  sale,  because  there  was  always  so  much  conten- 
tion about  it,  that  he  did  not  suppose  the  property  would  be 
sold.    It  has  been  in  the  market  several  years,  and  frequently 
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withdrawn^  and  he  supposed  tbat  Mr.  Dorsey  would  not 
suffer  it  to  be  sold^  if  he  could  avoid  it;  would  not  have  bid  for 
the  property,  unless  be  could  have  been  assured  tbat  Jlfr. 
Dorsey  would  have  given  peaceable  possession ,  and  there 
would  have  been  no  contest  about  it.  Cannot  say  what  is  its 
value,  but  fiom  representations  be  too  had  of  it,  he  would  give 
$50  per  acre,  could  he  have  been  assured  Mr.  Dorsey  would 
have  given  peaceaUe  possession.  Deponent  offered  Mr.  OH- 
tings  $50  per  acre  for  the  property,  a  short  time  after  the 
sale. 

Stephen  J.  Thompson ,  knows  the  property,  has  several 
times  gone  around  the  place,  and  examined  it,  with  a  view  of 
acquiring  information  as  to  its  value,  with  the  view  of  purcbaS' 
ing  it.  Attended  the  sale,  but  did  not  bid,  because  he  was  of 
opinion,  as  he  believes  some  others  were,  that  the  property 
would  not  be  sold ;  was  strengthened  in  this  opinion  from  hav- 
ing at  various  times  attended,  when  the  same  property  had  been 
frequently  advertised  for  s&le;  on  one  occasion,  neither  trustee 
or  auctioneer  appeared,  and  an  others,  the  property  bad  been 
withdrawn.  From  the  small  number,  in  attendance  on  the 
day  of  sale,  deponent  came  to  the  conclusion,  that  the  property 
would  not  be  sold,  but  had  no  right  to  doubt  the  sale  was  i^ 
real  one^  after  Mr.  QUtings  was  called  on  by  the  auctiooeer 
to  sign.  His  previous  impressions  were,  that  it  was  bought  in 
for  Mr.  Dorsey.  These  impressions  did  not  arise  frona  any 
thing  which  had  been  said  by  Mr.  OitHngSy  the  trustee,  or 
the  auctioneer,  but  from  what  had  taken  [dace  on  former  occa- 
sions, when  the  same  property  had  been  advertised;  from  the 
small  number  in  attendance,  and  from  the  low  price  which  the 
property  brought.  During  the  offering,  Mr.  Dorsey  passed 
through  the  exchange,  but  did  not  remain;  he  did  not  appear 
concerned  about  the  sale,  and  did  not  remain  until  it  was  closed . 
The  property  was  started  by  Mr.  Patierson,  at  $10^000. 
Deponent  does  not  recollect  of  hearing  any  bid  aAer  that, 
until  Mr,  Gittings  bid.  The  auctioneer  stated,  that  the 
property  would  not  be  sold  at  less  than  $40  per  acre,  he  hav- 
ing prior  to  that  statement,  called  the  property  at  $39.50  per 
acre^  but  deponent  did  not  believe  there  was  any  bid,  as  he  did 
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oot  hear  one.  His  impression  was,  that  the  $39.50  bid,  was 
that  of  the  auctioneer. 

From  ail  the  circumstances  attending  the  sale,  his  impres- 
sioD  was,  that  the  property  was  bought  in  for  Mr,  Dorsey. 
Had  it  not  been  for  that  impression,  he  would  have  bid  for  the 
property,  as  he  went  to  the  sale  for  that  purpose.  He  would 
have  advanced  on  $40^  the  pice  at  which  the  property  was 
knocked  down.  Deponent  thinks  that  at  a  fair  sale^  the 
property  should  have  brought  $60  per  acre.  He  knows  of  a 
sale  of  property  in  the  same  neighborhood,  made  since  the  sale 
in  this  case,  on  which  there  was  a  very  inferior  dwelling  house, 
with  good  out-houses,  the  soil  naturally  inferior  to  Mr.  Dor- 
sey%  but  more  highly  cultivated,  at  $61  per  acre,  at  public 
sale.  Mr.  McBlair  bought  80  acres  of  the  original  tract,  of 
an  inferior  quaUty  to  Mr.  Dorsey^Sy  without  any  improve- 
ments, at  $75  per  acre.  This  purchase  was  made  by  Mr.  Mc- 
Blair for  a  county  residence,  and  one  inducement  was  on 
account  of  the  location,  its  fine  prospect.  The  prospect  from 
Mr.  Dorsey^s  is  superior  to  that  from  Mr.  McBlair^s.  It  is 
,one  of  the  most  beautiful  in  Baltimore  county. 

John  SwoHy  is  familiarly  acquainted  with  the  property,  lives 
CD  the  adjoining  farm,  knows  the  quality  of  the  soil,  and  its 
pieseni  state  of  cultivation,  considers  it  land  of  excellent  qual- 
ity. It  has  been  recently  neglected,  but  with  proper  manage- 
ment and  cultivation,  would  be  easily  restored  to  its  original 
value*  The  situation  is  a  very  fine  one.  The  property  in  its 
present  condition,  is  fully  worth  $25,000.  Deponent  was  at 
the  sale,  thinks  Mr.  Patterson  started  the  sale  at  $10,000, 
heard  and  saw  no  more  bidding.  The  auctioneer  called  out 
various  sums,  until  he  reached  $34,  M-.  Gittings  then  ofifered 
an  advance  of  fifty  cents.  The  auctioneer  then  remarked, 
that  he  had  omitted  to  state  at  the  beginning,  what  he  ought 
to  hav^  done,  that  the  property  would  not  be  sold  under  $40 
per  acre.  At  this  moment,  Mr.  Dorsey  called  deponent  out, 
to  intercede  with  Mr.  DoncUdson,  stating,  that  until  within 
half  an  hour  of  the  sale,  he  had  confidently  expected  to  pro- 
cure the  money;  before  deponent  returned,  the  sale  was  closed. 
Mr.  Dorsey  did  not  C4)ntinue  at  the  sale,  he  was  alternately 
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in  and  outj  endeavoring  to  obtain  some  intercourse  with  Mr. 
Donaldso7i. 

George  MyerSy  owns  a  place  on  which  he  resides,  nearly 
adjacent,  and  is  familiar  with  Mr.  Dcrsey^a  property;  has 
known  it  for  forty  years;  thinks,  in  its  present  state,  it  is  worth 
$80  per  acne.  If  deponent  were  desirous  of  purchasing,  he 
would  willingly  give  that  amount  for  the  property. 

Henry  H.  Williams,  a  few  years  ago,  bought  from  Mr. 
Darsey  a  portion  of  the  original  tract.  Thinks  the  property 
ought  to  bring  $26,000.  In  1840  or  1841,  deponent,  who 
liad  the  authority  to  sell  it,  was  oiBTered  $26,000  for  it,  but  i^. 
Dorsey  was  not  willing  it  should  be  sold  at  that  price,  stating 
that  he  could  obtain  a  better  price.  In  1841  deponent  sold  a 
part  of  the  original  tract,  at  $62  per  acre,  on  which  there  were 
no  improvements  or  fencing. 

James  Powers,  is  a  farmer,  resides  in  the  neighborhood  of 
the  property;  has  known  it  ever  since  he  can  remember;  it  has 
been  one  of  the  best  farms  in  Baltimore  county.  The  dwell* 
iag  house  is  a  fine  one,  in  good  order.  There  is  a  choice  sup- 
ply of  spring  water  of  good  quality  on  the  place.  In  its  pre* 
sent  state  the  property  ought  to  bring,  at  least,  $76  per  acre. 

John  Moke,  is  a  farmer,  resides  about  four  miles  from  Mr. 
Dorsey^s;  has  been  a  property  agent  in  Baltimore  county  for 
some  time;  has  known  the  property  for  upvrards  of  forty  yean; 
it  is  considered  one  of  the  best  farms  in  that  section  of  the 
county.  As  it  stands,  deponent  cannot  put  the  value  of  the 
property  at  less  than  $76  dollars  per  acre:  he  thinks  it  ought  to 
bring  that  price  at  public  or  private  sale. 

Peter  W.  Gibbons,  is  a  farmer,  lives  about  six  miles  from 
Mr.  Dorsey;  has  known  the  property  for  twenty  years;  would 
suppose  that,  at  a  fair  sale,  any  day,  it  ought  to  bring  firom  $70 
to  $76  per  acre. 

Charles  H.  MeBlair,  resides  on  the  place  adjoining  Mr. 
Dorsey^s,  being  part  of  the  original  tract.  Deponent  has  eighty 
acres,  which  he  purchased  of  Mr.  Dorsey  in  1843.  He  gave 
$76  per  acre  for  it.  This  property,  at  that  time,  had  no  build- 
ings or  improvements  on  it,  and  the  fences  were  in  a  bad  ooo- 
dition.  Thinks  Mr.  Dorsey^s  farm,  in  its  present  condition^ 
is  worth  from  $18^000  to  $20;000. 
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John  S.  CHitingSy  attended  the  sale  on  behalf  of  Mr.  John- 
WHj  by  whom  he  was  authorised  to  bid  as  high  as  $60  per  acre. 
After  the  sale,  he  was  called  upon  by  some  individual,  with 
whom  be  was  not  persoaally  acquainted,  who  said,  that  if  the 
title  was  elear,  be  would  give  an  advance  of  $2000  on  the 
purchase.  Mr.  Warfield  offered  deponent,  if  the  title  were 
clear,  aa  advance  of  some  small  sum  on  the  purchase.  Mr, 
Mnson  informed  deponent  that  he  expected  to  get  the  property 
for  $40  per  acre^  but  had  made  up  his  mind  to  give  $60  per 
aoe. 

John  Poitersonf  was  the  owner  of  a  mortgage  on  the  pro- 
perty; was  present  at  the  sale;  went  merely  to  cover  his  claim; 
made  a  bid  of  $20  per  acre  for  that  purpose.  John  H,  Orm- 
dsT]^  designed  purchasing  the  property,  but  did  not  suppose  it 
would  be  sold,  as  he  had  spoken  to  several  persons  about  it  and 
had  been  informed  it  would  not  probably  be  sold,  as  Air. 
Dorsey  would  make  arrangements  to  pay  off  the  mortgage. 
Thinks  he  saw  the  advertisement  in  the  Americtm.  Would 
have  given  much  more  than  the  property  sold  for;  would  have 
given  $20,000  for  it,  but  relying  on  the  information  he  had 
received,  he  did  not  think  it  necessaiy  to  go  to  the  sale  or 
esamniae  the  property. 

Henry  W.  Bool^  Jr.,  was  the  auctioneer  who  made  the  sale. 

Tbbks  there  were  other  bids,  besides  the  starting  bid  by  Mr. 

PattersoHj  and  that  made  by  Mr.  CHUinga.     Thinks  so  from 

^  price  at  which  the  property  sold.    After  the  sale^  a  gentle- 

^nc^n  told  deponent,  that  if  he  had  been  at  the  sale  he  would 

faave  given  about  the  amount  the  property  sold  for.     Thinks 

^e  called  the  property  at  $39  per  acre.     He  then  called  Mr. 

^^er  to  the  stand,  and  after  consultation  with  him,  an- 

npiuiced,  that  if  he  could  obtain  $40  per  acre,  the  property 

woojd  be  sold.    Mr.  QUtings  bid  that  price  and  the  property 

^^  ^Docked  down  to  him.     Prior  to  the  sale,  deponent  had  a 

^^^rsation  with  Mr.  Mayer,  in  which  he  stated  to  deponent, 

^  *-tfce  property  ought  to  bring  $40  per  acre  at  least.    Depo- 

^^  Miinks  he  made  a  bid  on  behalf  of  the  trustees,  near  the 

•'*«^^tof$39. 
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Messrs.  CfiitingSj  Patterson^  Stoanriy  and^  including  them, 
from  thirty  to  forty  persons  were  present  at  the  sale.  The  sate 
was  a  fair  one.  Deponent  did  his  endeavors  to  get  the  most 
he  could  for  the  property,  he  hung  longer  on  Mr.  GUtings* 
bid  than  he  ought  to  have  done.  The  company  in  attendance 
was  the  usual  number.  There  never  is  a  laiger  attendance  at 
sales  at  the  Exchange^  except  on  extraordinary  occasions. 

On  thB  part  of  the  purchaser,  it  was  proved  by  John  J,  Dan- 
alfJson ,  (whose  testimony  was  objected  to  by  the  exceptant,)  that 
he  is  the  president  of  the  Baltimore  Life  Insurance  Compawyj 
the  assignee  of  the  claim  for  which  the  property  was  sold.  He 
attended  the  sale.  The  property  was  offered  in  the  presence  and 
by  the  direction  of  deponent.  As  the  sale  was  about  to  com- 
mence, Mr,  Dorset/  made  application  to  deponent  to  suspend  the 
sale,  for  the  purpose  of  giving  him  time,  which  deponent  refused, 
as  the  sale  had  been  previously  postponed.  Deponent  required 
the  trustee  to  go  on  with  the  sale.  The  property  bad  been 
advertised,  at  deponent's  instance,  in  the  autumn  of  1846.  At 
the  instance  of  Mr.  Olefin  and  Mr.  Dorsetfy  who  promised 
that  the  matter  should  be  settled  up  in  six  months^  the  sale 
wa»  postponed,  and  time  was  given  to  Mr.  Dorsey  to  sell  at 
private  sale,  which  he  stated  was  his  object.  Deponent  then 
told  him,  that  the  property  would  be  sold  at  the  end  of  that 
time  if  the  matter  were  not  settled.  Deponent  did  not  see  Mr. 
Dorsey  from  that  time  to  the  last  day  of  sale. 

Hugh  Gelstouy  on  the  31st  of  October  last,  purchased  a  pait 
of  the  same  tract  of  land,  consisting  of  thirty  acres,  at  $36.50  per 
acre.  There  are  no  improvements  on  it,  not  even  a  fence.  The 
soil  is  of  a  veiy  good  quality.  It  is  on  a  point  difficult  of  access. 
Separate  from  the  consideration  of  great  beauty  of  situation,  and 
speaking  in  reference  only  to  agriculture,  and  (he  expenses  of 
putting  the  farm  in  order,  deponent  would  consider  many  farms 
that  have  been  sold  within  the  last  two  years  as  good  bargains 
as  this  one  purchased*  by  Mr.  Johnson;  deponent  is  not,  how- 
ever, taking  into  consideration  in  the  above  estimate  of  the 
value  of  the  landy  its'  advantages  of  location,  for  beauty  of 
building  sites,  and  nearness  to  the  city;  these  things  gready 
enhance  the  market  value  of  property.    Taking  these  qualities 
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into  consideration ;  deponent  thinks  the  land  ought  to  bring 
much  more  than  it  sold  for. 

John  S,  GUtingSy  recalled  for  the  purchaser,  states,  that  ho 
has,  within  a  few  days,  made  a  purchase  of  about  two  hundred 
acres  of  land,  at  $45  per  acre.  This  land  is  about  a  mile  fur- 
ther  from  the  city  than  Mr.  Dorsey^s^  both  lying  west  of  the 
city.  The  soil  perhaps  is  not  so  good,  but  it  is  heavily  tim- 
bered. It  is  red  land.  There  is  a  considerable  quantity  of 
stone,  fit  for  paving,  on  it,  which  was  one  inducement  for 
deponent  to  purchase  it.  There  are  no  buildings  or  improve- 
ments on  this  property.  Deponent  thinks  if  the  place  purchased 
by  him  were  fairly  brought  into  the  market,  it  would  bring  as 
mach  per  acre  as  that  of  Mr.  Dorsey^s.  As  a  country  resi- 
lience, Mr.  Dorsey^s  place  is  one  of  the  most  beautiful  situa- 
tions in  the  neighborhood  of  Baltimore.  Deponent  did  not 
expect  to  give  more  for  the  property  than  about  $40  per  acre. 
During  the  sale,  there  were  about  thirty  persons  present  in  the 
fotunda  of  the  Exchange.  There  was  a  small  number  about 
the  stand,  near  the  auctioneer,  who  appeared  to  be  taking  an 
interest  in  the  proceedings.  Deponent  supposed  that  the  bida 
for  the  property  were  real,  until  it  had  reached  the  bid  of  $37 
per  acre.  He  bid  $36,  and  the  auctioneer  bid  $37,  which 
deponent  thought  a  bid  of  the  auctioneer. 

A  deed  was  also  filed  in  the  cause  from  Rebecca  Dorseyy 
tonveying  to  the  exceptant  the  equity  of  redemption  in  the 
iand^  dated  the  15th  of  February  1S44. 

On  the  29th  of  July  1847,  the  following  order  was  passed 
by  his  honor,  Judge  Brewery  acting  as  chancellor : 

Objections  were  filed  in  this  case  to  the  sale  made  on  the 
iSth  of  April  1847,  but  the  sale  was  ratified,  because  the  ob- 
jections were  entirely  of  matters  in  pais,  not  signed  by  counsel, 
and  not  vouched  by  the  affidavit  of  the  persons  objecting,  or  of 
any  other  person,  and  being  filed  in  that  manner,  and  on  the 
day  before  the  time  for  final  ratification,  the  whole  proceeding 
had  the  appearance  of  a  mere  design  to  delay  the  ratification. 
On  a  proper  application,  the  order  was  rescinded,  the  trustees 
directed  to  answer  the  petition ,  and  testimony  directed  to  be 
taken,  which  was  taken  and  returned,  the  trustee's  answers 
36        V.7 


282  CASES  IN  THE  COURT  OP  APPEALS 

-  ■, 

Johnson  u.  Dorsey. — 1848. 

filed,  and  the  case  beard.  The  2nd  objection,  ^^because  pro- 
per and  reasonable  notice  of  the  sale  was  not  given/'  is  of  no 
moment,  as  the  notice  which  the  decree  required  was  given, 
and  there  is  no  evidence,  that  it  was  the  custom  to  give  any 
further  notice  in  the  case  of  sales  in  BaUimoreyOt  in  advertiie- 
ments  in  the  BaUimore  daily  papers. 

The  Ist  objection  is,  gross  inadequacy  of  price* 

3rd.  No  competition  at  the  sale. 

4th.  That  persons  who  would  have  given  a  much  larger 
sum  for  the  property,  were  prevented  fsom  attending  the  sale 
by  some  mistake  or  misapprehension  in  relation  thereto.  The 
property  sold  for  $12,000.  The  proof  of  its  value  varies  from 
$50  to  $80  per  acre,  and^  on  a  fair  average  of  the  proof,  it  is 
worth  nearly  about  $70. 

The  sale  appears  to  have  been  conducted  in  the  ordinaiy 
manner,  without  the  least  appearance  of  unfairness,  which, 
indeed,  the  petitioner  does  not  pretend  to  charge^  and  the  pro- 
perty bought  by  an  agent  for  the  actual  purchaser^  and  at  auc- 
tion at  the  Exchange,  where  such  property  is  frequendy,  if 
not  generally,  sold.     The  practice  of  opening  biddings  has 
never  prevailed  in  this  State,  and  has  not  been  contended  for 
in  this  case.     The  principles  which  are  to  govern  in  its  deci- 
sion, seem  to  be  well  settled  by  abjudications  of  our  own 
courts.    In  the  case  of  Lawson  vs.  The  StaiCy  2  Bl.  Ch, 
Rep,,  639,  Cfuin.  Hanson  says:  ^'That  he  will  never,  know- 
ingly, ratify  an  unreasonable  sale."     In  page  644,  he  says, 
'^with  respect  to  sales  under  the  authority  of  this  court,  the 
chancellor  thinks  himself  bound  to  act  as  if  the  property  was 
his  own,  or  held  by  him  in  trust;"  that  is  to  say,  he  thinks 
that  reasons  that  would  induce  him,  as  proprietor  or  trustee,  to 
set  aside  a  sale  made  by  his  agent,  should  determine  him,  as 
chancellor,  to  refuse  his  approbation  to  a  sale  made  by  a  trus- 
tee.    Again,  he  says:  ^^It  is,  undoubtedly^  one  object  of  each 
decree  for  a  sale,  to  obtain  the  best  price  that  can  be  obtained, 
consulting,  at  the  same  time,  justice  to  all  persons  concerned, 
and  attending  to  their  wishes,  as  far  as  may  be  consistent  with 
justice."    In  the  case  of  Ooodmn  vs.  Scoii,  BL  Chan.  Bep^ 
page  647;  Chan,  Kilty  says:  <^In  this  State  it  has  been  repeat- 
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edly  declared,  that  in  sales  under  a  decree  of  this  court,  which 
are  made  subject  to  the  chaucellor's  approbation  and  ratifica- 
tioD^any  circumstances  showing  that  such  sales  are  injurious 
to  the  complainants,  or  that  better  sales  might  reasonably  and 
probably  have  been  made,  are  sufficient  to  set  them  aside. 
This  principle,  to  be  just,  should  be  reciprocal  and  mutual." 
Chatin  Blandi  in  the  case  of  Andrews  vs.  Scoti,pafire  644, 
2;ic{vo/.,  adopts  these  opinions,  and  says  further:  '^That  in 
this  State,  as  well  as  in  England^  if  there  should  be  made  to 
appear,  either  before  or  after  the  sale  has  been  ratified,  that 
there  was  any  injurious  mistake,  the  reported  sale  may  be  re- 
jected; and  again,  ^^If,  in  any  case,  the  trustee  reports  that 
there  was  an  error,  mistake,  misunderstanding,  and  as  to  the 
terms  or  manner  of  the  sale,  it  may  be  rejected  at  once."     In 
the  case  of  Glettn  vs.  Clapp,  11  Gr.  i^  /.,  9,  this  subject  came 
before  the  Court  of  Appeals.     In  that  case  the  property  sold 
for  $490,  and  was  alleged  to  be  worth  $900,  but  the  only  evi- 
dence of  value  was  the  answer  of  the  trustee.     He  says  that 
the  property  was  worth  more  than  $490,  but  not  $900;  but 
supposing  that  to  be  the  real  value,  the  inequality  in  that  case 
and  this  is  nearly  about  the  same.     The  property  in  both  cases 
sold  for  rather  more  than  half  its  value. 

The  court  say,  in  their  opinion,  that  they  will  not  set  aside 
a  sale  for  inadequacy  of  price  merely,  unless  the  sum  reported 
by  the  trustee  is  so  grossly  inadequate,  as  to  indicate  a  want  of 
reasonable  judgment  and  discretion  in  the  trustee;  what  pro- 
portion of  the  real  value  would  be  that  gross  inadequacy,  or 
indicate  that  want  of  reasonable  judgment  and  discretion,  the 
court  do  not  say,  but  seem  to  intimate,  that  it  does  not  seem  to 
exist  in  the  case  before  them,  and  only  admit  it  as  a  reduced 
price,  to  be  viewed  in  connexion  with  some  other  just  cause, 
fQ  danhi  the  propriety  of  the  sale.  In  cases  of  purchase  and 
/  by  and  from  individuals,  where  applications  have  been 
^<le  to  set  aside  sales  for  inadequacy  of  price,  the  proportion 
/  tbe  real  value  has  not  been  definitely  fixed,  though  in  one 
(»^^'  the  rule  of  the  civil  law  is  said  to  have  been  adopted,  by 
wKioh  no  consideration  was  deemed  inadequate,  that  exceeded 
half    ih^  f^ai  value  of  the  estate,  Sugden  on  Vendors^  249; 
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and  the  principle  was  held  in  another,  not  to  apply  to  cases  of 
sales  by  auction ,  which  the  Court  of  Appeals  seem  to  intimate 
in  the  case  of  Magruder  vs.  Peter,  11  6.  ^  J.,  244.     In 
those  cases  the  inadequate  consideration  was  considered  an 
evidence  of  fraud.    In  cases  like  the  present,  it  is  only  treated 
as  an  indication  of  want  of  reasonable  judgment  and  discretion 
in  the  trustee,  and  perhaps  would  not  therefore  require  so  gross 
an  inadequacy.    It  is  not  easy  to  determine  how  far  the  trustee 
should  extend  his  discretion,  but  it  may  be  considered  a  good 
general  rule,  not  to  sell  the  property  at  a  great  sacrifice;  more 
especially  on  the  first  effort  to  sell,  but  to  report  the  circum- 
stances to  the  court  for  directions.     In  this  case,  the  low  price 
did  not  indicate  that  want  of  reasonable  judgment  and  discre- 
tion as  to  the  value,  for  the  answer  c^  one  of  the  trustees  shows, 
that  he  was  well  aware  that  he  was  selling  too  low,  but  thought 
himself  bound  to  sell,  as  he  was  required  to  do  so  by  the  com- 
plainant; and  it  is  of  this  that  the  petitioner's  counsel  com- 
plained in  the  argument,  as  a  dereliction  of  duty  or  want  of 
consideration  in  the  trustee,  contending  that  he  had  no  right  to 
consult  the  complainant  at  all,  but  should  insist  on  getting 
what  the  property  was  woith.    This,  however,  is  going  too 
far;  the  trustee  did  fix  a  limit  below  which  he  would  not  sell, 
although  it  should  be  required  by  complainant,  and  in  fixing 
that  limit,  no  doubt  considered  that  his  estimate  of  the  value 
though  much  higher,  might  not  agree  with  the  estimate  of 
others.     There  certainly  is  no  impropriety  in  consulting  the 
parties  interested  in  the  sale,  or  any  of  them,  but  the  trustee 
ought  to  exercise  a  reasonable  discretion  and  not  be  governed 
by  either  party.    There  are  other  circumstances  in  this  case, 
which ,  viewed  in  connexion  with  the  low  price  for  which  the 
property  sold,  and  the  fact  of  the  trustee  selling  against  his  own 
opinion,  at  the  instance  of  the  complainant,  disclose  sufficient 
grounds  for  doubting  the  propriety  of  the  sale,  and  for  setting  it 
aside.     First,  there  was  no  competition  whatever,  as  is  clearly 
proved,  and  secondly,  there  was  evidently  a  mistake  as  to  the 
sale  taking  place,  which  prevented  a  bidder  from  attending 
who  wished  to  attend,  and  who  would  have  given  a  much 
higher  price  for  the  property.     It  is  contended  for  the  pur- 
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chaser,  that  this  mistake  was  desigoed  and  caused  by  Uie  peti- 
tioner himself,  who  spread  the  report  that  the  property  would 
net  be  sold,  but  this  does  not  accord  with  the  proof;  the  infor- 
mation was  derived  from  a  neighbor  or  friend  of  the  petitioner, 
who  did  not  profess  to  have  received  the  information  from  the 
petitioner;  and  it  was  further  proved,  that  this  person  who  pro- 
posed to  purchase,  did  not  see  the  advertisement  in  the  paper, 
and  was  informed  it  was  not  there;  and  it  is  also  stated  by  one 
of  the  trustees  in  his  answer,  that  he  believes  there  was  a 
general  impression  among  persons,  who  otherwise  might  have 
been  disposed  to  attend  the  sale,  that  some  arrangement  would 
be  made.  The  purchaser,  however,  who  is  not  in  fault  in 
any  respect,  is  entitled  to  his  costs. 

It  is  thereupon,  this  29th  day  of  July  1847,  adjudged  and 
ordered,  that  the  sale  made  on  the  15th  day  of  April  1847,  be 
and  the  same  is  hereby  set  aside  and  annulled,  and  the  peti- 
tioner is  ordered  to  pay  to  the  purchaser  his  costs,  to  be  taxed 
by  the  register. 

From  this  order  the  purchaser  appealed  to  this  court. 

The  cause  was  argued  before  Dorset,  C.  ).,  Spencb^ 
Maktin,  Mapruder  and  Fbick,  J. 

By  Alexander  and  MpMahpn  for  the  appellant,  apd 
By  Farnandis  and  Nelson  for  the  appellee. 

Martin,  J.,  delivered  the  opinion  of  this  court, 

This  case  comes  before  the  court,  upon  an  appeal  from  an 
order  of  an  associate  judge,  of  the  third  judicial  district,  sitting 
for  the  chancellor,  vacating  a  sale  made  to  the  appellant,  on 
the  21st  of  April  1847,  under  a  decree  of  the  chancery  court. 

It  appears  from  the  record,  that  objections  to  the  ratijScation 
of  this  sale,  were  interposed  by  the  appellee,  prior  to  its  confir- 
mation. But  they  were  not  sustained  by  the  aj£davit  of  the 
exceptant,  or  verified  by  that  of  any  other  person,  and  in  this 
predicament,  they  were  disregarded  by  the  judge,  to  whom  the 
application  was  preferred^  and  the  sale  ratified  on  the  24th  of 
June  1847. 
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This  order  was,  however,  subsequently  rescinded,  and  in 
considering  therefore,  the  questions  presented  on  this  appeal, 
they  are  to  be  treated  as  uninfluenced  by  a  final  order  of  rati- 
fication. 

The  objections  to  the  validity  of  this  sale,  as  filed  below^ 
and  relied  upon  in  the  argument  of  the  cause,  before  this  court^ 
are  in  substance,  as  follows: 

1.  Because  notice  of  the  sale  was  not  given,  as  required  by 
ihe  terms  of  the  decree. 

2.  That  in  consequence  of  some  mistake  or  misunderstand- 
ing, prevailing  in  the  community,  that  the  sale  would  not  take 
place,  various  peisons,  who  were  desirous  of  purchasing  the 
estate  in  question,  were  prevented  from  bidding  for  the  same, 
and  that  in  this  way  it  was  sacrificed. 

3.  That  in  consequence  of  this  mistake,  or  misunderstand- 
ing, there  was  in  fact,  no  competition  at  the  sale. 

4.  That  the  price  at  which  the  property  sold,  was  grossly 
inadequate. 

There  is  no  force  in  the  first  objection.  By  the  terms  of 
the  decree,  the  trustees  were  required  to  give,  '^at  least  three 
week's  previous  notice,  inserted  in  some  newspaper  or  papere^ 
and  such  other  notice  as  they  might  think  proper,  of  the  time, 
place,  manner  and  terms  of  sale,"  and  the  appellee  has,  in 
is  petition  admitted,  that  the  trustees  advertised  this  sale  onceh 
a  week  for  three  weeks,  and  once  on  the  day  of  sale,  in  two 
daily  newspapers  in  the  city  of  Baltimore  This  certainly 
was  legal  notice  of  the  sale.  It  is  a  misconception  of  the 
character  of  the  decree,  to  suppose,  that  it  imposed  upon  the 
trustees  the  obligation  to  advertise  the  property  daily,  for  three 
weeks  previous  to  the  sale.  The  language  of  the  decree  does 
not  warrant  such  a  conclusion.  And  we  should  be  indisposed 
to  countenance  a  construction,  which  would  operate  most  se- 
verely and  injuriously  upon  die  interests  of  a  debtor,  already 
embarrassed,  by  subjecting  him  to  an  onerous  and  useless  ex- 
pense. 

The  second  objection  is  equally  untenable.  The  appellant 
is  a  stranger  to  the  controversy  in  which  this  proceeding  origi- 
nated.   His  position  is  that  of  a  party,  who  having  purchased 
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in  good  faith,  an  estate,  at  public  sale,  regularly  conducted  and 
fairly  made,  under  the  authority  and  supervision  of  the  court  of 
chancery,  now  claims  to  have  his  conti'act  ratified,  as  obligatory 
CD  both  parties.  And  in  a  case  thus  situated,  it  is  perfectly 
clear,  that  the  sale  cannot  be  disturbed  upon  the  ground  of 
mistake,  unless  the  mistake  has  been  generated  by  the  conduct 
of  the  purchaser,  or  can  be  traced  to  the  creditor,  at  whose  in- 
stance, and  for  whose  use,  the  property  was  sold,  or  to  the  trus- 
tee to  whom  the  control  and  management  of  the  sale  was  con- 
fided. 

The  American  cases  are  full  and  conclusive  on  this  point; 
and  the  proposition  is  sustained  by  the  most  eminent  of  the 
English  Chancellors,  whose  opinions  are  to  be  received  as 
illustrative  of  the  law  upon  this  subject,  when  expressed  with 
respect  to  applications  for  opening  sales,  after  their  absolute 
confirmation. 

It  will  be  found  by  consulting  the  authorities,  that  this  prin- 
ciple is  firmly  established,  not  only  as  a  rule  of  public  policy 
and  convenience,  but  one  in  which  the  debtor  himself  is  direct- 
ly and  deeply  concerned,  as  a  means  of  rendering  these  sales 
productive,  by  imparting  to  them  the  character  of  permanence 
and  security. 

The  principle  is  thus  correctly  and  clearly  stated  by  the  vice 
chancellor,  in  the  case  of  WoodhuU  vs.  Osborne,  2  EdwartPs 
Rep.y  616. 

'<  Where  a  stranger  or  third  person  becomes  the  purchaser  in 
good  faith,  something  more  than  a  mere  ofier  of  a  higher  price 
must  appear,  to  induce  a  re-sale:  Such  as  fraud  or  misconduct 
of  the  master,  or  other  person,  having  the  control  of  the  sale, 
or  surprise  upon  the  party  interested,  or  his  having  been  misled 
as  to  the  time  and  place  of  sale.  Where  circumstances  of  the 
latter  description  are  relied  upon,  the  party  must  show  they 
proceeded  from  or  were  caused  by  the  purchaser,  or  some  per- 
son connected  with  or  having  the  management  of  the  sale. 
If  he  be  of  full  age  and  under  no  disability,  he  cannot  be  per- 
mitted to  allege  his  own  negligence  or  inattention^  as  the  cause 
of  his  surprise  or  mistake.'' 
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In  CoUiervs.  WTnpple,  13  Wend.,  226,  Mr.  Justice  Net- 
son  y  after  citing,  with  approbation,  the  cases  of  Marries  vs. 
Bishcp  of  Durham,  11  Ves.y  57,  and  White  vs.  Wilson^  14 
Ves.j  151,  says: 

"These  cases,  without  going  further,  sufficiently  shew  that 
fraud  or  misconduct  in  the  purchaser,  or  fraudulent  negligence 
in  any  other  person  connected  with  the  sale,  as  the  agent  of  ihe 
mortgagor,  or  of  persons  interested  as  judgment  creditors,  and 
also  surprise  created  by  the  conduct  of  the  purchaser,  will  in- 
duce the  court  to  open  the  biddings.'*  And  at  page  228  of 
the  opinion,  he  distinctly  expands  the  rule  so  as  to  .embrace  the 
master; — correctly  maintaining,  *'that  surprise  created  by  hinr 
on  his  conduct,  is  as  injurious  and  as  available  in  an  applica- 
tion of  this  kind,  as  if  caused  by  a  purchaser f  which  all  the 
cases  concede  is  sufficient/' 

In  Gardiner  vs.  Schermerhom,  1  darkens  Rep.,  103,  the 
language  held  by  the  vice  chancellor,  is  equally  strong. 

And  in  the  case  of  Williamson  vs.  Date,  3  John.  Ch.  Ibp.,' 
292,  the  chancellor,  in  setting  aside  a  sale,  on  (he  ground  that 
the  defendants  were  misled^  though  unintentionally,  by  the 
language  of  the  jdaintiff  and  his  solicitor,  said:  ^'That  he  waflT 
not  influenced  by  tlie  alleged  inadequacy  of  the  auction  price, 
and  that  in  disturbing  the  sale,  he  pushed  the  doctrine  to  the 
utmost  verge  of  an  admissible  interference." 

In  Morrice  vs.  the  Bishcp  of  Durham,  11  Ves.,  57,  Ijord 
Eldon,  after  animadverting  upon  the  decision  of  Lord  Com- 
missioner Ashkurst,  in  Watson  vs.  Birch,  2  Yes.,  Jr.,  SI, 
said: 

'^That  the  only  case  in  which  the  bidding  can  be  opened, 
after  confirmation  of  the  report,  is,  where  there  is  some  fraud  or 
misconduct  in  the  purchaser,  or  fraudulent  negligence  in  ano- 
ther person,  as  the  agent,  of  which  it  is  against  conscience  that 
the  purch?Lser  should  take  advantage."  White  vs.  Wilson,  14 
Ves.,  151. 

It  cannot  be  pretended  in  this  case,  that  the  mistake,  of 
which  the  appellee  complains,  is  to  be  attributed  to  the  con- 
duct of  the  creditor,  the  trustees,  the  vendee,  or  their  agents, 
and  upon  the  doctrine  enunciated  in  the  cases  to  which  wc 
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have  referred;  the  purchaser  is  not  to  be  treated  as  accountable 
for  the  coDsequences  of  the  alleged  mistake^  however  injuri- 
ously it  may  have  operated  upon  the  sale. 

■ 

But  what  is  the  nature  and  origin  of  this  alleged  mistake? 
Mr.  Stewart  in  his  answer  to  the  petition  of  the  appellee^ 
stales: 

'^That  he  believes  sufficient  notice  was  given  of  the  sale^ 
which  was  by  public  advertisement,  but  he  believes  also,  that 
there  was  a  general  impression  among  persons  who  might  other- 
wise have  been  disposed  to  attend  the  sale,  that  some  arrange- 
ment would  be  made^  and  that  the  sale  would  not  proceed. 
How  this  impression  originated  he  cannot  say,  but  it  seemed 
to  be  a  prevailing  and  accredited  impression." 

How  the  impression  to  which  the  trustee  refers,  arose,  or  by 
whom  it  was  propagated,  is  not  distinctly  disclosed  by  the  tes- 
timony in  the  cause.  But  when  it  is  recollected,  that  the  ex- 
ceptant, at  the  time  he  solicited  the  intercession  of  Mr.  Swanri 
with  the  creditor,  for  the  purpose  of  arresting  the  progress  of 
the  sale,  stated,  ^^that  until  within  half  an  hour  of  the  sale, 
he  had  confidently  expected  to  procure  the  money,"  the  in- 
ference is  legitimate,  that  the  impression,  mentioned  by  the 
trustee,  ^'that  some  arrangement  would  be  made,  and  that  the 
sale  would  not  proceed,"  was  generated  by  the  debtor  himself, 
under  the  hope,  sincerely  and  honestly  entertained,  that  he 
would  be  able  before  the  sale  to  raise  a  sum,  sufficient  for  the 
payment  of  the  mortgaged  debt,  and  that  in  this  way  the  sale 
would  be  arrested. 

At  all  events  it  is  difficult  to  believe  under  the  circumstances 
of  the  case,  that  this  impression  in  the  community  to  which 
Mr.  Stewart  refers,  was  not  known  to  the  exceptant.  If  so, 
H  was  his  plain  and  imperative  duty  to  have  communicated  its 
existence  to  the  trustees,  that  they  might  have  guarded  the  sale 
against  its  influence,  and  an  act  of  such  remissness  and  negli- 
gence on  the  part  of  the  debtor,  would  be  regarded,  irrespec- 
tive of  other  considerations,  as  presenting  an  insuperable  ob- 
stade,  to  the  interposition  of  a  court  of  equity. 
.  It  was  indeed  contended  by  the  counsel  for  the  appellee, 
tliat  the  knowledge  of  this  impression  was  in  the  possession  oi 
37        V.7 
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one  of  the  trustees,  prior  to  the  day  of  sale,  and  that  he  was 
obnoxious  to  the  charge  of  a  gross  dereliction  of  official  duty, 
by  not  adopting  in  connection  with  his  co-trustee,  such  means 
as  might  be  necessary  to  disabuse  the  public  mind  of  this  error, 
before  the  property  was  exhibited  at  public  auction.  But  there 
is  no  foundation  for  this  imputation.  It  is  perfectly  apparent 
on  a  fair  construction  of  the  answer  of  Mr.  Siewarty  that  the 
information  referred  to,  was  not  acquired  by  him  until  after  the 
sale. 

The  third  objection  is  in  the  following  words:  '^Because 
there  was  no  attendance  of  bidders  at  the  said  sale,  and  no 
competition,  in  consequence  of  which  the  said  property  was 
sold  far  below  its  value."  This  exception  literally  interpreted 
is  of  course  in  conflict  with  the  undisputed  facts  in  the  cause, 
but  the  point  of  the  objection  is,  that  in  consequence  of  the 
impression  before  referred  to,  with  respect  to  the  arrangement 
of  this  debt,  and  the  arrestation  of  the  sale,  the  sale  was  de- 
pressed, and  competition  prevented. 

We  have  already  seen,  that  the  appellant  is  not  to  be  consid- 
ered as  responsible  for  any  injurious  consequences,  which  may 
have  resulted  from  the  prevalence  of  this  mistake. 

But  is  it  true,  as  maintained  by  the  counsel  for  the  appellee, 
that  competition  was  hindered,  and  that  persons  disposed  to  be- 
come the  purchasers  of  this  property,  were  discouraged  from 
bidding  by  a  mistaken  impression,  that  the  sale  would  not 
proceed  ? 

We  think  not.  Mr.  Boydy  certainly,  was  not  detained  from 
the  sale,  from  any  misapprehension  of  this  kind.  Notwith- 
standing he  was  informed  by  notice  in  the  newspapers,  that 
the  sale  was  appointed  for  the  21st  of  April,  he  declined  to 
attend,  upon  information  derived  entirely  from  those  who  lived 
in  the  vicinity  of  the  appellee,  that  the  sale  would  be  postponed 
for  one  month.  And  upon  this  intelligence  he  acted,  without 
seeking  to  be  correctly  informed  upon  the  subject,  by  reference 
either  to  the  debtor,  or  to  the  trustees.  It  is  scarcely  necessary 
to  say,  that  to  disturb  a  fair  sale  upon  a  ground  like  this^ 
would  be  without  precedent,  and  of  the  most  mischievous  ten- 
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dency.  The  absence  of  this  gentleman  from  the  sale^  was 
obviously  the  result  of  his  own  remissness. 

It  appears  from  the  testimony  in  the  cause^  that  among  the 
persons  assembled  at  this  sale,  there  was  at  least  one  of  those 
gentlemen  designated  by  the  exceptant  as  disposed  to  become 
the  purchaser  of  (he  property,  at  a  laiger  price  than  that  which 
was  obtained  for  it. 

Why,  then,  were  there  not  more  bidders? 

The  auctioneer  after  consulting  with  the  trustee,  announced 
his  determination  not  to  sell  ihe  property,  unless  forty  dollars  an 
acre  was  offered  for  it.  This  communication  was  calculated  to 
stimulate  competition.  It  was  an  annunciation  that  the  sale 
was  not  formal, — that  it  would  proceed, — and  apprised  those 
interested  in  the  purchase,  that  it  would  be  sold  at  forty  dollars 
an  acre,  unless  more  was  bid  for  it.  The  auctioneer  states, 
that  he  paused  upon  the  bid  of  Mr.  GUtingSy  ^^  longer  than  he 
ouglit  to  have  done,  under  the  hope  of  getting  an  advance." 
Aod  yet  there  was  no  proposition  of  an  advance  upon  that  bid. 

Under  such  circumstances,  it  is  difiScult  to  resist  the  infer- 
eoce,  either  that  the  property  was  not  considered  as  intrinsi- 
cally nvorth  more  than  the  sum  offered  for  it  by  the  agent  of  the 
appellant,  or  that  there  was  an  invincible  repugnance  to  pur- 
chase this  estate,  in  opposition  to  the  wishes  of  the  debtor.  The 
testimony  of  one  of  the  witnesses  on  this  point,  is  exceedingly 
sigaificant.  He  says,  ^Hhai  he  does  not  know  the  property y 
but  if  there  had  been  no  contentiony  and  he  could  have  ob- 
tained peaceable  possession}  he  would  have  given  for  it  fifty 
dollars  per  acre." 

The  last  objection  raises  the  question  with  respect  to  the  alle- 
ged inadequacy  of  the  auction  price,  at  which  this  property  was 
sold. 

The  testimony  on  the  question  of  value,  in  this  case,  is 
chiefly  composed  of  the  opinions  of  witnesses,  familiar  with 
the  property.  But  nothing  can  be  more  precarious  and  uncer- 
tain as  a  standard  of  value,  than  that  created  by  these  diversi- 
fied and  speculative  opinions.  Each  opinion  is  constituted  of 
different  elements,  depending  upon  the  taste,  habits,  pursuits, 
and  feelings  of  the  witness. 
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—     Ill--  ■IIIIBI  II  I  III  ^^  ■■■■M         I  -■-■■■ar-l  TIMIII 

The  English  practice  of  opening  the  biddings  as  a  matter  of 
course^  before  the  ratification  of  the  master's,  report  has  not 
been  adopted  in  Maryland,  We  have  said  in  a  former  case, 
that  it  is  not  expedient  to  introduce  it  here.  But  if  the  bid- 
dings are  to  be  opened,  there  is  wisdom  in  the  Englis/i  roiei 
acted  upon  in  the  chancery  courts  of  New  Yorky  which  pro- 
vides, that  a  resale  shall  not  be  ordered,  unless  there  is  an 
actual  advance  upon  the  original  bid. 

The  true  test  of  value  in  these  applications  is  to  be  found  in 
the  inquiry,  with  respect  to  the  sum  which  the  property  would 
produce  in  the  market  upon  a  resale,  and  on  this  subject  we 
have  no  reliable  information,  as  there  has  been  no  proposition 
of  an  advance  on  the  sum  bid  for  this  estate  by  Mr.  Giiiing9. 

It  is  however  not  necessary  to  pursue  this  inquiry.  We  are 
perfectly  satisfied,  that  according  to  the  doctrine  now  settled 
by  an  unbroken  series  of  adjudged  cases,  that  assuming  this 
property  to  be  worth  the  sum  of  twenty  thousand  dollars,  the 
estimate  placed  on  it  by  the  exceptant,  but  to  which  we  do  not 
accede,  the  court  would  not  be  authorised  to  vacate  the  sale, 
upon  the  single  ground  that  the  consideration  was  inadequate. 

In  the  case  of  Duncan  against  Dodd^  2  Paige,  99,  the 
property  sold  at  a  master's  sale  for  half  its  value.  A  resale 
was  ordered  on  the  condition  that  the  petitioner  gave  sufficient 
surety  to  the  master,  that  the  premises  should  produce  an  ad- 
vance of  ^iy  per  cent.  And  in  this  strong  case  the  chancellor 
placed  his  decree  upon  the  ground,  that  the  property  was  the 
only  dependance  of  two  infant  children,  and  that  it  was  sacri- 
ficed through  the  misapprehension,  or  negligence,  of  their 
mother,  or  step-father. 

After  stating,  that  in  such  sales,  it  is  essential  to  the  intereste 
of  those  whose  property  is  sold,  that  purchasers  should  continue 
to  retain  full  confidence  in  the  safety  of  such  purchases,  and 
that  they  will  not,  as  matter  of  course,  be  disturbed  merely 
because  a  good  bargain  has  not  been  obtained: — The  chancel- 
lor said : 

''If  the  defendants  were  adults,  and  the  property  had  beeo 
sacrificed  by  their  own  negligence  or  inattention^  I  should  noi 
disturb  the  sale." 
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In  the  case  of  the  American  Insurance  Company  vs.  Oak- 
kjfy  9  Paige,  259^  the  property,  coDsisting  of  two  lots,  was 
sold  together^  for  the  sum  of  $21,000,  when,  as  the  aflfidavits 
m  support  of  the  application  stated,  ^Mhe  premises  were  worth, 
and  would  have  brought^  $10,000  more,  if  the  same  had  been 
sold  in  parcels." 

On  ibis  ground  the  sale  was  rescinded.  But  the  chancellor 
said: 

'<lf  the  premises  had  been  put  up  and  sold  in  parcels,  I 
think  it  is  not  a  case  in  which  the  court  ought  to  have  inter- 
fered with  the  sale,  although  the  property  was  only  sold  for 
about  two-thirds  rf  its  supposed  value.  ♦  •  ♦  •  •  If  the 
property  is  duly  advertised  and  fairly  sold  by  the  roaster,  in  the 
Qsual  manner,  to  a  stranger  to  the  suit,  mere  inadequacy  of 
price  is  not  a  sufficient  ground  for  depriving  the  vendee  of  the 
benefit  of  his  purchase,  unless  the  inadequacy  is  so  great  as  to 
be  evidence  of  fraud  or  unfairness  in  the  sale." 

In  Williamson  vs.  Dale,  3  John.  Oh.  Rtp.,  290,  the  mort- 
gaged premises  were  bid  off  at  $2700,  subject  to  a  prior  mortgage 
for  the  same  amount;  and  the  petitioners  for  a  resale,  stated 
the  value  of  the  property  to  be  mors  than  $12,000. 

This  sale  was  vacated  on  the  ground  of  surprise.  And 
CKonoefior  Kent,  in  pronouncing  his  decree,  said : 

^<I  wish  to  be  distinctly  understood,  that  I  interfere  on  the 
ground  of  surprise,  and  that  I  do  not  lay  any  stress  upon  the 
alleged  inadequacy  of  the  auction  price.  Such  a  ground,  un- 
tttended  with  other  circumstances,  is  insufficient." 

In  the  case  of  Cohen  agaiitsi  Wagner y  (6  GiU.,  9S,J  decided 
by  the  Court  of  Appeals,  at  the  December  term  1847,  the  pro* 
perty  was  purchased  for  $13,000;  and  the  exceptant,  in  his 
application  for  a  resale,  averred,  that  the  property  was  worth 
$20,000.  The  application  was  rejected  by  the  court,  and  on 
the  question  of , the  alleged  inadequacy  of  the  auction  price, 
they  said : 

'<  Under  the  third  exception  a  third  ground  is  relied  on,  for 
withholding  the  ratification  of  the  sale,  for  $13,000,  of  property 
lAeged  to  be  wrfl  worth  fifteen  or  twenty  thousand  doUan,  ar 
more.    From  the  views  entertained  of  the  effect  which  would 
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result  from  the  asserted  inadequacy  of  price,  if  it,  in  truth, 
existed,  it  is  deemed  unnecessary  to  inquire,  whether  the  asser- 
tion be  sustained  by  proof?  The  practice  of  opening  the  bid- 
dings in  chancery  sales,  upon  the  mere  offering  of  an  ad\raace 
upon  the  purchaser's  bid,  has  not  been  adopted  in  Maryland; 
and  its  non-adoption  is  founded  on  cogent  reasons  of  justice 
and  policy.  The  doctrine,  that  mere  inadequacy  of  price  in  a 
chancery  sale,  where  the  sale  has  been  made  conformably  to 
the  powers  and  directions  specified  in  the  decree,  is  not  of  itself 
sufiicient  ground  for  vacating  the  sale,  has  been  so  frequently 
announced  by  the  judicial  tribunals  of  this  State,  that  a  special 
reference  to  authorities,  to  sustain  it,  is  deemed  unnecessary. 
A  sale  thus  made  will  not  be  set  aside,  or  its  ratification  refused, 
unless  the  court  believe  that  such  inadequacy  was  the  result  of 
fraud,  surprise,  mistake  or  unfairness  in  the  sale."  And  in 
the  concluding  paragraph  of  the  opinion,  the  court  announce 
the  principle,  that  to  set  aside  a  sale,  upon  the  ground  of  mere 
inadequacy  of  price : 

^^It  must  be  so  gross  and  inordinate,  as  to  furnish  evidence 
of  misconduct  or  fraud  in  the  trustee." 

This,  unquestionably,  is  the  sound  and  correct  doctrine  upon 
this  subject.  It  is  certainly  true,  that  inadequacy  of  price  is  to 
be  regarded  as  a  strong  auxiliary  argument,  in  combination 
with  circumstances  calculated  to  cast  doubt  or  suspicion  upon 
the  correctness  of  a  sale.  But  standing  alone,  as  it  does  in 
this  case,  it  is  insufficient  to  authorise  an  interference  with  the 
sale,  unless,  in  the  language  of  the  court,  in  Cohen.againsi 
Wagner y  it  is  so  inordinate,  as  to  indicate  some  mistake  or 
unfairness  in  the  sale,  for  which  the  purchaser  is  responsible, 
or  misconduct  or  fraud  in  the  trustee,  to  whom  the  manage- 
ment of  the  sale  has  been  committed. 

In  the  answer  of  M-.  Mayer,  one  of  the  trustees,  to  the  peti- 
tion of  the  exceptant,  he  states:  ^^That  the  sale  was  appointed 
positively  to  take  place,  after  at  least  one  postponement,  and 
considerable  delay  on  the  creditor's  part,  and  that  he  found  on 
the  day  of  the  sale,  that  the  creditor  was  peremptorily  resolved 
on  having  a  sale  made,  and  he  felt  himself  under  a  peculiarly 
strict  obligation  to  eflfect  a  sale,  even  at  a  price  materially  be- 
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neath  his  estimate  of  the  worth  of  tlie  property.  With  this 
perauasion  of  his  duty,  and  under  the  pressure  of  such  a  re- 
quirement^ however  painful  the  position^  or  the  act^  he  allowed 
the  estate  to  be  struck  off  at  the  price  of  forty  dollars  per  acre^ 
as  the  highest  bid^  although,  if  left  to  his  own  discretion^  and 
to  cooform  to  what  he  deemed  the  reasonable  valuation  of  tho 
property,  he  would  not,  he  believes,  have  allowed  it  to  be  sold 
for  a  less  price  than  sixty  dollars  per  acre,  that  even  being  less 
than  he  deemed  it  actually  worth." 

And  this  paper  has  been  relied  on  by  the  counsel  for  the 
appellee  as  evidence,  that  in  prescribing  the  terms  upon  which 
this  sale  was  to  be  made,  the  trustee  permitted  his  own  judg- 
ment and  discretion  to  be  controlled  by  the  creditor.  It  was 
exhibited  in  strong  language  to  the  court,  as  a  written  confes- 
sion of  indiscretion  and  misconduct  in  the  trustee,  which,  if 
Dot  mitigated  by  the  consideration,  that  he  acted  under  a  gross 
misconception  of  his  duty,  would  be  regarded  as  amounting 
almost  to  official  turpitude. 

But  we  do  not  think  that  the  conduct  of  the  trustee  is  sus- 
ceptible of  this  construction. 

It  appears  that  this  debt  was  of  long  standing.  That  the 
property  had  been  before  twice  advertised  for  sale,  the  last  time 
on  the  16th  of  October  1846.  It  is  in  proof,  that  on  the  last 
occasion  the  sale  was  postponed  by  the  creditor,  at  the  solicita- 
tion of  the  appellee,  and  upon  his  promise  that  the  debt  should 
be  paid  in  six  months,  and  under  an  assurance  from  A&.  Dan- 
oldsotiy  that  if  the  matter  was  not  then  settled,  the  property 
would  be  sold.  And  we  are  informed  by  one  of  the  trustees, 
that  it  was  within  his  particular  knowledge,  that  the  postpone- 
ment of  the  sale  advertised  to  take  place,  of  Thursday,  the 
ISth  of  October  1846,  was  assented  to  by  the  creditor,  upon 
the  undertaking  of  the  petitioner,  that  no  further  delay  should 
be  asked. 

The  right  of  the  creditor,  under  such  circumstances,  to  de- 
mand that  the  property  should  be  offered  for  sale  at  public 
auction,  cannot  be  questioned.  A  refusal  on  the  part  of  the 
trustee  to  comply  with  so  reasonable  a  request,  would  have 
subjected  him  to  detrusion  from  his  oiSee  by  the  court  who 
appointed  him. 
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fiut  in  yielding  to  the  requirements  of  the  creditor,  he  re- 
served to  himself  the  privilege,  which  he  undoubtedly  pos- 
sessed, of  guarding  this  property  from  sacrifice,  by  fixing  a 
limit  below  which  it  was  not  to  be  sold.  And  it  is  a  mistake 
to  suppose,  that  the  trustee,  in  limiting  his  mintmum  price  at 
forty  dollars  an  acre,  submitted  himself  to  tlie  rule  and  will  of 
the  creditor.  His  answer  does  not  justify  such  a  concluaion^ 
and  in  this  act  we  can  perceive  no  manifestation  of  either  mis- 
conduct or  unfairness.  It  would  be  an  extraordinaiy  proposi- 
tion to  maintain,  that  on  a  sale  like  tliis,  H  was  the  duty  of  the 
trustee  to  have  designated  a  sum  equal  to  the  maximum  value 
of  the  property,  as  the  lowest  price  at  which  it  should  be  sold. 
In  Cohen  v$.  Wagner ^  where  the  sale  was  upheld,  the  mtm- 
mum  price  fixed  by  the  trustee  was  $12,600^  in  relation  to 
property  asserted  to  be  worth  $20>000. 

It  follows  from  the  views  thus  expressed,  that  we  think  the 
judge  below  erred  in  setting  aside  this  sale^  and  hk  order  is 
therefore  reveised^ 

ORDBR  RBVKBSBD. 


David  Wagnbtr  vs.  Adam:  Holbrunnbr. — December  1848. 

In  «a  «eiioii  of  ilaste,  when  the  pkinliff,  to  prore  nMlioe  and  aggrwrnte 
tbo  lUmai^t  g>VM  >o  eYidenoe  other  and  difierant  words,  tpoken  sabaoqaent 
to  thoaa  laid  in  the  declaration,  the  defendant,  to  repel  the  malice,  and  in 
mitigation  of  damagot,  may  gire  the  truth  of  auoh  new  matter  in  evidence, 
ander  the  plea  of  not  guilty,  efen  though  0Ueh  new  words  be  in  themaebw 
aotlonahle. 

Where  the  plaintiff  conflnea  himeelf  to  the  proof  of  the  words  kid  in  his 
declaration,  the  defendant,  although  ho  will  not  be  allowed  to  give  in  OTi. 
dence  the  truth  of  the  defamatory  matter,  without  a  special  plea  of  jnstifi. 
cation,  may  yet,  on  the  plea  of  not  guilty,  prove  in  mitigation,  such  faols 
and  eireumstanoes  as  shew  a  grround  of  snspieioni  not  amounting  to  aetnal 
proof  of  the  guilt  of  the  plaintiff. 

Appeal  from  Frederick  county  court. 

This  was  an  action  on  the  case  instituted  by  the  appellee^  (tba 
plaiiitiff  below,)  agaiost  tho  afqpeUant^  (the  d«fendani  bdloATj) 


OP  MARYLAND.  297 

WagBcr  vs.  Holbrunner. — 1848. 

on  the  1 7th  of  December,  1844,  for  words  spoken  by  the  latter, 
of  and  coQcerning  the  plaintiff  in  the  way  of  his  trade  and  bu- 
einess^  as  a  house- carpenter  and  cabinet-maker,  on  the  14th 
of  December,  1844. 

The  words  laid  in  the  declaration  as  spoken  by  the  defend'* 
ant,  are  : 

1st  Count.      ^'You   (meaning  (he   said   AdatJiy)  know 
very  well,  that  every    person  in  this  town    (meaning  the 
town  of  Woodsbaraughy  in  Frederick  county,)  that  you  (mean- 
ing the  said  Adam^)  work  for,   have  their  eyes  upon  you, 
(meaning  the  said  Adam.)    They  (meaning  the  peo{de  of 
Woodsborcughy  for  whom  the  said  Adam  worked,)  very  well 
know  that  you  (meaning  the  said  Adarr^  will  cheat  them, 
(meaning  the  said  people  of  Woodsbanmgh^  if  you  (meaning 
the  said  Adam^)  get  a  chance.     Here  stands  a  man  (meaning 
a  certain  Paul  Ccfnnacky  whom  he,  the  said  Davids  touched 
on  the  shoulder  with  his  hands,)  whom  you  (meaning  the  said 
Adam,)  cheated  out  of  eighty  dollars.  (The  said  Adam  asked 
of  ihe  said  David,  how?    You  (meaning  the  said  ilcfam,) 
cheated  him   (meaning  the  said  Paul  Cormack,)  in  building 
that  house;  (meaning  a  house  which  he  the  said  Adam,  as  a 
house- carpenter,  had  built  for  the  said  Paid  Cormack.)    I 
(meaning  himself,  the  said  Davidy)  can  prove  it  by  Cormack; 
(meaning  by  all  these  words  taken  together,  that  he,  the  said 
Adamy  in  the  way  of  his  trade  and  business  as  a  house*carpen- 
ter  and  cabinet-maker,  was  a  dishonest  cheat,  and  that  he  had 
cheated  Paid  Cormacky  in  the  way  of  his  the  said  Adam^s 
trade,  out  of  the  sum  of  eighty  dollars. 

2nd  Count.  ^^There  is  nobody  you  (meaning  the  said 
Adam)y  have  dealings  with,  but  you  (meaning  the  said -Acfam,) 
cheated;  you  (meaning  the  soAd.  Adam,)  are  a  cheat,  and  1, 
(meaning  himself,  the  said  Davidy)  can  prove  it;  (meaning 
that  he,  the  said  Adam,  was  dishonest,  and  a  cheat  in  his 
dealings,  in  the  way  of  his  said  trades  and  business  as  a  house- 
carpenter  and  cabinet-maker.) 

3rd  Count.     "You  (meaning  the  said  Adamy)  are  a  cheat; 
you  (meaning  the  said  Adamy)  know  you  (meaning  the  said 
Adamy)  are  a  cheat,  and  every  body  knows  you  (meaning  the 
38        V.7 
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said  Adam^)  are  a  cheat.  You  (meaaiog  the  said  Adanhj)  have 
cheated  this  man,  (meaning  a  certain  Paul  OormackyV^ho  was 
present)  out  of  eighty  dollars;  (meaning  that  he  the  said  Adam^ 
was  a  cheat  in  the  way  of  his  trade  as  aforesaid;  and  had  in 
the  way  of  his  trade  and  business  aforesaid^  cheated  Pctid 
Cormacky  out  of  the  sum  of  eighty  dollars,  in  working  for 
him  as  a  house-builder.) 

The  defendant  pleaded  not  guilty. 

Exception.  The  plaintiff  after  proving,  the  words  as  laid 
in  the  declaration,  further  to  support  the  issye  on  his  part 
joined,  and  for  the  purpose  of  proving  malice  in  the  defendant^ 
or  the  qito  animOf  with  which  the  words  in  the  declaration  were 
spoken,  proved  by  Waesche  a  competent  witness,  that  in  » 
conversation  he  had  with  Wagner  at  another  time  and  a  dif- 
ferent place,  and  prior  to  the  institution  of  the  suit  in  this  case, 
Wagner  said  to  witness,  that  Holbruner^  the  plaintiff,  was  not 
to  be  trusted;  Paul  Cormack  had  employed  him  as  a  carpen- 
ter, but  would  now  employ  him  no  more.  And  the  plaintiff 
further,  for  the  same  purpose,  proved  by  /.  W.  Hedges^  that 
in  a  conversation  he  had  with  the  defendant,  at  another  time 
and  place,  and  subsequent  to  the  speaking  the  words  in  the 
declaration,  the  defendant  said  to  him.,  that  he  (Holbrufter,) 
had  cheated  Cormack,  and  would  have  cheated  Solomon  Derr 
if  it  had  not  been  for  his  oldest  daughter.  And  thereupon  the 
defendant,  to  support  the  issue  on  his  part  joined,  and  for  the 
purpose  of  rebutting  the  evidence  of  malice  in  the  defendant, 
80  far  as  the  testimony  of  Waesche  and  Hedges  went  to  prove 
malice  in  the  defendant,  offered  to  prove  by  Paid  Cormack, 
iiidX  the  plaintiff  had  charged  him  the  sum  of  eighty  dollars 
more  for  a  job  of  work  than  the  plaintiff  had  agreed  with 
Cormack  to  do  it  for,  by  express  contract;  and  that  the  plain- 
tiff had  wronged  Cormack  out  of  about  forty  dollars  in  mak- 
ing such  over  charge,  to  which  testimony  so  offered  by  the  de- 
fendant as  aforesaid,  and  for  the  purpose  aforesaid,  the  plain- 
tiff objected.  And  the  court,  (Martin,  C.  J.^  and  Marshali. 
and  Buchanan,  A.  J.,)  were  of  opinion,  that  the  evidence  so 
offered  by  the  defendant  for  the  purpose  aforesaid,  was  not  ad- 
missible, and  refused  to  let  the  same  go  to  the  jury;  to  which 
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opinion  aid  refusal  of  the  courts  the  defendant  excepted^  and 
the  verdict  and  judgement  being  against  him,  (the  damages 
being  assessed  at  $250^)  appealed  to  this  court. 

The  cause  was  aigued  before  DorseT;  C.  J.,  Spenck» 
and  Frick.  J. 

By  F.  A.  ScHLET^  for  the  appellant^  and 
By  PaukirR;  for  the  appellee. 

Frick^  J.y  delivered  the  opinion  of  the  court 

This  was  an  action  on  the  case  for  words  spoken  of  the  ap- 
pellee^ in  rejference  to  his  trade  as  a  carpenter.  The  defen- 
dant's plea  was  *^not  guilty."  The  words  laid  in  the  decla- 
ration and  proved,  were :  ^-Ist.  Here  stands  a  man  {Cor- 
macky)  whom  you  cheated  out  of  eighty  dollars  in  building 
his  house^  and  the  people  of  Woodsborough  know  well  you 
will  cheat  them,  if  you  can  get  a  chance,  (meaning  thereby 
that  the  said  appellee  was  a  dishonest  cheat  in  the  way  of  his 
trade  and  business.")  The  2nd  count  charges  these  words: 
'^Tbere  is  nobody  you  have  dealings  with,  but  you  cheated; 
you  are  a  cheat,  and  I  can  prove  it."  And  the  3rd  count 
charges  the  words:  ^^You  are  a  cheat  and  every  body  knows 
you  are  a  cheat.  You  have  cheated  this  man,  {Cormacky  who 
was  present,)  out  of  eighty  dollars." 

The  plaintiff  then,  further  to  prove  malice  in  the  defendant, 
and  the  quo  animo  with  which  the  words  were  spoken,  gave 
in  evidence,  that  at  another  time  and  a  different  place,  the  ap- 
pellant said  to  another  witness,  ^Uhat  the  appellee  was  not  to 
be  trusted;  that  Cormack  had  employed  him  as  a  ccurpenter, 
but  would  employ  him  no  more."  And  further  for  the  same 
purpose,  proved  by  a  third  witness,  that  at  another  time  and 
place,  the  appellant  said,  that  ^Hhe  appellee  had  cheated 
Cormacky  and  would  have  cheated  Solomon  Derr,  if  it  had 
not  been  for  his  eldest  daughter." 

These  latter  charges  of  the  appellant  were  made  svbsequent 
to  speaking  the  words  laid  in  the  declaration.  And  for  the 
purpose  of  rebutting  this  evidence  of  malice,  so  far  as  regards 
the  speaking  of  the  words  not  laid  in  the  declaration ^  the  ap^ 
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pellant  offered  to  prove  by  Cormdck^  'Hhat  the  appellee  had 
charged  him  the  sum  of  eighty  dollars  more  for  a  job  of  work, 
than  had  been  agreed  upoo  by  express  contract;  and  that  he 
had  wronged  Cormack  out  of  about  forty  dollars  in  making 
such  over  charge." 

This  evidence  being  objected  to  by  the  appellee,  as  inad- 
missible for  that  purpose,  the  court  below  sustained  the  objec- 
tion^ and  refused  to  let  it  go  to  the  jury.  And  the  verdict  and 
judgment  being  against  the  appellant,  the  case  is  now  before 
this  courts  upon  his  bill  of  exception. 

The  principle  which  determines  this  case  is  already  to  be 
found  among  the  decisions  of  this  court  in  6  G.  andJ.^  413, 
Rigden  vs.  Wolcott,  As  in  all  actions  of  slander,  the  plaintiflf 
is  permitted  to  prove  the  malicious  intent,  in  order  to  aggravate 
the  damages,  so  the  defendant,  to  repel  it,  may  shew  grounds 
of  suspicion  of  the  truth  of  the  charge,  by  facts  and  circum- 
stances; not  in  bar  of  the  action,  but  in  mitigation  of  dama- 
ges. And  such  proof  may  be  introduced  to  any  extent  not 
amounting  to  a  justification  of  the  charge.  Any  evidence 
short  of  this  he  may  offer,  to  shew  that  the  words  were  spoken 
under  an  impression  or  conviction  of  their  truth,  and  not  with 
any  malicious  intention.  See  3  Stepk.y  N.  P.,  2579.  "Al- 
though the  defendant  is  not  allowed  to  give  in  evidence  the 
truth  of  the  defamatory  matter,  without  a  special  plea  in  jus- 
tification, yet  he  may,  on  the  plea  of  not  guilty,  prove  in  mit- 
igation, such  facts  and  circumstances,  as  shew  a  ground  of 
suspicion,  not  amounting  to  actual  proof  of  the  guilt  of  Che 
plaintiflr.  Cited  1  M.  and  S.,  284.  1  C.  and  P.,  279. 
1 1  Price,  235.     WUleSy  20. 

All  this  the  defendant  is  permitted  to  do  under  the  plea  of 
"not  guilty;"  provided  it  does  not  cover  the  whole  of  the 
charge,  and  constitute  a  justification;  supposingonly  the  words 
laid  in  the  declaration  proved  against  him.  If  the  plaintiff 
resorts  to  the  proof  of  other  defamatory  charges,  not  laid  in 
the  declaration,  for  the  purpose  of  proving  malice  or  aggravat- 
ing the  damages,  is  the  rule,  or  the  reason  of  the  rule,  less 
opeiative  ? — a  fortiori^  it  is  the  more  applicable,  that  the  de- 
fendant may  repel  the  presumption  of  malice^  from  the  new 


OF  MARYLAND. 


301 


Wagner  vt.  Holbninner. — 1848. 


matter  introduced.  He  may  do  more.  As  to  the  words  prov- 
ed against  him,  and  not  declared  upon,  he  may  justify  them. 
They  are  not  in  the  record.  He  hears  them  for  the  first  time 
at  the  trial:  and  although  it  is  the  privilege  of  the  plaintiff  to 
introduce  and  prove  such  new  matter,  it  is  a  right  in  the  de- 
fendant to  reply  to  it,  by  giving  the  truth  of  such  new  matter 
in  evidence.  He  is  debarred  from  pleading  to  them  by  the  act 
of  the  plaintiff,  and  has  otherwise  no  opportunity  to  reply. 
The  doctrine  would  indeed  be  harsh  and  severe  in  the  ex- 
treme, that  would  forbid  him  to  repel,  or  prove  the  truth  of 
such  new  charges.     It  is  however  otherwise. 

''When  other  words  not  specified  in  the  declarations  are 
given  in  evidence  to  prove  malice,  the  defendant  is  at  liberty 
to  prove  the  truth  of  the  words,  for  he  had  no  opportunity 
of  justifying;"  although  the  words  so  given  in  evidence  be  in 
themselves  actionable.  2d  Stark.  Ev.^  (6  Am,  Ed.,)  466.  3 
StepLy  N.  P.,  2580.  2  Starkly  R.,  45T.  Wame  vs.  Shad- 
well.  See  also  Bidl.y  N.  P.,  10.  the  case  of  Collinson  vs. 
Loder. 

Thus  then,  if  the  appellee  had  confined  himself  to  the  proof 
of  the  words  laid  in  his  declaration,  without  relying  upon  the 
subsequent  words  of  the  appellant,  to  shew  the  malice,  it  was 
competent  for  the  appellant  to  explain  the  qtw  animo^  and  re- 
pel the  malice,  by  any  other  evidence,  shortof  a  justification  of 
the  words  laid  in  the  declaration.  When  he  went  beyond  this, 
and  proved  other  slanderous  words,  no^  in  the  declaration,  spo- 
ken at  other  times  and  other  places,  and  this  for  the  purpose  of 
enhancing  his  damages,  it  was  the  right  of  the  appellant,  so 
far  as  this  testimony  went  to  prove  the  malice,  (o  repel  it,  by 
proving  the  truth  of  this  extrinsic  matter,  and  thus  lessening 
the  damages.  The  proof  thus  offered  by  the  appellant,  is  to 
meet  the  charge  of  malice,  not  to  defeat  the  appellee's  action. 
Limited  to  this  purpose,  short  of  a  justification  of  the  words 
laid  in  the  declaration,  it  was  his  privilege  under  the  plea  of 
"not  guilty,"  to  produce  it.  Any  other  rule,  would  in  every 
such  case,  deprive  a  defendant  of  all  means  of  explanation, 
take  from  him  every  palliating  fact  and  circumstance  that 
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ought  to  go  ia  mitigation  of  the  offence,  and  leave  him  de- 
fenceless  in  the  hands  of  the  plaintiff  and  the  jury. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED. 


William  W.  Williams  vs.  George  H.  Williams. — Decem- 
ber 1848. 

An  appeal  will  lie  from  a  decree  of  the  court  of  chancery,  upon  a  moit|raga 

executed  in  conformity  with  the  proTisione  of  the  act  of  1833,  ch.  181. 

relating  to  mortgages  in  Baltimore  city. 
Any  interference  with  the  right  of  appeal,  wherever  it  exists,  must  be  upon 

strong  grounds,  and  a  clear  manifestation  on  the  part  of  the  legislature, 

that  they  designed  to  withdraw  it. 
In  providing  a  summary  mode  of  obtaining  a  decree,  the  legislature  did  not 

intend,  by  the  act  of  1833,  ch.  181,  to  limit  the  general  jurisdiction  of  the 

coilrt  of  chancery,  (from  whose  decrees,  at  all  times,  the  right  of  appeal 

exists,)  in  cases  of  mortgages. 
An  appeal  will  not  lie  from  a  decree,  which,  upon  its  face,  appears  to  have 

been  made  by  consent  of  parties ;  but  such  an  objection  must  bo  takoa 

upon  the  final  hearing,  and  not  upon  motion  to  dismiss. 
The  agrreement  for  a  decree  in  a  mortgage,  executed  under  the  act  of  1833, 

is  to  be  regarded  only  as  a  consent,  to  dispense  with  the  intermediate  pro. 

ceedings  of  subpoena  and  answer,  in  order  to  facilitate  a  deoree,  and  not 

that  the  decree  shall  be  binding  at  all  hazards. 
An  appeal  will  not  lie  from  a  special  and  limited  jurisdiction,  unless,  by  tbo 

act  creating  such  peculiar  jurisdiction,  the  right  is  expressly  given. 

Appeal  from  the  Court  of  Chancery. 

The  appellant  executed  a  mortgage  to  the  appellee^  dated 
the  18th  of  March  1846^  of  certain  real  estate  in  the  city  of 
Baltimore,  to  secure  the  sum  of  $150,  upon  certain  terms 
therein  mentioned^  and  further  reciting,  that  "to  secure  the 
punctual  payment  of  said  sum  of  money,  according  to  the 
terms  of  the  loan  thereof,  the  said  William  W.  Williams 
hereby  consents  and  agrees,  that  at  any  time  after  the  execu- 
tion of  these  presents,  a  decree  may  be  entered  up  for  the  sale 
of  said  lots  of  ground,  and  premises,  hereby  mortgaged  or  any 
part  thereof,  by  the  high  court  of  chancery  of  Maryland,  or 
by  Baltimore  county  court^  sitting  as  a  court  of  equity,  in 
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compliance  with  the  act  of  the  General  Assembly  of  Maryland^ 
passed  at  December  session  1833,  enlitled,  An  act  relating  to 
mortgages  and  the  supplements  thereto." 

On  the  13th  of  October  1847,  the  mortgagee  filed  a  petition 
in  the  court  of  chancery,  setting  forth  this  mortgage,  and  pray- 
ing for  a  decree  for  the  sale  of  the  mortgaged  premises,  under 
the  act  of  1833,  ch.  181,  and  on  the  21st  of  the  same  month, 
the  chancellor  passed  a  decree  for  a  sale  in  the  usual  form;  ap- 
pointing a  trustee,  prescribing  the  terms  of  sale ,  &c,  from  which 
the  appellant,  the  mortgagor,  appealed. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Spbnoe, 
Martin  and  Frick,  J.,  on  motion  to  dismiss  the  appeal. 

By  for  appellant,  and 

By  Jameis  Malcolm,  for  the  appellee. 

« 

Frick,  J.,  delivered  the  opinion  of  this  court. 

This  is  an  appeal  from  a  decree  obtained  in  the  court  of 
chancery,  upon  proceedings  under  a  mortgage,  had  in  conform- 
ity with  the  provisions  of  the  act  of  1833,  ch.  181.  relating 
to  mortgages. 

A  motion  is  made  to  dismiss  the  appeal,  upon  the  proposi- 
tion argued  before  this  court,  that  under  the  true  construction 
of  the  act,  the  decree  is  to  be  considered  a  decree  by  consent, 
from  which  no  appeal  will  lie. 

The  court  can  find  nothing  in  the  act  of  Assembly,  impugn- 
ing the  ordinary  right  of  the  party,  to  appeal  from  a  final  decree 
in  chancery;  or  to  justify  the  construction  contended  for  by  the 
counsel  for  the  appellee. 

The  2nd  section  of  the  act  recites^  ^^(in  order  to  the  facili- 
tating the  enforcement  of  mortgages  of  real  estate  in  the  city 
of  Baltimore,)  that  in  all  cases  of  conveyances,  by  way  of 
mortgage  of  lands  or  chattels  real,  in  the  city  of  Baltimore, 
and  where  in  such  conveyances  the  mortgagor  shall  declare  his 
assent  to  the  passing  of  a  decree,  as  hereinafter  naentioned,  it 
shall  and  may  be  lawful  for  the  mortgagees,  or  their  assigns, 
at  any  time  after  filing  the  same  to  be  recorded,  to  submit  to 
the  chancellor,  or  to  Baltimore  county  court  or  any  judge 
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hereof^  the  said  conveyances^  or  copies  under  seal  of  said 
county  court  thereof  and  the  said  chancellor,  or  court,  or  judge 
thereof,  may  thereupon  forthwith  decree,  that  the  mortgaged 
premises  shall  be  sold  at  any  one  of  the  periods  limited  la  said 
conveyances,  for  the  forfeiture  of  said  mortgages,  or  limited  for 
a  default  of  the  mortgagors,  and  on  such  terras  of  sale,  as  to 
the  chancellor,  court  or  judge,  shall  seem  proper;  and  shall  ap- 
point by  said  decree  a  trustee  or  trustees  for  making  such  sale, 
with  requisition  of  bond  and  surety,  for  performing  of  the  trust 
as  is  now  usual  in  cases  of  sales  of  mortgaged  property." 

The  third  and  fourth  sections  of  the  act  provide,  in  substance, 
that  after  the  arrival  of  the  period  limited  for  said  sale,  the 
mortgagees,  their  executors,  administrators  or  assigns,  before 
such  sale,  shall  make  and  file  a  statement  of  the  amount  of  the 
mortgage  claim  remaining  due,  verified  upon  oath;  and  that 
such  sale  shall  have  the  same  effect  if  finally  ratified,  as  if  it 
had  been  made  under  decrees  between  the  proper  parties,  and 
in  the  usual  course  of  said  courts;  and  upon  report  of  such  sale 
for  its  consideration,  any  allegations  may  be  made,  and  proofs 
exhibited,  to  shew  that  the  sales  aforesaid  ought  not  to  have 
been  made,  and  the  court  may  reject,  and  set  aside  said  sale. 

Very  sound  reasons  should  be  required  to  induce  the  court 
to  refuse  a  party  the  benefit  of  an  appeal;  and  any  interference 
with  the  right,  wherever  it  exists,  roust  be  upon  strong  grounds 
and  a  clear  manifestation  on  the  part  of  the  legislature,  that 
they  designed  to  withdraw  it. 

Surely  it  could  not  have  been  the  intention  of  the  legislature 
by  this  act,  to  limit  the  general  jurisdiction  of  the  courts  uf 
chancery  in  cases  of  mortgage;  more  especially  in  one  particu- 
lar  section  and  locality  of  the  State.  The  subject  is  one  of  ap- 
piopriate  jurisdiction  in  that  court,  from  whose  decrees,  at  all 
times,  the  right  of  appeal  is  secured  to  either  party.  And  by 
this  act  of  Assembly  pointing  out  a  summary  mode  of  pro- 
ceeding, by  which  the  mortgagee  may  arrive  at  a  decree,  by 
stipulating  for  it  in  his  mortgage,  it  cannot  be  assumed  to 
limit  the  general  jurisdiction  over  that  large  class  of  cases,  upon 
which  this  court,  as  an  appellate  court,  has  hitherto  exercised 
its  corrective  influence. 
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The  proposition  is:  tbat  in  passing  decrees  under  this  act  the 
coart  of  <5haDceTy  evercises  only  ''a  special  and  limited  juris- 
dicdon/'  which  in  such  cases  excludes  the  right  of  appeal  unless 
expressly  given  by  the  act  tbat  creates  the  peculiar  jurisdiction; 
as  in  the  cases  cited  in  8  Gi  ^  /. .  443,  Wilmington  RaU  Boad 
Co.  V9.  Qmdonf  and  in  6  GUly  89,  WilUtams  vs.  WiUiamSi 
But  in  those  cases  the  jurisdiction  given  to  the  county  courts, 
as  in  many  other  similar  cases,  is  manifestly  limited  and  final; 
and  not  part  of  a  general  jurisdiction,  which  the  act  of  Assem- 
bly leaves  as  it  found  it.    It  simply  provides  a  summary  mode 
of  reaching  the  decree,  by  dispensing  with  the  subpoena  and 
answer,  where  the  mortgagor  shall,  in  his  mortgage  declare  his 
assent,  upon  the  tetms  therein  stated.    And  such  is  the  plan 
devised  by  the  act  '^to  facilitate  the  enforcement  of  mortgagear 
in  the  city  of  BtUiimore^*  as  expressed  by  way  of  preamble  and 
inducement  to  the  act.    In  every  other  respect  the  instrument 
retains  the  character  of  a  mortgage,- open  to  all  legal  objections; 
not  excluding  any  that  may  be  properly  made  to  the  proceed- 
ings themselves  under  the  mortgage,  as  not  within  the  noean- 
ing  of  the  act,  and  which  may  be  a  fit  and  proper  subject  for 
litigation  and  appeal. 

Bnt  it  is  confidently  uiged  that  the  party  is  here  precluded 
from  appeal;  the  decree  when  entered  being  a  decree  by  con- 
sent If  this  were  objected  to  the  decree  upon  a  final  hearing, 
and  not  upon  a  motion  to  dismiss,-  the  objection  might  well  be 
entertained.  Still  the  court  here,  regard  the  agreement  only  as' 
a  consent  to  dispense  with  the  intermediate  proceedings,  in  or< 
der  to  Ihcilitate  a  decree;— not  that  the  decree  shall  be  binding 
at  all  hazards.  For  such  a  purpose^  and  to  estop  the  party 
from  all  objectioBS,  the  court  conceive^  that  the  consent,  as  is 
usual,  should  be  part  of  the  decree  itself,  or  endorsed  upon  it. 
And  this  view  is  supported  by  the  authorities  cited  on  the  part 
of  the  appellee  himself,  in  1  (Jowauy  709. 

The  court  say,-  '^the  decree  purports  to  be  made  by  consent.- 
We  must  take  the  fact  as  stated  in  the  decree,  and  from  a  de- 
cree by  consent,  no  appeal  or  rehearing  lies."  In  Ambler^ 
229,  BradUh  vs,  Oee^  it  is  said  ^'where  a  decree  is  made  by 
consent  of  counsel,  there  lies  no  appeal  or  rehearing."  And 
39        V.7 
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in  the  cases  further  ciUidiu  Dick.,  38^  IP.  W.j  734;  3  Gilb. 
Equ.  JRep.y  185,  the  decree  itself  was  pleaded;. shewing  the  ey- 
idence  of  consent  was  on  the  face  of  the  decree.  Such  decrees 
are  common  in  the  Maryland  practice,  and  of  course,  upon 
final  hearing;  such  appeal  is  not  entertained,  where  the  assent 
and  decree  are  one  connected  act.  But  here,  in  the  case  pre- 
sented by  the  act  of  Assembly,  the  chancellor  enters  up  a  decree 
prospectively  with  reference  to  the  possible  default  of  the  mort- 
gagor, when  in  fact  no  such  default  may  ever  happen.  So 
far  the  party  has  assented  to  be  bound,  by  a  decree,  covering 
the  terms  and  conditions  of  the  mortgage;  and  has  the  party 
assenting  to  such  decree  no  right  to  see  that  the  terms  are  com- 
plied with?  Upon  such  a  doctrine  the  mortgagor  would  be 
precluded  from  shewing,  that  no  decree  ought  to  pass,  upon  a 
case  made  by  the  petition  and  mortgage,  however  defective  the 
allegations  and  the  case  may  be  stated.  It  is  certainly  bis 
privilege  to  see,  that  the  decree  adopts  the  terms  of  the  mort- 
gage. And  if  it  does  not,  can  it  be  contended,  that  there  is  no 
appeal?  It  may  be  a  question,  haw  far  the  consent  was  giv- 
en; or  when  given,  whether  the  proceeding  and  the  case  was  a 
proper  subject  for  a  decree;  and  finally,  as  before  said,  how  far 
the  decree  corresponds  with  the  terras  of  consent.  If  these 
terms  are  disregarded  in  the  decree,  can  it  be  said  to  be  by  his 
assent? 

It  cannot  be  assumed,  that  the  legislature  thus  constructive- 
ly intended  to  abridge  a  right,  so  fully  recognized  within  the 
general  chancery  jurisdiction,  and,  as  to  the  subject  under  con- 
sideration, convert  that  court  into  one  of  special  and  limited 
powers;  thus  repealing  the  old  and  time-sanctioned  provision  in 
&vor  of  justice  and  right,  that  ''any  person  aggrieved  by  a  de- 
cree in  chancery  shall  have  his  appeal,  1721,  ch.  14,  sec.  3. 
The  motion  is  overruled. 

MOnON  OVERBVLBD. 
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AtfDREw  Ellicott  vs.  The  United  States  Inscranoe 

Company. — December  1S48 

When  the  only  object  of  a  decree,  appointing  receivera  and  awarding  an 
iDJanction,  so  far  as  disclosed  upon  its  face,  was  to  provide  for  the  saft 
keeping  of  the  efiects  of  the  defendant,  and  to  prevent  any  fraadolent 
transfer  theroof ;  and  where  such  decree  did  not  state  that  the  ulterior  in. 
tent  of  the  court  was,  to  make  an  equitable  distribution  of  the  funds,  and 
contained  no  direction  to  the  receivers,  to  give  notice  to  creditors  to  file 
their  claims,  it  was  Held  : 

That  this  decree  imposed  no  restrictions  upon  creditors  in  prosecuting  their 
eiaimSf  either  at  law  or  in  equity,  and  a  judgment  subeeqnently  reoovered 
by  a  creditor,  is  as  much  a  lien  on  the  real  estate  of  the  defendant,  as  if 
the  appointment  of  receivers  had  never  been  made. 

Bat  in  equity,  this  lien  attaches  only  to  such  interest  in  the  real  estate,  as 
the  defendant  had  therein  at  the  time  the  receivers  were  appointed,  and 
cannot  be  extended  to  the  increased  value  of  the  property,  resulting  from 
payments  of  purchase  money  made  thereon  by  the  rooeivers. 

No  proceedings  of  the  court  requiring  creditors  to  bring  in  their  claims,  for 
the  purpose  of  receiving  their  distributive  shares  of  the  property  of  the  de. 
iendant  in  the  hands  of  the  receivers,  adopted  after  the  rendition  of  the 
judgment,  can  operate  retroactively  to  impair  the  validity  of  its  lien. 

A  court  of  equity  will  not  restrain  a  creditor  from  prosecuting  his  legal  rem. 
edy  against  the  personal  representatives  of  his  debtor,  unless  there  is  a 
decree  under  wliich  the  creditor  has  a  present  right  to  go  in  nnd  prove  his 
debt. 

If  the  decree  had  stated  the  ulterior  object  of  the  court,  in  placing  the  effects 
of  the  defendant  in  the  hands  of  receivers,  to  have  been,  that  it  might  make 
an  equitable  distribution  thereof  amongst  creditors,  and  had  directed  the 
receivers,  to  gi?e  the  usual  notice  to  creditors  to  file  their  claims,  then  any 
creditor  who  should  institute  or  continue  to  prosecute  a  suit  at  law,  to  re* 
eover  a  judgment  on  his  claim,  would  havo  boon  enjoined  on  application, 
and  if  no  such  application  were  made,  the  court  would  regard  his  judg- 
ment, if  obtained,  as  an  unwarrantable  interference  with  the  jurisdiction 
it  had  assumed,  and  reject  it  as  a  lien  on  the  property,  in  the  hands  of  the 
receivers. 

A  receiver  is  an  officer  of  the  court,  but  his  appointment  determines  no  right, 
nor  does  it  affect  the  title  of  the  property  in  any  way ;  it  will  not  prevent 
the  running  of  limitations.  His  holding  is  the  holding  of  the  court,  for 
him  from  whom  the  possession  was  taken.  He  is  appointed  on  behalf  of  all 
parties,  and  if  any  loss  arise  from  deficiency  in  his  accounts,  the  estate 
must  bear  it. 

The  effeot  of  his  appointment,  is  not  to  oust  any  party  of  his  right  to  the 
posiession  of  the  property,  but  merely  to  retain  it,  for  the  benefit  of  the 
party  ultimately  entitled,  and  when  suoh  party  has  been  asoertained,  the 
receiver  will  be  considered  as  his  receiver. 
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Appeal  from  the  Ekjuity  Side  o[  Baltimore  coun^  court. 

The  origioal  bill  in  this  case  was  filed  by  Htrman  Sitwtp, 
on  the  24th  of  May  1834,  agaipst  the  appellees.  The  United 
States  Insurance  Company y  alleging  that  he  is  the  creditor  of 
the  company  to  a  large  amount,  as  the  holder  of  its  policies, 
exhibited  with  the  bill ;  that  the  company  has  stopped  pay- 
ment, closed  its  operations,  and  is  wholly  unable  to  pay  its 
debts,  which  are  very  laifge;  that  there  has  been  gross  oiis- 
management  of  its  affairs  by  its  president  and  directors,,  and 
that  the  conduct  of  said  president  and  directors,  in  permilliog 
members  of  the  board  of  directors  to  obtain  policies  of  the 
company,  to  an  enormous  amount  without  sufficient  ^ecority  to 
the  company,  has  been  grossly  fraudulent  to  all  the  creditors  of 
the  company.  The  bill  further  states,  that  the  company,  al- 
though utterly  insolvent,  is  giviug  up  to  the  directors  and  others 
in  whose  misconduct  or  frauds,  its  insolvency  originated,  the 
effects  of  the  company  in  payment  of  policies  which  have  come 
to  their  hands,  since  the  company  stopped  payment,  and  be- 
come notpriously  insolvent;  that  the  assignment  or  ddivery  by 
the  company  of  any  of  its  securities  or  effects,  since  it  became 
insolvent,  in  payment  of  any  policy,  is  an  undue  preference  of 
such  creditor,  and  operates  as  a  fraud  upon  the  complainant 
and  all  the  other  creditors  of  the  company;  that  the  directon 
knowing  that  the  company  is  utterly  insolvent,  are  yet  frauda- 
lently  transferring  its  effects  to  certain  favored  creditors  to  pay 
their  claims  in  full,  and  that  if  they  persist  in  this  fraudulent 
and  inequitable  course,  the  whole  property  of  the  company  will 
be  given  to  a  few  creditors  to  the  exclusion  of  the  complainant 
and  other  creditors;  and  that  the  course  they  pursue  is,  not  to 
receive  or  pay  any  policies  except  for  those  whose  securities 
are  held  by  the  company,  which  they  pay  in  full,  and  thus  ex- 
clude all  others.  The  bill,  then,  after  various  special  interroga- 
tories, prays  for  fin  injunction  restraining  the  company,  its  offi- 
cers, servants  and  agents,  from  transferring,  assigning,  releasing, 
or  in  any  manner  disposing  of,  or  parting  with  any  of  the  pro- 
perty or  securities  of  the  company,  and  from  interfering  with 
or  in  any  manner  diminishing  the  property,  effects  or  fuads  of 
s^id  company,  and  also  from  parting  with  the  securities  on 
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which  the  complaioant's  policies  were  issued.  And  that  an 
eqaal  and  equitable  distributioa  of  the  effects  and  property  of 
said  company  may  be  made  among  all  its  creditors;  your  orator 
prays  that  your  honors  will  appoint  a  receiver  or  receivers  to 
lake  into  custody  all  the  property,  estate  and  effect,  of  said  com- 
pany, and  distribute  and  dispose  of  them  under  the  direction 
and  authority  of  your  honors;  and  that  said  company  may  be 
ordered,  and  enjoined  forthwith  to  deliver  up  to  said  receiver  or 
receivers,  all  the  estate,  property  and  effects,  books,  papers, 
securities  and  credits  of  said  company,  and  for  general  relief. 

The  court  on  the  same  day  ordered  the  injunction  to  issue 
as  prayed,  and  assigned  a  time  for  the  defendants  to  show 
cause  why  a  receiver  should  not  be  appointed,  to  take  charge  of 
all  the  effects  of  the  company,  and  administer  the  same  accord- 
ing to  justice  and  equity. 

Upon  this  bill  and  motion  for  a  receiver,  the  company  filed 
its  answer,  and  after  much  evidence  offered  by  affidavits,  in 
support  of  the  motion,  and  various  recommendations  by  credi* 
toes  of  the  company,  of  suitable  persons  for  receivers,  the  court, 
(Akcher,  C.  J.,  MAGRUDERand  Pcryiance,  A.  J.,)  on  the 
31st  of  May  1834,  passed  the  following  decree  appointing  re* 
ceiveiB. 

''Upon  the  application  of  the  complainant  and  by  and  with 
the  assent  of  the  defendani,  it  is  ordered,  adjudged  and  de- 
creed by  the  court,  this  31st  day  of  May  1834,  that  James 
Harwoody  Johfi  B.  HovwU  and  Walter  FhmandiSy  be  and 
they  are  hereby  appointed  receivers,  to  take  and  receive  the  pro- 
perty, estate  and  effects  of  the  said  company."  The  decree 
then  requires  a  bond  with  approved  security  from  said  receivers, 
in  a  penalty  of  $100,000,  conditioned  for  ^e  faithful  discharge 
of  their  duties  as  receivers.  ''And  it  is  further  ordered  and 
decreed,  that  the  said  United  Sttxtes  Insurance  Company y  de- 
liver up  to  the  said  receivers  all  the  goods,  chattels,  lands,  tene- 
ments^ credits  and  effects  of  said  company;  and  also  all  its 
books,  papers  and  evidences  of  debts;  and  it  is  further  ordered , 
that  the  said  receivers  institute  in  the  name  of  said  company  or 
otherwise  as  the  case  may  require,  all  suits  and  actions  necessary, 
er  which  they  may  deem  expedient^  for  the  recovery  of  the  debts 
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due,  or  other  property  of  the  said  company;  and  that  they  are 
hereby  authorised  to  use  the  name  of  said  company  in  any  suit 
or  action  which  they  may  deem  it  expedient  to  institute.  It  is 
further  ordered  and  decreed,  that  the  injunction  heretofore 
issued,  be,  and  the  same  shall  stand  and  remain  till  furtlier 
order  of  this  court.  It  is  further  ordered,  that  this  court  wilt 
require  additional  bonds  to  be  given  by  the  receivers,  upon  the 
application  of  the  pailies  interested,  for  greater  security  in  the 
discharge  of  their  duties,  should  such  application  be  made  at 
any  future  stage  of  the  cause,  and  there  should  be  sufficient 
grounds  laid  for  such  application." 

After  various  other  proceedings  in  the  cause,  not  material  to 
this  appeal,  a  petition  was  filed  on  the  6th  of  April  1835,  by 
Johi  SvUivirij  and  many  other  creditors,  for  the  purpose  of  re- 
scinding the  appointment  of  receivers.  This  petition  states,  that 
the  ground  of  appointment  of  the  receivers  was,  as  they  are  in- 
formed, the  misconduct  or  negligence  of  the  old  president  and 
directors,  that  since  their  appointment  the  old  board  have  been 
removed  and  a  new  president  and  directors  elected,  and  that 
they  conceive  the  interests  of  the  creditors  will  be  promoted  by 
rescinding  the  appointment  of  receiver,  and  putting  the  affairs 
of  the  company  in  the  hands  of  the  new  board,  for  the  reasons 
assigned. 

To  this  petition  the  receivers  filed  a  full  answer,  reporting  all 
their  proceedings  in  their  office  from  their  appointment  until  the 
time  of  their  filing  said  answer  in  April  1835,  and  the  court  on 
the  23rd  of  May  1835,  by  its  order  and  decree,  dismissed  the 
petition,  from  which  there  was  an  appeal  to  this  court  at  June 
term  1835,  which  was  dismissed  by  the  appellants,  {Suttivin 
and  others,)  at  June  term  1836. 

From  this  period  the  receivers  continued  in  their  office,  and 
in  the  discharge  of  their  duties,  under  the  order  and  direction  of 
the  court;  and  on  the  1st  of  November  1840,  they  report  a  sale 
of  property,  which  is  confirmed  by  the  court;  and  on  the  18ch 
of  the  same  month,  state  by  petition,  that  they  will  be  prepared 
to  make  a  dividend  of  the  assets  in  hand,  and  pray  for  notice  to 
be  given  to  the  creditors  of  said  company,  to  produce  their 
daims  to  them^  the  receivers.    The  court  accordingly 


OF  MARYLAND.  311 


EUicott  vi.  The  U.  S.  Insurance  Ck>.— 1848 


OD  the  same  day  an  order^  directing  said  receivers  to  give  notice 
bj advertisement^  to  the  creditors  of  said  company,  to  produce 
their  claims  to  said  receivers  duly  authenticated,  on  or  before 
the  first  day  of  June  next,  in  oider  to  receive  tlie  dividends  due 
OD  their  respective  claims. 

On  the  10th  of  September  1841,  a  special  auditor  was  ap- 
pointed by  the  court,  to  state  the  accounts  in  order  to  a  distribu- 
tion, who,  on  the  14th  of  October  following,  made  his  first  re- 
port, recommending  a  dividend  of  12  cents  on  the  dollar;  and 
on  the  25th  of  the  same  month,  a  second  special  report,  in 
which  he  states,  that  in  April  1841,  a  claim  had  been  filed  un- 
der the  order  of  the  ISth  of  November  1840,  requiring  credi- 
tors to  file  their  claims,  by  JbAn  Cr/eTin,  attorney  for  ilndSreu^ 
EUicott y  for  $5000  on  which  a  judgment  had  been  obtained 
on  the  21st  of  October  1837,  by  said  EUicott y  against  the  Uni- 
ted States  Lisurance  Company ^  which  with  interest  and  costs 
amounted  to  $7249.41.  At  the  time  of  filing  this  claim  by 
Mr.  CRenUy  a  short  copy  of  the  judgment  was  also  filed,  on 
which  was  endorsed;  ^'This  is  claimed  as  a  lien  upon  the  real 
and  equitable  estate  of  this  company,  on  lands ,"  &c.  This  re- 
port further  stated,  that  as  part  of  the  property  reported  as  sold 
by  the  receivers,  was  real  estate  belonging  to  said  company, 
amounting  to  more  in  value  than  said  judgment,  the  counsel 
for  said  EUicott  claim  to  be  paid  the  whole  debt,  interest  and 
costs,  and  this  question  tde  auditor  submits  to  the  court.  A 
short  copy  of  this  judgment  was  filed  as  an  exhibit  with  this 
report^  showing  that  the  same  was  rendered  at  September  term 
1837,  of  Baltimore  county  court,  by  confession  for  $5000, 
with  interest  from  the  30th  of  April  1834,  and  costs. 

To  this  claim  for  alien,  the  said  receivers  and  others  creditors 
of  the  company  excepted,  and  state  as  cause  of  exception,  that 
long  before  the  rendition  of  said  judgment,  to  wit :  on  the  30th 
of  May  1834,  all  the  property  and  efiects  of  the  said  company, 
were,  by  a  decree  of  Baltimore  county  court,  placed  in  the  hands 
of  receivers,  for  the  purpose  of  an  equal  distribution  amongst 
the  creditors  and  the  defendants  enjoined  from  intermeddling 
therewith^  or  io  any  manner  disposing  thereof,  and  the  said 
pvoperty  being  under  the  control  and  custody  of  this  court,  as  a 
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court  of  equity^  no  lien  at  law  could  be  obtained  thereon.  And 
the  receivers  further  excepted  to  this  claim,  because  locqr  be> 
fore  the  rendition  of  said  judgment,  the  receivers,  under  an  order 
of  said  court,  had  given  bond  and  taken  possession  of  all  the 
real  and  other  estate  of  the  said  company;  and  said  properly 
being  thus  in  the  hands  of  a  court  of  equity,  no  lien  at  law 
could  be  obtained  thereon. 

The  facts  stated  in  these  exceptions,  were  admitted  by  the 
counsel  for  EUicott  to  be  true;  and  it  was  on  the  same  day 
(25th  of  October  1841 ,)  agreed  by  the  counsel  for  the  reflec- 
tive parties,  that  the  auditor's  report  then  made  might  be  cchi- 
firmed,  and  that  the  claimant^  EUicoit,  reserve  to  himself  the 
right  of  claiming  the  full  amount  of  his  judgment,  as  a  prefer- 
red claim,  out  of  any  further  funds  which  might  thereafter 
come  into  the  hands  of  the  receivers,  and  that  it  should  be  so 
paid,  if  it  should  be  determined  by  the  eourt^  that  it  was  to  be 
paid  in  full  as  a  preferred  claim  or  lien  upon  the  property^ 

According  to  this  agreement,  the  court  ratified  the  auditor's 
report,  and  the  dividend  was  paid  accordingly.  f>io  further 
proceedings  were  had  in  the  cause  until  the  7th  of  March  1847, 
when  ElUeott,  the  present  appellant,  filed  his  petition  in  the 
cause,  setting  out  his  claim  above  mentioned  ^  at  length;  that  it 
was  founded  on  a  judgment  obtained  by  the  petitioner  in  BaUi- 
more  county  courts  against  the  said  Insurance  Campamyy  od 
the  21st  of  October  1837,  for  the  sum  of  $5000,  with  intereslr 
from  the  30th  of  April  1834,  and  costs.  And  the  petition  ave»^ 
(hat  at  the  time  of  the  recovery  of  said  judgment,  the  said  com- 
pany was  seized  of  real  estate  in  the  city  of  BidUmcrej  which 
was  tlierefore  bound  by  the  lien  of  said  judgment,  and  that  the 
\egBl  tide  to  said  real  estate  yet  remains  in  the  company,  but 
that  because  of  the  appointment  of  the  receivers  under  the 
order  of  the  court  in  this  cause,  the  petitioner  was  advised  that 
he  could  not  levy  a^.  /a.,  or  other  legal  process  of  executioa 
on  said  real  estate,  and  it  was  therefore  agreed  that  he  should 
file  his  claim  in  this  cause,  and  pray  for  such  relief  as  his  case 
required.  It  further  states,  that  a  part  of  said  real  estate  had 
been  sold,  and  the  proceeds  distributed  amongst  the  credilecs 
generally,  under  the  agreement  of  October  1841 ,  (above  aUrfed^) 
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that  Other  parcels  of  real  estate^  and  also  personal  estate  are  yet 
imsoid,  and  that  if  the  receivers  have  been  in  possession  of  the 
same,  they  must  have  received  a  large  amount  of  rents  and 
profits,  which  he  clainas  to  be  bound  by  his  lien.  It  then  prays 
that  the  petitioner  may  be  at  liberty  to  proceed  with  his  execu- 
tion, or  that  the  real  and  personal  estate  on  hand  may  be  sold 
by  the  receivers,  and  the  proceeds  applied  to  pay  his  judgment, 
and  that  the  receivers  may  discover  whether  they  have  been 
in  actual  possession  of  said  premises,  and  tliat  they  may  ac> 
count  for  the  rents  and  profits,  which  they  may  have  received 
or  might  have  received,  and  for  general  relief. 

The  answer  of  the  receivers  to  this  petition  was  filed  on 
the  23d  of  March  1847,  and  they  answering  for  themselves, 
the  company,  and  the  creditors  of  the  company,  admit  the 
judgment  of  the  petitioner,  and  state  that  under  the  bill  in  this 
cause,  filed  on  the  24th  of  May^  1834,  against  said  company, 
and  after  answer  and  hearing,  they  were,  by  the  order  and  de- 
cree of  this  court,  passed  by  consent  in  this  cause,  on  the  31st 
of  May  1834,  and  upon  the  recommendation  of  the  com- 
plainant^  and  the  various  creditors  of  the  company,  appointed 
receivers  of  all  the  property  of  the  company,  for  the  purposes 
and  objects  of  the  bill,  and  the  application  for  a  receiver  or  re- 
ceivers therein  made ;  that  by  said  decree,  and  injunction  there- 
on, the  company  was  enjoined  from  transferring,  assigning, 
releasing,  or  in  any  manner  parting  with,  any  of  the  property  of 
the  company,  or  in  any  manner  interfering  with  or  diminish- 
ing the  same.  They  also  state,  that  having  been  so  appointed 
receivers,  they  duly  qualified  as  such,  on  the  4th  of  June 
1834,  by  giving  an  approved  bond  of  that  date,  and  immedi- 
ately entered  on  the  discharge  oi  their  duties  as  such,  in  col- 
lecting and  getting  possession  of  all  the  assets  and  property 
of  the  company;  and  that  before  the  petitioner  obtained  his 
judgment,  they,  as  receivers,  had  obtained  possession  of  all  the 
property  and  estate,  whatsoever,  of  the  company,  and  have, 
ever  since  their  said  appointment,  continued  as  receivers 
under  it ;  and  that  said  decree  has  ever  since  remained  in  full 
force.  They  also  state,  that  after  they  were  so  appointed  and 
qualified  as  receivers,  this  court,  having  thus  assumed  the  cus' 
40        v.7 
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tody^  control  and  administration  of  all  the  property  of  the  com- 
pany, continued  to  direct  and  control  the  administiratioo  of  the 
same  by  various  orders  passed  in  this  cause^  before  the  petition- 
er obtained  his  judgment,  to  which  they  refer  as  part  of  their 
answer,  more  especially  to  the  orders  directing  calls  to  be  made 
on  stockholders  for  instalments,  and  suits  to  be  brought  against 
delinquent  stockholders^  and  also  against  certain  directors  of 
the  company;  to  the  order  passed  1st  of  November  1834, 
directing  the  advertisement  to  creditors  to  present  their  claims 
to  the  receivers,  and  the  advertisement,  in  pursuance  thereof ; 
to  the  order  of  the  1  St.  of  November  1834,  authorizing  the  receiv- 
ers to  complete  the  payment  of  the  purchase  money  due  on 
the  house  occupied  as  the  office  of  the  company;  to  the  orden 
sanctioning  the  compronrMse  by  the  receivers  of  claims  due  the 
company,  and  to  the  proceedings  on  the  application  to  rescind 
the  appointment  of  said  receivers.  They  also  aver,  that  before 
and  at  the  time  when  the  petitioner  obtained  his  judgmoit,  he 
had  notice  of  said  cause,  and  of  the  proceedings  under  which 
they  were  so  appointed  receivers.  They  further  admit  thai 
they  obtained  possession,  as  part  of  the  property  of  the  com- 
pany, of  a  house  and  lot  in  South  street,  which  was  bought  by 
the  company  in  fee  for  $10,000,  and  oa  which,  before  the  ap- 
pointment of  receivers,  the  company  had  paid  $4376,  but  had 
not  obtained  the  legal  title  thereto,  and  that  the  balance  of  the 
purchase  money  was  paid  by  them,  the  receivers,  under  the  order 
of  this  court,  as  shewn  by  their  petition,  and  order  of  the 
court  of  the  Ist  of  November  1834 ;  that  this  house  and  lot 
were  afterwards  sold  by  them,  and  the  sale  ratified  by  the  or- 
der of  the  19th  of  January  1841 ;  and  that  as  to  all  the  rest  of 
what  is  termed  the  real  estate  of  tho  company,  which  came  to 
their  possession,  and  was  held  by  (hem  at  the  time  of  the 
judgment,  they  cannot  without  a  particular  examinatioD  of  the 
file  papers,  state  distincdy  as  to  each  parcel,  what  was  the  na^ 
ture  of  the  estate,  or  interest  in  it,  held  by  the  company^and 
whether  leasehold  or  real,  but  will  render  a  particular  account 
of  the  same  and  of  the  rents  and  profits,  if  upon  the  decree 
upon  this  petition  it  becomes  material  to  ascertain  it.  Butthey^ 
3tate  that  all  of  it,  except  the  house  and  lot  on  South  street^ 
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was  received  and  held  by  the  company,  and  so  held  when 
the  receivers  got  possession  of  it,  by  way  of  mortgage  or  secur- 
ity to  the  company  for  the  payment  of  debts  due  it.  They 
further  admit  the  filing  of  petitioner's  claim,  under  his  judg- 
ment in  April  1841,  under  the  court's  ordei  directing  adver- 
tisement to  creditors  of  the  18th  of  November,  1840,  but  they 
deny  it  was  filed  under  any  agreement  made  with  the  respond- 
ents before  or  at  the  time  of  filing  the  claim,  but  admit  the 
agreement  of  25th  of  Octobei,  1841,  (above  stated,)  and  after 
again  averring  that  the  court  ever  since  their  appointment  as  re- 
ceivers, has  continued  to  control  and  direct  the  administration 
of  all  the  estate  of  the  company,  in  order  to  its  equal  and  rate- 
able distribution,  they  refer  to  the  court's  order  for  distribution, 
and  distribution  made  amongst  creditors,  rateably,  under  the 
special  auditor's  report  of  14th  of  October  1841,  and  21st  of 
January  1842,  subject  to  the  above  agreeement  of  25th  of 
October  1841.  The  answer  therefore  insists,  that  the  said 
claim  of  the  petitioner  was  not,  and  is  not,  a  lien  on  the  real 
estate  of  the  company,  or  any  part  thereof,  in  the  hands  of 
said  receivers,  or  upon  the  proceeds,  or  rents  and  profits  of  any 
part  of  the  same,  and  that  he  is  not  entided  to  any  priority  of 
payment  thereout,  and  that  having  received  his  full  rateable 
share  of  the  assets,  as  distributed  under  the  order  of  the  court, 
he  is  not  entitled  to  any  relief. 

It  was  then,  by  agreement,  admitted,  that  the  respondents  had 
obtained  possession  as  receivers,  of  all  the  property  and  estate 
of  said  company,  as  stated  in  their  answer  before  the  petition- 
er's judgment  was  obtained  ;  and  that  the  petitioner  had  no- 
tice of  this  cause,  and  of  the  proceedings  under  which  said  re- 
ceivers were  appointed,  as  stated  in  the  answer,  before  he  ob- 
tained his  judgment ;  and  that  the  petitioner's  action,  in  which 
his  judgment  was  obtained,  was  instituted  by  writ  issued  out  of 
Baltimore  county  court,  on  the  1st  of  May  1834  ;  and  that 
the  charter  of  the  company  shall  be  considered  in  evidence. 
By  another  agreement  it  was  admitted ,  that  a  part,  at  least,  of  the 
real  estate  of  the  defendant,  now  held  by  the  receivers,  was 
held  by  the  defendant  under  mortgages  or  pledges  for  the  pay- 
ment of  debts  due  by  the  parties  mortgaging  or  pledging  the 
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same  to  the  defeDdant^  and  in  no  other  way  ;  that  as  to  the  re- 
sidue, it  is  uncertain  at  this  time  whether  it  was  held  under 
mortgage,  or  pledge  simply,  or  under  a  purchase,  and  it  is 
agreed,  that  if  the  decision  of  the  court  on  the  present  applica- 
tion, shall  render  such  further  report  or  answer  necessary,  the 
receivers  shall  be  ordered  to  report  a  particular  aecouDt  or 
schedule  of  all  the  real  estate  of  the  defendant  in  their  posses- 
sion, and  held  by  them  and  the  said  defendant,  and  produce 
the  title  papers  thereof^  and  such  other  information  as  may  be 
necessary,  under  the  court's  opinion,  to  dispose  of  this  petition 
finally  ;  and  that  the  facts  in  relation  to  the  house  and  lot  in 
South  street  are  as  stated  in  the  answer. 

On  this  petition  and  answer  the  court,  (Le  Grand,  J.,)  on 
the  7th  of  April,  1847,  passed  the  following  decree  :  The  only 
question  arising  under  this  petition,  is,  when  did  the  jurisdiction 
of  this  court,  as  ^  court  of  equity,  so  attach  as  to  place  the 
whole  estate  and  assets  of  the  defendant  subject  to  the  orders 
of  distribution  of  this  court  ?  I  have  carefully  examined 
the  cases  referred  to  in  the  argument  of  counsel,  and  also 
others,  bqt  regarding  the  decisions  heretofore  made  by  Bal- 
timore county  court,  as  binding  on  me,  I  do  not  deem  it 
necessary  to  express  any  opinion,  as  to  what  would  be  my 
decision  were  the  question  for  the  first  time  presented. 

This  court  has  on  several  occasions  decided,  that  on  the 
appointment  of  the  receivers,  under  the  bill  in  this  case,  the 
whole  control  of  the  funds  and  estate  of  the  defendant  were 
vested  ia  the  court  of  equity;  and  as  a  consequence  of  this, 
it  necessarily  follows,  under  all  the  decisions,  that  no  judg- 
ment obtained  thereafter  at  law,  can  be  entided  to  a  preference. 
It  is  therefore  ordered,  this  7th  day  of  April  1847,  that  the 
petition  of  Andrew  EUicotty  filed  on  the  7th  of  March  1847, 
be  and  the  same  is  hereby  dismissed. 
From  this  decree  EUicott  appealed. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Martin  and 
Frick,  J. 

By  Alexander  for  the  appellant,  who  insisted  : 
1st.   That  the  appointment  of  the  receivers,  and  other  pro- 
ceedings in  this  cause  anterior  to  the  21st  of  October  1837, 
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did  not  displace  tiie  legal  title  of  the  said  company,  and  there- 
fore,  the  judgmeut  lecovered  by  the  appellant  on  that  day,  was, 
at  law,  a  lieo  on  the  lands  held  by  the  company. 

2nd.  That  as  the  proceedings,  anterior  to  the  recovery  of 
said  judgment,  did  not  transfer  to  the  court  of  chancery  an 
effectual  and  exclusive  jurisdiction  over  the  subject  of  this 
suit,  the  lien  of  said  judgment  ought  to  b^  respected  and  eu- 
foieed  in  equity, 

Farnandis  and  McMahon  for  the  appellee,  contended: 

1st.  That  under  the  bill  filed  by  Slump  against  the  United 
States  Insurance  Company y  alleging  fraud,  inequitable  prefer- 
ences, made,  or  intended  to  be  made,  and  insolvency,  and 
praying  the  injunction  and  appointment  of  a  receiver,  ^Mn 
order  to  an  equal  and  equitable  distribution  of  all  the  effects 
and  property  of  the  company;"  and  by  the  decree,  by  consent 
passed  after  answer  filed,  granting  the  injunction  and  appoint- 
ing the  receivers,  upon  notice  to,  and  recommendations  for 
the  office,  from  the  creditors  of  the  company,  in  all  those 
who  availed  themselves  of  the  privilege  of  recommending, 
Baltimore  county  court,  as  a  court  of  equity,  assumed  the 
possession,  control  and  disposition  of  all  the  assets  of  the  com*' 
pany,  in  order  to  the  equal  and  equitable  administration  and 
distribution  of  them  amongst  the  creditors  of  the  company,  or 
to  enable  it  to  make  the  same;  and  that  after  the  court  obtained 
by  its  officers,  the  receivers,  the  actual  possession  of  all  the 
property  of  the  company,  no  creditor  could,  by  a  proceeding 
at  law  against  the  company,  obtain  a  lien  on  any  part  of  the 
property,  so  as  to  give  him  a  priority  in  payment  out  of  it  over 
other  creditors,  and  thereby  prevent  the  equal  and  equitable 
distribution  which  was  the  object,  or  within  the  contemplation 
of  the  said  proceedings  in  equity. 

2nd.  That  by  said  bill,  and  decree  by  consent,  and  by  the 
various  proceedings  in  said  cause,  of  the  said  court,  and  the 
creditors  of  said  company,  prior  to  the  petitioner's  judgment; 
and  especially  the  proceedings  for  getting  in  all  the  assets  of  the 
company,  by  suit  or  compromise,  paying  off  liens  upon  the 
property^  and  reducing  it  into  money  by  sale  of  it;  for  calling 
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in  all  claims  against  the  company^  under  which  $195,000  of 
said  claims  were  actually  notified  to^  and  registered  with  the 
receivers  by  the  creditors;  and  on  the  application  to  .rescind  the 
appointment  of  the  receivers;  and  by  the  payment  of  all  the 
costs  of  the  proceeding  of  Stump,  on  both  sides,  out  of  the 
fund  of  ^e  company,  the  said  proceeding  in  equity  was  recog- 
nised and  adopted  by  said  court,  and  the  creditors  of  said  com- 
pany, as  one  for  the  equal  and  equitable  administration  of  all 
its  assets  under  which  all  creditors  were  entitled  to  come  in: — 
that  this,  the  original  purpose  and  object  of  the  court,  by  its 
said  decree  and  proceedings,  is  conclusively  illustrated  by  its 
subsequent  proceedings  down  to  the  dividend  in  1841,  all  of 
which  flowed  from  and  depend  upon  the  jurisdiction  assumed 
by  the  court,  before  the  petitioner's  judgment;  and  that  there- 
fore his  judgment  gained  him  no  priority. 

3rd.  That  the  judgment  of  the  petitioner  having  been  ob- 
tained by  the  confession  of  the  company ,  was  itself  a  breach 
of  the  injunction,  if  it  carried  with  it  the  consequence  of  pri- 
ority; and  could  therefore,  give  no  such  priority. 

4th.  That  by  the  filing  of  his  claim,  under  the  notice  to 
creditors  to  file  their  claims,  in  order  to  a  dividend,  the  peti- 
tioner, (notwithstanding  the  endorsed  reservation  of  his  lien,) 
submitted  himself  to  the  jurisdiction  of  the  court  in  that  cause 
— and  that,  at  all  events,  when  he  came  in  by  petition  in  that 
cause,  asking  the  aid  of  that  court  as  a  court  of  equity,  and  in 
the  exercise  of  the  jurisdiction  assumed  by  it  in  that  cause,  to 
decree  to  him  a  priority  by  force  of  his  said  judgment,  the  court 
was  not  bound  to  allow,  and  ought  not  to  have  decreed  him  a 
priority  alleged  to  have  been  gained  by  a  proceeding  at  law, 
which  was  at  war  with  the  whole  object  and  scope  of  the  pro- 
ceedings under  Stump^s  bill,  which  was,  in  itself,  a  breach  of 
the  injunction  on  the  part  of  the  company;  and  which,  if  push- 
ed to  its  fullest  extent,  and  admitted  to  gain  a  priority,  would 
have  enabled  some  of  the  creditors  to  take  away  all  the  prop- 
erty of  the  debtor,  not  only  from  the  numerous  creditors  who 
had  made  themselves  parties  to  that  proceeding,  and  had  relied 
upon  it  for  the  satisfaction  of  their  claims,  but  also  even  from 
the  complainant,  and  would  thus  have  subverted  the  whole 
objects  of  the  proceeding. 
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Dorset^  C.  J.,  delivered  the  opinion  of  this  court. 

The  only  object  of  the  court  below  in  the  appointment  of 
receivers,  so  far  as  it  is  unfolded  upon  the  face  of  the  decree 
itself,  was  to  provide  for  the  safe  keeping  of  the  property  and 
effects  of  the  United  States  Insurance  Company.  And  the 
design  of  the  injunction,  awarded  by  the  decree,  was  to  restrain 
the  president  and  directors  of  tlie  company  from  making  any 
fraudulent  and  inequitable  disposition  of  the  funds  and  effects 
of  the  company  amongst  themselves  or  its  creditors.  No  other, 
or  ulterior  intent,  is  declared  by  the  action  of  the  court, 
anterior  to  the  date  of  the  judgment,  rendered  in  the  county 
court  in  favor  of  the  appellant.  The  injunction  gave  no  inti- 
mation of  a  design  to  impose  restrictions  upon  creditors,  in  the 
prosecution  of  tlieir  claims  against  the  company,  either  in  courts 
of  law  or  of  equity.  And  to  infer  the  existence  of  such  restric- 
tions, in  the  absence  of  the  annunciation  of  any  ulterior  inten- 
tion  of  the  court,  would  work  injustice  to  the  creditors,  by  expo- 
ang  their  claims  to  the  plea  of  limitations  interposed,  not  only 
by  the  company,  but  by  the  creditors,  inter  se^  in  subsequent 
proceedings  for  the  recovery  thereof,  or  involving  the  distribu- 
tion of  the  effects  of  the  company. 

The  principle  of  equity,  applicable  to  the  case  before  us,  is 
correctly  stated  in  2,  PhUMps^  Casesy  22,  Rafikin  vs.  Harwood, 
'^The  court  will  not  restrain  a  creditor  from  prosecuting  his  le- 
gal remedy  against  the  personal  representatives  of  his  debtor, 
unless  there  is  a  decree,  under  which  the  creditor  has  a  present 
right  to  go  in  and  prove  his  debt."  The  decree  in  this  case 
was  passed  by  the  consent  of  parties;  and  was  far  short  of  that 
which  the  county  court,  doubtless,  would  have  passed,  had  it 
been  left  uncontrolled  by  any  such  assent.  The  proper  de- 
cree for  the  occasion,  under  the  circumstances  of  the  case, 
should  huve  stated  the  ulterior  object  of  the  court,  in  placing 
the  effects  of  the  company  in  charge  of  receivers,  to  have  been^ 
that  it  might  make  an  equitable  distribution  thereof  amongst 
the  creditors  of  the  company:  and  the  decree  should  have  di- 
rected the  receivers  to  give  notice  to  the  creditors,  (in  the  usual 
mode,)  to  file  their  claims  with  the  clerk  of  the  court  Had 
such  a  decree  been  made,  any  creditor  who  should  institute,  or 
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continue  (be  prosecution  of  a  suit  at  law,  for  the  recovery  of  a 
judgment  on  his  claim  against  the  company,  would,  on  appli- 
cation to  the  county  court,  have  been  enjoined  from  so  doing. 
And  if  no  such  preventive  interposition  were  invoked,  and  a 
judgment  were  obtained,  the  court  would  regard  it  as  an  un- 
warrantable interference  with  the  jurisdiction  it  had  assumed, 
and  reject  it  as  a  lien  on  the  property  in  the  hands  of  the  re- 
ceiver. 

'^The  appointment  of  a  receiver  does  not  involve  the  deter- 
mination of  any  right,  or  aflfect  the  title  of  either  party,  in  any 
manner  whatever.^'  1  Bland* Sy  Ch.  R.,  213,  Hannah  K. 
Chasers  case. 

^^A  receiver  is  an  officer  of  the  court.  He  is  tndy  and  prop- 
erly the  hand  of  the  court;  but  bis  appointment  detemrines  no 
right,  nor  does  it  affect  the  tide  of  the  property  in  any  way;  it 
will  not  prevent  the  running  of  the  statute  of  limitations.  The 
holding  of  the  receiver,  is  the  holding  of  the  court  for  him  from 
whom  the  possession  was  taken."  1  Bland* Sy  Ch.  A.,  iSH^y  (|  X| 
WiUiamsan  vs.  Wilson. 

"A  receiver  appointed  by  this  court,  (a  court  of  equity,)  is 
appointed  on  behalf  of  all  pai ties,  and  not  of  the  plaindff  or  of 
one  defendant  only;  therefore,  if  any  loss  arises  from  deficiency 
in  bis  accounts,  die  estate  must  bear  it.  The  effect  of  the  ap- 
pointment, however,  is  not  to  oust  any  party  of  his  right  to  the 
possession  of  the  property,  but  merely  to  retain  it  for  the  ben- 
efit of  the  party  who  may  uUimately  appear  to  be  entitled  toil; 
and  when  the  party  entitled  to  the  estate  has  been  ascertained, 
the  receiver  will  be  considered  as  his  receiver."  See  6,  Lib. 
of  Law  and  Eq,,  435,  and  the  cases  therein  referred  to. 

No  proceedings  of  the  county  court,  requiring  creditors  to 
bring  in  their  claims  for  the  purpose  of  receiving  their  distribu- 
tive proportions  of  the  property  of  the  company  in  the  hands 
of  the  receivers,  adopted  after  the  rendition  of  the  judgment, 
can  operate  retroactively  to  impair  the  validity  of  its  lien.  It  is 
not  pretended  that  any  fraud  or  collusion  was  practised  in  ob- 
taining the  appellant's  judgment  against  the  United  States  In^ 
surance  Company.  The  circumstances  attending  it  repel  any 
such  inference.     The  suit  was  instituted  before  any  application 
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had  been  made  to  Baltimore  county  court,  as  a  court  of  equi- 
ty, lor  the  appointment  of  receivers  to  take  charge  of  the  prop- 
erty and  effects  of  the  company;  and  the  judgment  subse- 
sequently  was  duly  obtained .  It  follows,  from  what  has  been 
hereinbefore  stated^  that  the  appellant's  judgment  is  as  much  a 
lien  on  the  real  estate  of  the  company^  as  if  the  appointment 
of  receivers  had  never  taken  place.  But  in  equity^  it  is  only 
a  lien  on  such  interest  in  the  real  estate,  as  the  company  had 
therein  at  the  time  the  receivers  were  appointed.  To  extend 
the  lien  to  the  increased  value  of  the  property,  resulting  from 
the  payments  of  purchase  money  made  thereon  by  the  receiv- 
ers, Under  the  order  of  the  county  coUrt^  would  bcr  against  all 
equity  and  conscience. 

This  court  will  sign  a  decree,  reversing,  with-  costs,  the  order 
o(BaUifMre  county  bourt,  passed  on  the  7th  of  April,  1847, 
dismissing  the  petition  of  the  appellant,  and  remanding  the 
cause  to  that  court,  that  such  further  proceedings  may  be  had 
therein,  as  are  consistent  with  the  aforegoing  opinion,  and  as 
the  nature  of  the  case  may  require. 

DECREE  REVERSED  AND  CAVSE  REMANDED. 


Alfred  Y.  Day  vs.  The  State  op  Maritland,  on  the 
suggestion  op  the  commailsioners'  ot  lotteries. — 
December  184S. 

The  2nd  section  of  the  act  of  1847,  ch.  2S4,  compelling  a  party,  against 
whom  proceedings  may  have  been  instituted  under  the  act  of  1846,  ch. 
109,  for  the  recoTery  of  the  fines  imposed  by  the  latter  act,  for  insuring 
lottery  tickets,  o^  dealing  in  foreign  lottery  tickets,  to  answer  on  oath  any 
bill  of  discovery  which  may  be  filed  against  him  in  the  premises  by  the 
commissioners  of  lotteries,  in  the  name  of  the  State,  is  a  constitutional 
enactment. 

The  3rd  section  of  the  bill  of  rights,  furnishes  no  foundation  for  the  novel 
proposition,  that  the  whole  common  law,  ad  then  existing  in  Maryland, 
was  made  a  part  of  the  constitution,  and  that  no  part  thereof  could  be 
abolished  or  changed  by  a  mere  act  of  legislation. 

The  19th  section  of  the  bill  of  rights  plainly  shows,  that  the  power  was  con. 
Bded  to  the  legislature,  which  has  been  exerted  by  it  in  the  passage  of  th& 
actofl847,  ch.  284. 

41        V.7 
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AetioQi  of  debt  instituted  before  a  joetioe  of  the  peaoe,  for  the  recovery  <^  the 
fines  imposed  by  the  act  of  1846,  oh.  109,  are  ciyil  actions,  and  not  crimt. 
nal  cases  or  prosecations,  and  therefore  the  act  of  1847,  ch.  384,  is  not  in 
conflict  with  the  5th  article  of  the  amendmeDts  to  the  constitution  of  the 
United  Statet. 

APPBA.L  from  the  Equity  Side  of  BaUimore  county  court. 

This  was  a  bill  of  discovery  uuder  the  act  of  1847^  cb.  284, 
sec.  2y  by  the  State^  upon  the  suggestion  of  the  commissioners 
of  lotteries,  against  the  appellant,  filed  on  the  10th  of  April 
1848,  alleging,  that  the  State,  at  the  instance  of  the  said  lottery 
commissioners,  had,  under  the  act  of  1846,  ch.  109,  instituted 
before  a  justice  of  tlie  peace,  for  the  city  of  Baliimarey  six 
separate  actions  of  debt  against  the  appellant,  to  recover  the 
fines  imposed  by  said  act,  for  the  violation  of  the  third  section 
thereof,  and  that  said  actions  are  now  depending  before  said 
justice  for  the  trial  thereof.  The  bill  further  states,  that  said 
actions  are.  brought  against  said  Day,  for  insurances  of  certain 
numbers  of  lottery  tickets,  in  which  illegal  business  he  is  large- 
ly engaged,  and  which  he  conducts  exclusively  with  persons  of 
color;  and  that  the  insurances  for  which  said  actions  were 
brought,  were  made  with  persons  of  that  description;  and  that 
at  the  time  of  making  the  same,  be  ddivered  to  said  parties 
several  memorandums,  exhibited  with  the  bill,,  and  received 
money  from  them;  that  said  memorandums  need  an  explana- 
tion which  cannot  be  given  by  the  parties  to  whom  they  were 
delivered,  because  of  their  incompetency  as  witnesses;  and  that 
it  is  material  to  the  proper  decision  of  said  actions,  that  the  said 
Day  should  discover,  on  oath,  when  and  for  what  consideration^ 
and  to  whom  the  said  memorandums  were  given,  and  what 
is  their  meaning.  The  bill  then  prays  for  a  discovery  from 
the  defendant  of  the  true  purport  and  meaning  of  said  memo- 
randums, and  to  what  description  of  persons  they  were  issued; 
that  is  to  say,  whether  white  or  colored,  and  what  considera- 
tion he  received  from  such  persons  for  them. 

To  this  bill  the  defendant  demurred,  and  assigned  the  fol- 
lowing causes  of  demurrer. 

1st.  That  the  complainant  hath  not^  in  and  by  the  said  bill, 
stated  such  a  case  as  doth  or  ought  to  entitle  him  to  any  such 
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discovery^  as  is  thereby  sought  and  prayed  for  from  this  defen- 
dant. 

2nd.  That  the  actions  of  debt  instituted  by  the  said  State 
against  this  defendant^  as  stated  in  the  said  bill  of  discovery^ 
are  for  penalties  for  supposed  violations  of  the  laws  of  this 
State,  and  that  this  defendant  cannot  therefore  be  held  to  make 
discovery  c<xiceming  the  same. 

This  demunrer,  the  court,  (Le  Grand,  J.,)  on  the  22nd  of 
May  1848,  ovenuled,  and  ^^ ordered,  adjudged  and  decreed,  that 
the  said  defendant  do  put  in  a  good  and  sufficient  answer  to 
the  said  bill,  on  or  before  the  10th  day  of  June  1848. '^ 

From  this  decree  the  defendant  appealed  to  this  court.  The 
acts  of  1846,  ch.  109,  and  1847,  ch.  284,  referred  to  in  the 
proceedings  in  this  case,  are  sufficiently  set  out  in  the  opinion  of 
this  court. 

The  cause  was  argued  before  Dorsey,  C.  J.,  S pence, 
Martin  and  Frick,  J. 

By  Wm.  p.  Giles,  for  the  appellant,  who  contended,  that 
it  was  a  principle  of  the  common  law,  that  no  man  could  be 
compelled  in  a  criminal  proceeding  to  give  evidence  ogainst 
himself;  to  which  principle  the  inhabitants  of  this  State  become 
entitled  by  virtue  of  the  3rd  section  of  the  bill  of  rights.  That 
by  the  19th  section  of  the  bill  of  rights,  no  man  can  be  con- 
victed, except  there  be  a  witness  or  witnesses  against  him,  or 
upon  voluntary  confession.  That  the  20th  section  of  the  bill 
of  rights,  applies  only  to  civil  cases,  and  did  not  authorise  the 
passage  of  the  act  of  1847,  ch.  284;  and  that  this  act  is  a  vio- 
lation of  a  fundamental  principle  of  right  and  justice,  inherent 
in  the  nature  and  spirit  of  our  social  compact;  and  that  the 
legidature  in  its  passage  exceeded  its  rightful  authority;  and 
therefore  the  said  act  is  unconstitutional  and  void. 

J.  M.  Campbell,  for  the  appellee  insisted,  that  the  act  of  1847, 
ch.  284,  is  warranted  by  the  20th  section  of  the  bill  of  rights. 

Dorset,  C.  J.,  delivered  the  opinion  of  this  court. 

By  the  first  section  of  the  act  of  1846,  ch.  109,  it  is  enacted 
*'that  the  dealing  in  foreign  lottery  tickets  is  absolutely  pro- 
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bibited  in  ibis  State;  and  any  sale  or  other  disposition  of,  or 
offer  to  sell,  or  otherwise  to  dispose  of,  any  such  tickets  or 
parts  of  such  tickets,  or  any  substitute  therefor^  directly  or  in- 
directly, shall  be  punishable  by  a  fine  of  fifty  dollars  for  each 
offence,  to  be  recovered  before  any  justice  of  the  peace,  by  ac- 
tion of  debt,  in  the  name  of  the  State,  instituted  against  the  of- 
fending party,  on  the  suggestion  of  the  commissioners  of  loUe- 
ries.'^  And  the  third  section  of  the  act  enacts,  ^^that  ail  insu- 
ring of  lottery  tickets,  or  parts  of  lottery  tickets,  or  numbers  or 
certificates  of  numbers  of  lottery  tickets,  either  foreign  or  do- 
mestic, is  absolutely  prohibited  in  this  State;  and  any  person 
directly  or  indirectly,  making  or  offering,  or  agreeing  to  make 
any  such  insurance  or  insuring,  or  receiving  any  consideration 
for  insuring  for  or  against  the  drawing  of  any  ticket  or  tickets 
in  any  lottery,  whether  authorised  by  law  or  not,  or  receiving 
any  money,  goods,  or  thing  in  action,  in  consideration  of  any 
agreements  to  repay  any  sum  or  sums  of  money,  or  to  deliver 
the  same,  or  any  other  goods  or  thing  in  action,  if  any  ticket  or 
tickets,  in  any  lottery  whatever,  shall  prove  fortunate  or  unfor- 
tunate, or  shall  be  drawn  or  not  drawn,  on  any  particular  day, 
or  in  any  particular  order  or  otherwise,  howsoever,  or  promising 
or  agreeing  to  pay  any  sum  of  money,  or  to  deliver  any  goods, 
or  thing  in  action,  or  to  do,  or  forbear  to  do,  any  thing  for  the 
benefit  of  any  other  person  or  persons,  with  or  without  consid- 
eration, upon  any  event  or  contingency  dependent  upon  the 
drawing  of  any  ticket  or  tickets,  or  number  or  numbers  of  any 
ticket  or  tickets  in  any  lottery  whatsoever,  shall,  for  each  of  said 
offences  be  punishable  as  is  provided  by  the  first  section  of  this 
act,  in  regard  to  the  offences  there  described." 

By  the  second  section  of  the  act,  of  1847,  ch.  284,  which  is 
a  supplement  to  the  aforementioned  act  of  1846,  it  is  enacted^ 
that  ^^upon  any  proceeding  for  the  recovery  of  any  fine  imposed 
by  the  act  to  which  this  is  a  supplement,  the  party,  from  whom  it 
is  sought  to  be  recovered,  shall  be  bound  to  answer  on  oath, 
any  bill  of  discovery  which  may  be  filed  against  him  in  the  pre- 
mises, by  the  commissioners  of  lotteries,  in  the  name  of  the 
State,  either  in  the  high  court  of  chancery,  or  in  any  county 
poprt,  as  a  court  of  equity."     Under  these  enactments  che 
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commissioners  of  lotteries,  having,  in  the  name  of  the  State,  in- 
stituted before  a  justice  of  the  peace  for  the  city  of  Baltimore y 
six  several  actions  of  debt,  for  the  recovery  of  fines  incurred 
under  the  third  section  of  the  act  of  1846,  filed  a  bill  of  discov- 
ery on  the  equity  side  of  BaUimore  county  court,  to  obtain 
from  the  defendant  certain  information  and  disclosures  in  rela- 
tion to  certain  memoranda  issued  by  him,  and  by  reason  of 
which  he  had  become  liable  for  the  payment  of  the  fines,  for 
tbe  recovery  whereof  the  said  actions  of  debt  were  prosecuted. 
To  this  bill  of  discovery,  the  appellant  interposed  a  general 
demurrer,  which  was  overruled  by  the  county  court,  and  a 
judgment  rendered  against  him.  The  only  question  which 
arose  under  that  demurrer,  in  the  court  below,  or  which  arises 
under  this  appeal,  is,  was  the  second  section  of  the  act  of  1847, 
ch.  284,  a  constitutional  enactment? 

On  the  part  of  the  appellant,  numerous  decisions  have  been 
referred  to,  to  prove,  what,  in  the  absence  of  any  special  iegis- 
lo^on,  upon  the  subject,  nobody  denies,  that  at  common  law, 
no  person  can  be  compelled  to  give  testimony,  which  would 
show  that  he  had  been  guilty  of  a  crime  or  misdemeanor,  or 
subject  him  to  any  fine,  penalty,  or  forfeiture.  And  that  a 
court  of  equity  will  not  compel  a  discovery,  in  aid  of  a  crimi- 
ual  prosecution,  or  a  penal  action .  That  the  legislature  possess- 
ed the  right  of  passing  the  enactment  complained  of,  unless 
inhibited  from  doing  so  by  some  provision  in  the  constitution 
of  Maryland^  or  of  the  United  States ^  appears  not  to  be  denied. 
The  appellant  insists  that  such  inhibition  is  found  in  the  third 
section  of  the  declaration  of  rights;  by  which  he  asserts  that  the 
whole  common  law,  as  then  existing  in  Maryland,  was  made 
a  part  of  its  constitution,  and  that  no  part  thereof  could  be  abol- 
ished or  changed,  by  a  mere  act  of  legislation.  For  this  novel 
and  extraordinaiy  proposition,  it  is  only  necessary  to  say,  that 
the  third  section  of  the  declaration  of  rights,  furnishes  no  foun- 
dation. 

The  nineteenth  section  of  the  declaration  of  rights,  which  is 
as  follows;  "that  no  man  ought  to  be  compelled  to  give  evi- 
dence against  himself  in  a  court  of  common  law,  or  in  any 
other  court^  but  in  such  cases  as  have  been  usually  practised 
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in  ibis  State,  or  ma7  hereafter  be  directed  by  the  legislature," 
also  fails  to  support  the  position  sought  to  be  maiutaioed  by  the 
appellant.  The  concluding  words  of  the  section  plainly  shew, 
that  the  power  was  confided  to  the  legislature,  which  has  been 
exerted  by  it,  in  the  passage  of  the  act  of  1847. 

There  is  no  other  part  of  the  bill  of  rights,  or  constitution  of 
Maryland,  which  the  appellant  can  invoke  to  his  aid,  in  the 
case  before  us.  And  there  is  no  part  of  the  constitution  of  the 
United  States^  which  gives  the  slightest  color  to  the  princi- 
ple, for  which  the  appellant  contends;  unless  it  be  found  in 
that  paxt  of  the  fifth  article  of  the  amendments  thereto,  which 
declares,  that  no  person  ^^shall  be  compelled  in  any  crim- 
inal case,  to  be  a  witness  against  himself. "  If  the  proceedings 
pending  before  the  justice  of  the  peace,  be  criminal  prosecu- 
tions or  criminal  cases,  then  is  the  judgment  of  the  county 
court  clearly  erroneous,  if  that  clause  in  the  constitution  of  the 
United  States,  extend  to  state  l^islatiou.  But  what  are  the 
proceedings  before  the  magistrate,  in  relation  to  which  the  bj^l 
of  discovery  before  us,  has  been  filed  ?  Not  criminal  cases 
or  prosecutions,  but  civil  actions,  actions  of  debt  inter  partes, 
and  although  the  object  of  their  institution,  is  the  recovery  of 
fines  or  penalties,  yet  in  contemplation  of  law,  they  are  as 
much  regarded  as  civil  actions,  as  if  instead  of  actions  in  debt, 
they  had  been  actions  for  money,  had  and  received.  For  this 
doctrine,  see  the  case  of  Jlcheson  vs.  Everett,  Cowp.  Rep.,  382. 
The  judgment  and  order  of  the  county  court,  appealed  from  in 
this  case,  is  afSrmed. 

JUDGMENT  AFFTRMBD. 


Adam  Bode  w.  The  State  of  Maryland. — Dec^r  184S. 

The  act  of  1847,  ch.  193,  prohibiting  the  nle  of  ipiritaoas  Ixqaora  on  tho 
Sabbath  day,  was  intended  to  embrace  only  the  lioeneed  tavern  koepen, 
and  the  liceneed  retailera  of  the  liqaora  and  cordials  therein  designated. 

This  act  haa  no  application  to  the  importer,  who  is  authorised  to  sell  spirito. 
ous  liqaora  in  the  form  in  which  they  wore  imported,  without  obtaining  a 
license  from  the  State  of  Maryland,  by  force  of  the  constitution  of  the 
United  Stai€9,  as  expounded  in  the  case  ofBrcwn  V9,  The  StmUt  of  Jtftfrf- 
land,  12  Wheat.,  419. 
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The  right  of  the  Stete  to  impose  the  limitetioni  end  prohibitioni  contained 
in  the  act  of  1847,  upon  the  claM  of  persona  intended  to  be  embraced  by 
it,  cannot  be  doubted. 

An  indictment  founded  upon  this  act  will  be  deftctivo,  unless  it  depcribe  the 
party  accused,  as  a  licensed  tavern  keeper  or  a  licensed  retailer  of  spiritn. 
COS  Uquors,  they  being  the  class  of  persons,  upon  whom  alone,  the  ptovi. 
siens  of  the  act  were  designed  to  epente; 

To  carry  into  cflect  the  intention  of  the  legislature  in  framing  thb  statute, 
and  to  enable  the  courts  of  criminal  jurisdiction  to  execute  its  provisions, 
it  is  necessary  to  incorporate  into  it,  by  interpretation,  the  terms,  ''licensed 
tavern  keepers,  and  Kcensed  retailers.** 

Where  a  statute  contains  an  exception,  so  incorporated  with  its  enacting 
danst  that  the  one  cannot  be  read  without  the  other,  the  rule  of  pleading 
is,  that  the  indictment  must  negative  the  exception ;  but  where,  after  gene, 
ral  words  of  prohibition,  an  exception  is  created  in  a  subsequent  clause  or 
section,  it  must  be  interposed  by  the  accused  as  a  matter  of  defence. 

Bat  this  rule  has  no  application  to  an  indictment  under  the  act  of  1847. 
That  act,  by  its  true  construction,  being  confined  and  limited,  in  its  cha- 
racter and  prohibitions,  to  a  designated  class,  theie  are  no  exceptions  to  be 
negatived,  or  to  be  pleaded  by  the  accused,  as  a  matter  of  defence. 

The  provisions  of  this  act,  with  respect  to  the  forfeiture  of  the  license  of  the 
party  convicted  a  second  time  for  the  same  offence,  clearly  establishes  the 
necessity  of  incorporating  into  the  indictment  a  descriptiea  ef  the  party 
charged. 

Error  to  Haltimore  eity  eenrt.. 

The  plaintiff  in  error^  (the  traverser  below,)  was  indicted 
under  the  act  of  1847,  ch.  193,  for  selling  spirituous  liquors 
on  the  Sabbath  day^  in  the  form  following,  to  wit : 

'*State  of  Maryland — City  of  BaUimere  to  toil:  The 
juiors  of  the  State  of  Maryland,  for  the  body  of  the  city  of 
Baltimore f  do^  on  their  oaths,  present,  that  Adam  Bode,  late 
of  said  city,  yeoman,  on  the  tenth  day  of  September^  in  the 
year  of  our  Lord  eighteen  hundred  and  forty-eightj  the  same 
day  in  the  year  aforesaid  being  the  Sabbath  day,  commonly 
called  Snnday^  with  force  and  arms  at  the  city  aforesaid,  un- 
lawfully did  sell  spirituous  liquors  to  a  person  to  the  jurors 
aforesaid  unknown,  contrary  to  the  form  of  the  act  of  Assem- 
bly, in  such  case  made  and  provided,  and  against  the  peace, 
government  and  dignity  of  the  State.  And  the  jurors  afore- 
eaidupon  their  oaths  aforesaid,  do  further  present,  that  the  said 
Adam  Bode,  on  the  said  tenth  day  of  September,  in  the  year 
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of  our  Lord  eighteen  hundred  and  forty-eight,  the  same  day 
in  the  year  aforesaid  being  the  Sabbath  day,  commonly  called 
Sunday,  with  force  and  arms,  at  the  city  of  Baltimore  afore- 
said, unlawfully  did  dispose  of  spirituous  liquor  to  a  persoa 
to  the  jurors  aforesaid  unknown,  contrary  to  the  form  of  the 
act  of  Assembly  in  such  case  made  and  provided,  and  against 
the  peace,  government  and  dignity  of  the  State." 

The  traverser  demurred  to  this  indictment^  but  the  court 
overruled  his  demurrer,  convicted  him  of  the  ofience,  and  ad- 
judged and  imposed  a  fine  of  $20  and  costs.  To  review  this 
judgment,  the  writ  of  error  in  this  case  was  sued  out  by  the 
traverser. 

The  cause  was  argued  before  Dorset,  C  J.,  Spence^ 
Martin,  and  Prick,  J. 

By  John  Nelson  and  Reverdy  Johnson^  for  the  plaintiff 
in  error,  and 

By  George  R.  Richardson^  Attorney  General,  for  the  de- 
fendant in  error. 

Martin,  J.,  delivered  the  opinion  of  this  court. 

This  is  a  writ  of  error  directed  to  the  city  court  of  Balii* 
morey  and  brings  before  us  the  judgment  of  that  court  render- 
ed against  the  plaintiff  in  error,  upon  an  indictment,  for  vio- 
lating the  act  of  the  legislature  of  Maryland^  of  1847,  ch.  193. 
By  the^r^^  section  of  this  act,  it  is  declared: 
^'  That  it  shall  not  be  lawful  for  any  person  or  persons  within 
this  State,  to  sell,  dispose  of,  or  barter  any  spirituous  or  fer- 
mented liquors  or  cordials  of  any  kind,  or  in  any  quantity 
whatever,  on  the  Sabbath  day,  usually  called  Sunday,  and  any 
person  or  persons  violating  the  provisions  of  this  act  shall  be 
liable  to  indictment  in  any  court  of  this  State,  having  criminal 
jurisdicdon  ;  and  upon  conviction  thereof  shall  be  fined  a  sum 
not  less  than  twenty  dollars,  nor  more  than  one  hundred  dol- 
lars, at  the  discretion  of  the  court,  for  the  first  offence,  and  if 
convicted  a  second  time  for  a  like  offence  the  license  of  the 
person  or  persons  so  offending,  shall  be  declared  null  and  void 
by  the  judge  of  said  court.'' 


^«^* 
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And  by  the  ^con^  section  ^  it  is  provided  ; 

•^That  it  shall  be  the  duty  of  the  treasurer  of  the  State,  or 
such  other  person/ whose  duty  it  is  to  have  the  tavern  licenses 
prepared;  to  have  inserted  in  said  licenses  a  clause,  specially 
excepting  the  Sabbath  day  from  the  operation  of  said  licenses^" 

It  is  perceived  from  an  examination  of  this  statute,  that  by 
the  terms  of  the  first  section  the  judge,  before  whom  the  case 
is  tried,  is  required,  upon  a  conviction  for  a  second  offence,  to 
forfeit  the  license  of  the  party  offending;  and  by  the  second 
section,  it  is  made  necessary  to  incorporate  into  a  tavern  license 
a  clause  excepting  from  its  operations^  the  Sabbath  day;  and  it 
is  perfectly  apparent,  from  the  character  of  these  provisions, 
that  the  act  only  intended  to  embrace  the  licensed  tavern  keep- 
or,  and  the  licensed  retailer  of  the  liquors  and  cordials  therein 
designated. 

The  act  upon  which  this  indictment  was  founded  has  no  ap- 
plication to  the  importer,  who  is  authorized  to  sell  spirituous  li- 
quors in  the  form  in  which  they  were  imported,  without  ob- 
taining a  license  from  the  State  of  Man/land^  by  force  of  the 
constitution  of  the  United  Statesy  as  expounded  in  the  case  of 
Brown  against  the  State  of  Maryland^  12,  Whectt.^  419.  And 
the  point  raised  in  the  argument  of  the  cause,  with  respect  to 
the  right  of  the  State  in  the  exercise  of  its  police  power,  to  re- 
strain the  importer  from  a  desecration  of  the  Sabbath,  by  an 
exhibition  of  his  merchandize  for  sale  on  that  day,  has  there- 
fore become  a  mere  abstract  and  speculative  question,  upon 
which  it  does  not  become  this  court  to  express  an  opinion.  The 
probability  is,  that  a  question  of  this  character  will  never  be  pre- 
sented for  the  adjudication  of  the  judicial  tribunals  ofthe  country. 

The  right  of  the  State  to  impose  the  limitations  and  prohibi- 
tions contained  in  the  act  of  1847,  upon  the  class  of  persons 
intended  to  be  embraced  by  it,  cannot  be  doubted;  and  the 
only  question  to  be  decided  by  the  court,  is  that  which  relates 
to  the  sufficiency  of  the  indictment,  in  point  of  form,  to  autho- 
rise the  judgment  rendered  by  the  court  below,  against  the 
plaintiff  in  error. 

The  indictment  contains  two  counts.     The  first,  charges 
that  the  defendant  unlawfully  sold  spirituous  liquors  on  Sun- 
42        V.7 


330  CASES  IN  THE  COURT  OF  APPEALS 

Bode  vs.  The  Stote.^1848. 

day^  contrary  to  the  form  of  the  act  of  Assembly;  and  the  alle- 
gation in  the  second  is^  that  the  traverser  unlawfully  disposed 
of  spiritous  liquors  on  the  Sabbath  day^  to  persons  unknown^ 
&c.  But  in  neither  county  is  there  to  be  found  an  averment, 
that  the  plaintiff  in  error  was  at  the  time  of  the  sale  of  the 
liquors  in  question,  a  tavern  keeper  or  licensed  retailer,  and 
his  counsel  have  insisted,  that  the  indictment  is  in  this  respect 
defective,  because  it  should  have  appeared  on  its  face,  that  the 
party  accused,  belonged  to  that  class  of  persons,  upon  whom 
alone^  the  provisions  of  the  act  were  designed  to  operate. 

The  indictment  is,  we  think,  open  to  this  objection.  The 
point  indeed  has  already  been  determined  by  the  construction 
we  have  placed  upon  the  act,  under  which  this  defendant  was 
indicted.  We  have  said,  that  according  to  the  correct  exposi- 
tion of  that  act,  it  must  be  regarded  as  embracing  only  licensed 
tavern  keepers  and  licensed  retailers,  and  assuming  this  to  be 
its  true  interpretation,  it  is  perfectly  clear  upon  the  setded  prin- 
ciples of  pleading  in  criminal  cases,  that  it  was  incumbent  on 
the  State,  to  bring  the  party  charged  within  the  purview  of  the 
statute,  by  a  positive  averment  that  he  belonged  to  that  class  of 
persons,  who  only  were  restrained  from  selling  upon  the  Sab- 
bath, and  against  whom  alone  the  penalties  and  forfeitures 
provided  by  the  act,  in  case  of  its  violation,  were  intended  to  be 
denounced.  To  carry  into  effect  the  intention  of  the  legisla- 
ture in  framing  this  statute,  and  to  enable  the  courts  of  crimi- 
nal jurisdiction  to  execute  its  provisions,  it  is  necessary  to  incor- 
porate into  it,  by  interpretation,  the  terms  ^Hicensed  tavern  keep- 
ers and  licensed  retailers. ' '  The  act  is  therefore  to  be  read  as  if 
the  words  were,  ^'that  it  shall  not  be  lawful  for  any  person 
within  this  State,  being  a  licensed  tavern  key^er  or  licensed 
retailer,  to  sell,' '  &c. ;  and  treating  this  to  be  the  true  exposiCiOQ 
and  reading  of  the  act,  the  proposition  is,  we  think,  incontro* 
vertible  that  the  indictment  should  have  contained  on  its  face 
a  distinct  allegation,  that  the  traverser  was  within  the  class  of 
persons  thus  described. 

In  the  case  of  Spiers  vs.  Parker  ^  1  Term  Rqo.y  141,  it  was 
held,  '^that  in  an  action  for  a  penalty  on  a  statute,  the  plaintiff 
must  aver  a  case  which  brings  the  defendant  within  the  act."' 
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The  rule  of  pleading  in  cases,  where,  after  general  words  of 
prohibition,  exceptions  are  created  in  the  enacting  clause  of  a 
statute,  or  in  a  subsequent  clause  or  section,  is  stated  with 
characteristic  precision  by  Lord  Mansfield^  in  Spiers  vs.  Par- 
k&Tj  already  adverted  to.     He  said : 

'^There  is  a  settled  distinction  between  a  proviso  in  the  des- 
cription of  the  offence,  and  a  subsequent  exemption  from  the 
penalty  under  certain  circumstances." 

And  Ashhursty  /.,  in  the  same  case,  said : 

'^The  rule  is,  that  a  man  who  will  bring  an  action  for  a  pen- 
ally on  an  act  of  parliament,  must  shew  himself  entitled  un- 
der the  enacting  clause;  but  if  there  be  a  subsequent  exemp- 
tion, that  is  a  matter  of  defence." 

The  same  doctrine  is  announced  in  the  case  of  Sted  vs. 
Smithy  cited  by  the  counsel  for  the  defendant  in  error,  1  Bar, 
4-i4W.,38. 

Bayly y  /.,  remarked : — 

^^I  cannot  say  that  the  proviso  is  a  part  of  the  same  sentence, 
for  if  it  had  been  omitted,  the  preceding  sentence  would 
have  been  entire.  I  admit  that  where  there  is  an  exception 
so  incorporated  with  the  enacting  clause,  that  the  one  cannot 
be  read  without  the  other,  there  the  exception  must  be  nega- 
tived." 

Lord  EUenborough  held,  that  it  was  not  necessaiy  for  the 
plaintiff  to  notice  the  exception  in  his  declaration. 

He  said : — 

^^The  sense  of  the  enacting  clause  is  perfectly  complete,  and 
the  proviso  is  so  distinct,  that  several  sections  might  have  been 
interposed  between  that  and  the  enacting  clause,  without  any 
prejudice  to  the  sense.  That  there  were  no  words  of  refer- 
ence or  of  virtual  incorporation,  but  this  is  a  distinct  and  sub- 
stantive proviso. " 

The  principle  enunciated  by  the  cases  to  which  we  have 
been  referred,  is  admitted,  but  it  has  no  application,  we  think, 
to  question  of  pleading  raised  on  this  indictment. 

You  certainly  look  to  the  language  of  the  second  section  of 
the  act,  and  to  the  concluding  words  of  the  first  section,  as  de- 
monstrative of  the  intention  of  the  legislature  to  include  within 
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its  provisions  only  a  desiguated  class.  But  it  is  not  a  case 
where;  after  general  prohibitory  words,  exemptions  are  carved 
out  of  the  statute^  either  in  its  enacting  clause  or  in  its  subse- 
quent clauses. 

Thi3  act  is  to  be  considered  on  its  true  constniction,  as  limit- 
ed in  its  character  and  prohibitions.  Confined  to  a  prescribed 
class.  There  were  no  exceptions  to  be  negatived  by  the  in- 
dictment; and  it  was  not  a  case  of  exemption^  to  be  interposed 
by  the  accused^  as  a  matter  of  defence. 

If;  however;  the  case  could  be  treated  as  an  exertion  in  favor 
of  a  particular  class  of  individuals,  and  analogized  to  the  adju- 
dications on  the  game  laws,  and  similar  statutes,  the  indict- 
ment must  have  negatived  the  exception,  because  the  excep- 
tion would  necessarily  be  incorporated  into  the  enacting  clause, 
as  descriptive  of  the  persons  who  could  alone  be  guilty  of  vio- 
lating the  law. 

The  counsel  for  the  defendant  in  error  has  contended ,  that 
the  indictment  is  to  be  held  sufficient,  because  the  ojBTence  is 
charged  in  the  language  of  the  act.  This  is  the  doctrine  as 
announced  by  the  Court  of  Appeals^  in  the  case  of  The  SMe 
vs.  Casselj  2  Har.  ^  GiU,  410,  and  in  The  State  vs.  Dentj 
3  Cr.  ^  Johns.,  8.  As  a  general  principle,  it  is  unquestionably 
correct. 

But  what  is  the  offence  created  by  this  statute,  as  correctly 
expounded  9  It  is  not  the  sale  of  spirituous  liquors  upon  the 
Sabbath.  It  is  the  sale  of  such  liquors  on  that  day,  by  persons 
who  have  been  licensed  to  deal  in  the  sale  of  liquors  of  this 
description,  in  conformity  with  the  laws  of  the  State.  The 
character  and  qualification  of  the  party  charged,  is  a  necessary 
element  in  the  description  of  the  offence.  It  is  conceded  that 
the  offence  is  properly  charged  so  far  as  regards  the  cKi  done; 
the  factum  of  the  sale,  as  the  words  of  the  statute,  have  been 
pursued.  But  the  objection  of  the  counsel  for  the  plaintiff  in 
error  to  the  indictment,  is,  that  the  offender  has  not  been  de- 
scribed. The  distinction  is  manifest.  The  court  is  not  in- 
formed from  an  inspection  of  this  indictment,  that  Adam  Bode 
is  a  licensed  tavern  keeper,  or  a  licensed  retailer  of  spirituous 
liquors.     And  the  fatal  defect  iS;  that  the  party  chained  was 
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not  described  as  a  person  within  the  puiTiew  of  the  statute^ 
and  capable  of  perpeiratiDg  the  prohibited  offence. 

The  necessity  of  incorporating;  into  the  indictment  a  de- 
scription of  the  party  charged,  is  illustrated  by  the  provisions  of 
the  act,  with  respect  to  the  punishment  inflicted  for  this  offence. 

Fx>r  the  first  offence  the  party  is  subjected  to  a  fine  of  not  less 
than  twenty  nor  more  than  one  hundred  dollars;  but  it  is  pro- 
vided,  ^^that  if  he  is  convicted  a  second  time  for  a  like  offence, 
the  license  of  the  person  so  offending  shall  be  declared  null  and 
void  by  the  judge  of  the  court."  And  it  seems  to  us  that  it 
would  be  impossible  for  the  court  to  execute  this  part  of  the 
law^  unless  it  appeared  upon  the  face  of  the  indictment,  that 
the  party  charged  was  a  licensed  tavern  keeper,  or  a  licensed 
retailer,  and  in  a  predicament,  therefore,  to  be  visited  with  the 
forfeiture  denounced  against  the  commission  of  a  second  offence. 

It  follows  froni  the  views  thus  ejrpressed,  that  we  consider 
(he  indictment  as  defective,  and  upon  that  ground  reverse  the 
jqjigraent  of  the  city  court. 

JUDGMENT  REVERSED* 


WiLUAHf  McClellan  vs.  William  Crook, — Dec^r  1848, 

Upon  a  former  appeal  in  this  case,  this  court  passed  a  decree  reyersing  the 
decree  of  the  chancellor,  and  remanding  the  cause  to  the  court  of  chan- 
eery,  with  directions  to  sell  the  mortgaged  premises,  according  to  the  usual 
course  in  such  cases,  unless  the  appellant  should  pay  into  that  court  the 
sum  ascertained,  by  an  audit  directed  to  be  made  in  this  courtt  to  be  due 
the  appellee.    Held  : 

That  this  was  a  final  decree,  disposing  of  the  entire  subject  in  controversy 
upon  the  pleadings  and  proofs  exhibited,  and  the  only  authority  remaining 
to  the  chancellor  over  the  subject  was,  to  carry  that  decree  into  execution. 
He  was  necessarily  confined  to  the  limits  prescribed  to  hiip,  whatever  fur. 
tber  or  ulterior  equity  might  have  arisen  in  favor  of  the  appellant,  after 
the  passing  of  the  original  decree  by  the  chancellor. 

This  decree  has  become  the  law  of  the  case,  and  the  chancellor  cannot  other, 
wise  deal  with  the  matters  adjudicated  by  it,  than  in  the  form  it  prescribes. 

Where  evidence  appears  upon  the  record  of  a  prospective  or  continuing 
equity,  of  the  same  character  as  that  passed  upon,  this  court  will  limit  itself 
to  an  exposition  of  the  principles  involved,  and  remand  the  cause,  to  have 
the  account  stated  in  chancery  within  those  principles ;  but  if  no  such  evi- 
dence appears,  it  will  pass  a  definitive  and  final  decree. 
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Appeal  from  the  Court  of  Chancery. 

The  original  bill  in  this  cause,  was  filed  on  the  21st  of  July, 
1843,  by  William  Crook,  the  present  appellee,  against  McCkl- 
Ian,  the  appellant,  and  one  Sophia  DiuxUely  administrajlix  of 
Alexis  A,  DelmaSy  deceased,  for  the  sale  of  certain  real  estate, 
in  the  city  of  Baltimore,  mortgaged  by  said  DelmaSy  in  his 
life  time,  to  one  Elizabeth  Taggart,  who  afterwards  assigned 
the  mortgage  debt  to  the  complainant. 

The  bill  states,  that  the  mortgage  was  executed  on  the  19th 
of  November  1836,  to  secure  an  indebtedness  of  $2000,  owing 
by  Delmas,  the  mortgagor,  to  the  mortgagee.  That  Delmas 
.afterwards,  executed  a  second  mortgage  of  the  same  property 
to  Israel  Griffith,  of  the  city  of  Baltim/>re,  and  shortly  thereafter 
died,  leaving  the  whole  debt  to  said  Taggart  unpaid,  and  about 
one-third  of  the  debt  due  said  Griffith,  also  unpaid.  That 
Afterweuds,  on  the  28th  of  May  1839,  the  complainant  paid 
isaid  Taggart  the  whole  amount  of  her  mortgage  debt,  and  on 
the  12th  of  February  1840,  received  from  her  an  assignment, 
{duly  executed,  of  said  mortgage,  ajid  her  interest  therein. 
That  after  this  assignrntent,  vi;s.,  on  the  I7th  of  December 
1842,  Griffith,  the  junior  mortgagee,  ypon  a  bill  to  which  Che 
complainant  was  not  made  a  party,  obtained  a  decree  from 
Baltimore  county  court,  as  a  court  of  equity,  for  the  sale  of  the 
mortgaged  premises,  for  the  payment  of  the  balance  due  on  his 
mortgage  claim.  That  under  this  decree,  the  property  was  sold 
Co  WiUiam  McCleUany  (the  appellant,)  for  the  sum  of  $1200, 
subject  to  the  mortgage  assigned  to  the  complainant,  of  the 
existence  of  which  the  trustee  distincdy  informed  McClellan^ 
before  and  at  the  time  of  sale.  The  bill  then  prays  for  a  sale  of 
the  mor^aged  premises  to  satisfy  the  mortgage  debt  so  aasigQed 
to  the  complainant,  with  interest,  and  for  general  relief. 

The  answer  of  McClellau  admits  his  purchase  of  the  prop- 
erty under  the  decree  of  Baltimore  county  court,  and  also  the 
execution  of  the  mortgage  to  Elizabeth  Taggart,  but  insists 
that  after  the  death  of  said  Delmas,  one  Victor  Vallette  pur- 
chased the  equity  of  redemption  in  said  property,  and  paid 
said  Elizabeth  her  mortgage  claim,  and  thereby  said  prop- 
erty became  and  continues  wholly  acquitted  therefrooL    The 
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answer  further  insists;  that  if  said  Crook  should  be  considered 
lawfully  entitled  to  proceed  against  said  property  in  the  hands 
of  respondent  for  payment  of  said  mortgage  debt^  the  said 
claim  must  be  abated  by  allowance  against  said  Crook  for  the 
rents  of  said  property  reasonably  chargable  against  said  Crook y 
for  and  by  reason  of  his  use  and  occupation  of  said  property  for 
seyerai  years  past^  and  ever  since  the  death  of  said  Delmas. 
And  the  defendant  accordingly  chains,  that  said  Crook  has  pos- 
sessed and  enjoyed,  without  paying  rent  therefor  to  any  one^ 
the  said  property  for  the  period  aforesaid. 

The  answer  of  Sophia  Ducately  simply  denies  that  the  said 
Dehnasy,  to  her  knowledge,  left  any  personal  property  what- 
ever,  or  that  any  amount  of  money  has  come  to  her  hands  as 
administratrix  of  the  deceased. 

A  commission  was  then  issued  under  which  testimony  was 
taken,  which  it  is  not  necessary  to  state.  The  auditor  on 
the  I3th  of  November  1844^  reported  two  accounts^  in  one  of 
which,  (account  A,)  made  under  the  instruction  of  the  com- 
^ainant's  solicitor,  he  charged  interest  on  the  mortgage  claim 
from  the  19th  of  May  1839,  to  the  date  of  the  report,  and  cred- 
ited the  rent  of  the  mortgaged  property  at  $400  per'  annumy 
from  the  25th  of  January  1843,  the  day  when  it  was  sold 
under  the  decree  of  Baltimore  county  court;  leaving  due  the 
sum  of  $1938;  with  interest  from  the  date  of  the  report.  In 
account  B,  made  to  meet  the  views  of  the  defendant^  the 
mortgaged  estate  wa«  credited  with  rent  from  the  28th-  of  May 
1839,  when  the  complainant  became  the  assignee  of  the  claim. 
On  the  l'9th  of  the  same  month  the  auditor,  at  the  instance  of 
the  complainant;  stated  another  account  (C,)  wherein  he 
charged  the  mortgaged  estate  with  ceiCain  taxes  and  ground 
renta  paid  by  the  complainant,  so  that  by  this  account  there 
was  due  the  complainant,  the  sum  of  $2129.80^  witb  interest 
from  the  13th  of  November  1844. 

Exceptions  were  taken  to  these  accounts  by  both  parties,  and 
the  chancellor,  (Eland,)  on  thel6th  of  December  1844,  ratified 
and  confirmed  the  auditor's  report  of  the  19th  of  November, 
and  the  account  C^  accompanying  the  same,  and  decreed  the 
property  to  be  sold  for  the  payment  of  the  sum  ascertained  by 
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that  account  to  be  due  the  complainant.     From  this  decree  the 
defendant,  McCleUatiy  appealed,  and  this  court,  at  Jane  term 

1846,  ordered  and  directed  an  audit  to  be  made  in  this  court  in 
conformity  with  its  views  by  a  special  auditor  appointed  for  the 
purpose,  who  accordingly  reported  account   (B,)  in  which 
interest  was  charged  upon  the  mortgage  debt,  yearly,  and  rent 
credited  yearly,  from  the  14th  of  May  1839,  to  the  19th  of 
November  1844,  the  date  of  the  auditor's  report;  which  was 
affirmed  by  the  chancellor.     The  appellate  court  then^  on  the 
26di  of  June  1846,  passed  a  decree,  reversing,  with  costs,  the 
decree  of  the  chancellor  of  the  I6th  of  December  1844,  and 
ratified  and  confirmed  account  B,  stated  by  the  special  auditor 
under  its  direction,  ^^and  for  the  purpose  of  enforcing  the  pay- 
ment of  the   claims  therein  mentioned^  it  is   hereby  further 
ordered;- adjudged  and  decreed,  that  the  said  cause  be  and  the 
same  is  hereby  remanded  to  the  court  of  chancery,  and  that 
unless  the  said  William  McClelkmj  the  appellant,  shall  pay  into 
the  said  court  the  sum  of  $485.49,  with  interest  on  the  sum  of 
$379.12;  from  the  19th  of  November  1844,  until  so  brought 
into  the  said  court  of  chancery,  on  or  before  the  first  day  of 
April  next,  that  then  the  said  mortgaged  premises  be  sold  for 
the  payment  of  the  said  sum  and  interest^  under  the  orders  and 
decrees  of  the  said  court  of  chancery,  according  to  the  usual 
course  of  the  said  court  in  such  cases;  and  that  Samuel  H. 
Taggcart  and  St.  George  W.  Teackle^  be,  and  are  hereby  ap- 
pointed trustees  to  make  said  sale^  they  first  giving  bond  to  the 
satisfaction  and  approval  of  the  chancellor,  for  the  due  execu- 
tion of  the  trust  reposed  in  them  by  this  decree,  and  make 
report  of  such  sales  as  usual  in  such  caseS;  according  to  the 
course  of  the  court  of  chancery." 

The  cause  having  been  thus  sent  back  under  this  decree  to  the 
court  of  chancery,  the  defendant,  on  the  27th  of  February 

1847,  filed  his  petition  in  the  cause,  alleging,  that  the  plaintiff 
Crook,  has,  ever  since  the  period  to  which  the  audit  in  this 
court  is  carried,  (I9th  of  November  1844,)  occupied  said  mort- 
gaged property  without  paying  any  rent  to  your  petitioner,  or 
in  any  wise  accounting  therefor  to  him,  or  being  entitled  to  any 
abatement  whatsoever  for  any  ground-rent  charges ,  or  otherwise, 
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and  bas  refused  to  leave  (he  premises  although  duly  warned  to 
do  so,  whereby^  for  a  long  portion  of  the  time  elapsed  since  the 
said  period  of  the  said  audit,  said  Crcoky  (as  properly  notified 
by  your  petitioner^)  has  become  answerable  for  double  rent, 
which  your  petitioner  accordingly  claims.  Your  petitioner 
exhibits  an  account  of  rents  due  from  said  Crooky  whereby  it 
ai^)ears  that  no  part  of  the  mortgage  claim  remains  due  to  him; 
but  on  the  contrary  said  Cwok  owes  your  petitioner  the  sum  of 
$48d.67,  as  of  the  14th  of  Febmaiy  1847.  The  petitioner 
then  inabts  that  the  property  is  not  liable  to  be  sold,  and  prays 
that  the  ^e  may  be  stof^ped^  and  the  cause  again  referred  to 
the  auditor. 

Upon  this  petition  the  chancellor,  (Johnson^)  on  the  31st  of 
March  1S47,  afterstatingthatthe  decree  of  the  Court  of  Appeals 
had  been  filed  in  the  cause,  proceeds:  ^^This  appears  to  be  a 
final  deeFee>  and  simply  remands  the  cause  to  this  court,  for 
the  purpose  of  carrying  the  said  decree  into  execution,  and  this, 
eoBseqnently,  is  the  only  authority  which  the  chaocellor  has 
Of^er  the  subject.  It  is  thertsfore  ordered  that  the  within  petition 
be  dismissed;  but,  under  the  eiroumstanpes  of  the  case,  it  is 
^itaussed  without  costs.'' 

Frdm  this  decree  the  petitioner,  MoCMUm  appealed,  to  this 
tonxL 

The  cause  was  aigued  before  Uorsey^  C.  J.,  Spence, 
Martin  and  Fiv ck,  J. 

By  Mayer,  for  the  appellant. 

The  Court  of  Appeals  in  passing  its  decree  on  the  former 
appeal  in  this  case,  did  not  limit  itself  to  a  declaration  of  the 
principles  upon  which  the  parties  should  account,  but  went  on 
to  have  an  audit  made  of  the  accounts.  These  could,  in  an 
appellate  tribunal,  allow  no  new  testimony  to  be  given  to  en- 
lai^ge  the  basis  of  the  account,  but  bad  necessarily  to  be  con- 
fined to  the  dcUa  and  the  dates  furnished  by  the  case  as  audited, 
and  as  supplied  with  testimony,  in  the  court  of  chancery.  The 
difficulty  encountered  when  the  case  returned  to  chancery, 
arose  altogether  from  this  court  ordering  an  audit  before  itself, 
43        V.7 
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instead  of  remanding  the  case,  with  directions  comprehensive 
enough  to  embrace  matters  of  the  same  character  as  those 
already  passed  on  in  the  court's  opinion  anddecreci  but  ulterior 
in  account  to  the  latest  periods  included  in  the  proceedings  in 
chancery; — as  then  it  was  not  here  competent  for  McGellanio 
shoW;  that  Crook  coniinued  his  tenant  without  actually  paying 
rent,  for  a  long  space  of  time  after  the  date  up  to  which  the 
audit  in  chancery  on  the  testimony  charged  him,  this  court's 
audit  was  narrowed  to  that  date,  and  so  far  fell  short  of  justice 
to  McClellan  upon  this  court's  adjudicated  principle  in  the 
cause,  a  large  subsequent  rent  indebtedness  existing  to  McCld- 
Ian  on  Crook* s  part.  The  chancellor,  not  denying  the  just- 
ness of  the  view  taken  by  us  of  this  court's  principle,  felt  coo- 
strained  to  dismiss  the  petition,- because  he  regarded  this  court's 
decree  so  peremptoiily  restrictive,  as  only  to  require  payment 
of  the  balance  on  this  court's  audit,  and  to  exclude  all  furdier 
accounting  in  chancery  in  the  pending  cause.  Under  that  in- 
terpetration,  if  we  had  paid  money  to  Crook  after  the  decree 
in  chancery,  and  in  anticipation  of  the  account  passed  by  this 
court,  and  enough,  as  the  result  might  have  showed,  to  extin- 
guish what  this  court  found  due,  we  should  have  been  shut 
out  from  relief,  in  that  cause,  at  least.  If  rents  accrued  to  us 
since  Crook^s  occupation  of  the  mortgaged  property,  how  did 
such  accrued  indebtedness  differ  from  the  effect  of  so  much 
money  paid  in  satisfaction  of  this  court's  decree  on  the  audit 
made  here  ?  The  only  question  then  would  be,  whether  by 
petition  we  could  claim  relief;  and  in  the  cause  then  returned  to 
chancery.  The  cause  was  in  chancery  when  remanded  for 
action  by  the  court  of  chancery.  It  had  possession  of  the  case, 
even  if  the  directioi^  of  the  Court  of  Appeals  were  specific.  If 
even  the  petition  were  not  viewed  as  part  of  the  original  pro- 
ceedings, but  as  a  substantially  new  proceeding,  founded  on 
the  decree  and  on  the  principles  it  adjudged,  was  it  not  a  reg- 
ular act  on  which  relief  could  be  claimed,  as  by  subsequent 
event,  and  on  the  principle  already  conceded,  expanded  beyond 
the  measure  of  this  court's  decree  ?  The  case  then  would  have 
been  analagous  to  that  of  supplemental  matter,  appropriate 
ordinarily  for  supplemental  bill,  which  even  after  decree,  may 
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be  filed  to  extend  (he  relief  on  the  enlarged  ground  of  merits 
dready  adjudged,  which  the  decree  has  awarded;  and  anal- 
<^ous,  too,  to  the  case  of  a  supplemental  bill  for  carrying  into 
execution  a  decree,  which  means  to  enlai^e  the  scope  of  relief 
according  to  subsequent  circumstances,  presenting  themselves 
after  the  decree,  but  identical  with  those  which  were  data  for 
the  measure  of  the  actually  decreed  relief.  3  Daniels  Ch. 
Pracy  157,  192.  This  court  recognizes  this  petition  as  equiv- 
alent to  a  bill,  even  where  it  introduces  a  new  party,  and  a 
distinct  claim  peculiar  to  that  party.  1  Har.  ^  GiU^  504, 
Baiizell  vs.  Fhss.  All  then  that  remains  for  this  court's  delib- 
eration, is,  whether  we  should  be  driven  to  the  cumbrous  and 
cosdy  formality  of  a  bill,  in  place  of  using  the  direct  and  simple 
process  of  petition  engrafted  on  the  decree,  and  on  the  cause  in 
possession,  already  and  fully,  of  the  chancery  court.  That 
point  is  settled  by  the  decision  of  this  court  just  referred  to. 

By  Thomas  S.  Alexandbr,  for  the  appellee. 

On  proceedings  in  chancery,  in  execution  of  a  decree  passed 
by  the  appellate  tribunal,  the  decree  passed  on  appeal  becomes 
the  law  of  the  case,  and  binds  the  chancellor  in  regard  to  the 
entire  subject  of  the  writ.  The  chancellor  is  not  at  liberty  to 
presume  that  the  Court  of  Appeals  has  erred  in  regard  to  any 
question  actually  decided,  nor  can  he  moot  any  question  as 
presented  by  the  record,  other  than  those  which  are  discussed 
by  the  court  above.  He  must  take  the  decree  passed,  as  a  de- 
cree rightly  and  definitively  settling  every  subject  and  every 
question  properly  presented  by  every  subject  in  litigation  in  the 
suit,  and  therefore,  in  executing  the  decree,  he  must  con- 
fine himself  strictly  within  the  limits  prescribed  to  him.  He 
must  award  the  relief  given  in  the  very  form  prescribed. 

I  do  not  understand  this  general  principle  to  be  questioned 
by  the  appellant's  counsel.  His  argument  is,  that  the  decree 
of  the  Court  of  Appeals,  assumes  as  a  principle  the  liability  of 
Crook  for  rent  during  his  occupancy  ;  and  the  enror  in  the  de- 
cree, is  attributed  to  the  defect  in  evidence,  there  being  no 
proof  that  Crook  did  occupy  for  a  day  after  the  date,  which 
is  assumed  by  the  Court  of  Appeals.     Upon  this  statement^  it 
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appears  that  the  decree  is  right^  as  founded  upon  the  record. 
It  disposes  of  the  entire  subject  in  controyersyonthepleadiDgi 
and  proofs  and  pothing  remains  but  to  execute  the  decree. 

The  gntoamen  of  the  petition  then  is^  that  because  of  mat- 
ters arising  subsequent  to  the  decree  of  the  chancellor,  and 
therefore  not  in  issue  at  the  time  of  the  hearing  of  the  cause 
by  the  chancellor,  McCXelbm  is  entitled  to  an  equity  beyond 
that  which  has  been  awarded  him.  This  is  matter  for  a 
supplemental  bill.  Miif.  PL,  61,  62.  Story's  Eq.  PLy 
sec.  328. 

If  there  had  been  no  appeal  in  the  cause,  and  subsequent  to 
the  chancellor's  decree,  and  before  ila  execution,  a  new  mat- 
tei  of  equity  had  arisen  to  McClellan,  he  most  have  filed  hifr 
supplemental  bill,  putting  in  issue  the  new  matter,  and  claim- 
ing such  further  relief  as  that  new  matter  entitled  him  to. 

Upon  appeal,  the  appellate  tribunal  is  obliged  to  acton  the 
record  submitted  to  the  chancellor.  Is  there  error  in  the  chan- 
cellor's decree?  This  is  the  question,  and  it  is  to  be  resolved 
upon  the  very  state  of  pleadings  and  fects  which  were  laid  be- 
fore the  chancellor.  If  then,  after  the  decree  below,  and  prior 
to  the  decree  above,  new  matter  arises,  this  must  of  necessity^ 
form  the  subject  of  a  supplemental  bill,  because  it  cannot  by 
any  form  of  proceeding,  be  brought  under  consideration  of  the 
Court  of  4pp^l8- 

In  some  cases,  where  the  liability  for  a  further  account  is  ajK- 
parent  on  the  face  of  the  record,  the  Court  of  Appeals,  instead 
of  passing  a  definitive  decree,  have  limited  themselves  to  an 
exposition  of  the  principles  on  which  the  account  is  to  be  taken, 
and  remands  the  cause,  with  directions  to  the  court  of  cban- 
cerv,  to  state  the  account. 

In  other  cases,  where  that  further  liability  is  not  sufficiently 
apparent,  the  Conrt  of  Appeals  pass  a  final  decree,  and  there- 
by compel  the  party  to  make  his  new  matter  the  subject  of  a 
supplemental  bill.  The  case  of  Orapater  vs.  OriffUh,  6  Bar. 
and  Johns,,  144,  is  the  very  case  now  laid  before  the  court. 
The  claim  there  was  for  the  hire  of  negroes,  for  time  subsequent 
to  the  date  of  the  auditor's  report.  The  case  decides  that  such 
hires  may  be  recovered  by  a  supplemental  bill^  and  I  rely  on 
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the  whole  texture  of  the  case  to  shew,  that  it  is  matter  for  a 
sui^lemental  bill,  and  not  for  a  petition. 

FaiCK;  J,y  delivered  the  q>imon  of  this  court. 

This  court  at  the  hearing  of  the  former  appeal  between  these 
parties,  having  directed  an  audit  to  foe  made  in  this  court,  therer 
upon  remanded  the  cause  to  the  chancery  court,  with  directions 
to  sell  the  mortgaged  premises  according  to  the  usual  course  in 
such  cases,  unless  Mc  CZs^iofi  should  pay  into  that  court,  the  sura 
ascertained  by  said  audit  in  this  court,  to  be  due  to  the  appellee. 

The  appellee,  {Crook i)  had  been  for  a  series  of  years,  tenant 
of  the  mortgaged  estate;  and  in  the  audit  here  referred  to,  the 
rents  for  which  he  had  become  chaigable,  were  credited  in 
favor  of  McCMlan  against  the  mortgage  demand  of  Crook,  up 
to  the  period  on  which  the  chancellor  decireed,  November  19th 
1844.  It  is  now  averred,  that  Crook  contimied  to  occupy  the 
premises  as  teaant,  subsequent  to  the  period  thus  assumed  by 
the  audit  in  this  court,  and  that  McCleUan  is  consequently  enr 
titled  to  credits,  in  reduction  of  the  sum  decreed  under  said 
audit,  to  be  brought  into  the  court  of  chancery.  He  accord- 
ingly files  his  petition  in  that  court,  shewing  the  amount  of 
nsiifiy  wiueh  he  claims  to  have  accrued  in  his  favor  by  Orook^9 
occupancy  since  the  aUowanice  in  said  audit. 

But  the  chancellor  considering  the  decree  of  the  Court  of 
Appeals  conclusive,  and  that  his  authority  was  limited  to  the 
executioa  of  the  decree,  dismissed  the  petition.  And  the  quesr 
tion  pres^Qted  upon  the  present  appeal  is,  whether  there  is  error 
in  the  opinion  thus  expressed  by  the  chancellor. 

This  petition,  can  in  no  view,  be  considered  as  part  of  the 
original  proceedings,  but  as  substantially  new  matter  of  relief, 
predicated  upon  the  principles  of  the  decree  passed  by  the  Court 
of  Appeals.  That  decree  disposed  of  the  entire  subject  in  con- 
troversy upon  the  pleadings  and  proofs  exhibited;  and  the  cause 
was  remanded  to  the  chancery  court,  with  instructions  to  the 
chancellor  to  enforce  the  decree;  to  direct  the  mortgage  prop- 
erty to  be  sold,  according  to  the  usual  practice  of  the  court  of 
chancery  >  unless  MoCleUan  within  the  time  specified^  paid  into 
courts  the  sum  adjudged  by  this  court  to  be  due.    It  was  a  final 
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decree  of  this  court^  upon  the  appeal^  aud  the  only  authority 
remaining  to  the  chancellor  over  the  subject,  was  to  carry  the 
decree  into  execution .  He  was  necessarily  confined  within  the 
limits  prescribed  to  hin^  whatever  further  and  ulterior  equity 
might  have  arisen  in  favor  of  McClellariy  after  the  passing  of 
the  original  decree  by  the  chancellor.  The  grounds  for  this 
equity  claimed  for  McClellan  was,  that  Crook  continued  to 
occupy  the  mortgaged  premises,  beyond  the  day  assumed  by 
the  Court^f  Appeals;  and  that  the  rents  chargable  for  such  sub- 
sequent occupation^  ougbt  to  be  allowed  in  reduction  of  the 
sum  decreed  by  the  Court  of  Appeals,  because  the  decree  admitB 
in  principle,  the  liability  of  Crookfot  rent  during  his  occupancy. 
Hence  it  is  argued  that  the  chancellor  might,  on  this  principle 
settled  by  the  Court  of  Appeals,  have  entertained  the  petitioD, 
and  granted  the  relief;  considering  the  petition  as  supplemental 
to  the  original  case,  or,  even  as  a  new  proceeding  submitting  a 
continuing  equity,  depending  on  a  principle  already  decided 
by  this  court,  to  belong  to  the  relations  betwoen  the  parties  in 
the  cause. 

But  all  this  necessarily  requires  the  chancellor  to  open  the 
decree  of  this  court,  which  as  before  said,  was  intended  to  be 
conclusive  on  the  chancellor.  He  must  consider  that  decree 
as  rightly  and  definitively  settling  every  question,  properly  pre- 
sented to  the  court,  and  his  action  upon  it  is  strictly  confined 
within  the  limits  presented  to  faim. 

The  matter  now  suggested  by  the  petition  of  the  appellant, 
was  not  in  issue  at  the  time  of  the  chancellor's  decree,  but  has 
arisen  subsequently;  even  if  within  the  principles  declared  by 
the  Court  of  Appeals.  Upon  the  record  before  the  chancellor, 
c^d  on  the  questions  within  that  record,  this  tribunal  has  acted, 
and  passed  a  definite  decree,  in  relation  to  the  entire  subject 
presented  to  the  chancellor,  and  to  this  court.  Thus,  the  whole 
subject  then  in  litigation,  has  been  finally  disposed  of  by  the 
decree  of  this  court  That  decree  has  become  the  law  of  the 
case,  and  the  chancellor  cannot  otherwise  deal  with  the  matters 
thus  adjudicated,  than  in  the  form  prescribed. 

In  presenting  this  case,  upon  argument  by  the  counsel  for 
the  appellant;  it  is  conceded,  that  ^^the  diflSculty  arises  from  to 
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audit  and  decree  having  been  made  ia  this  court,  instead  of 
remanding  the  case,  with  directions  comprehensive  enough  to 
embiace  matters  of  the  same  character  as  those  passed  upon^  but 
ulterior  to  the  period  included  in  the  chancellor's  decree. ' '  But 
no  evidence  appears  in  the  record,  of  such  prospective  equity 
and  occupation  by  Crook y  after  the  date  assumed  as  the  ground 
of  decree.  Where  such  liability  is  apparent  on  the  face  of  the 
record,  the  practice  suggested  is  the  true  one.  And  in  such 
case,  the  court  does  limit  itself  to  an  exposition  of  the  principles 
involved;  and  remands  the  cause,  to  have  the  account  stated  in 
chancery,  within  those  principles.  Such  was  not  the  presenta- 
tion of  this  case,  and  therefore  the  decree  was  definitive  and 
final. 

As  a  final  decree  of  this  court,  conclusive  on  the  chancellor,  he 
was  right  in  rejecting  the  petition^  and  his  decision  is  affirmed. 

DECISION   AFFIRMED. 


Edward  R.  Wheeler  vs.  State,  at  the  iNSTANicfi  and 
FOR  the  use  op  Mary  E.  Bateman  and  TiMo!ftiY  A. 
Smith,  Adm'rs  op  Aquilla  Bateman. — December  1848, 

Since  the  act  of  1825,  ch.  1 17,  a  prayer*  "that  the  plaintiffii  were  not  enti. 
tied  to  recoTer,"  is  too  general,  and  for  refusing  to  grant  such  a  prajer, 
the  judgment  of  the  county  court  cannot  be  reversed  on  appeal  to  this 
court. 

Appeal  from  Charles  county  court. 

This  was  an  action  of  debt,  brought  on  the  30th  of  June 
1846,  by  the  State,  for  the  use  of  the  appellees  against  the  ap- 
pellant, as  principal,  and  John  G.  Chapmauy  as  one  of  the 
sureties  in  a  collector's  bond,  dated  22nd  of  September  1838. 

Wheeler,  the  only  party  taken  under  the  writ,  {Chapman 
haying  been  returned,  non  e^^,)  ajqpeared  and  pleaded  general 
performance.  The  plaintiff  replied,  and  alleged  as  a  breach, 
that  in  the  year  1840,  there  was  allowed  by  the  justices  of  the 
levy  court  of  said  county,  unto  AquiUa  Bateman,  who  was 
then  and  afterwards  register  of  wills  of  said  county,  the  sum  of 
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$171.33,  which  was  assessed  upon  the  inhabhaDts  of  said 
county,  which  the  defeadant  collected  bat  refused  to  pay  over 
to  said  Bateman  in  his  Ufe  txne,  or  to  the  plaintifls  since  his 
death.  To  this  replication  the  defendant  rejoined,  denying 
that  this  allowance  was  made  by  said  levy  court,  or  adsessed  or 
collected  as  ail^fed  in  the  repUcation;  and  upon  thisR^inder^ 
issue  was  joined. 

At  the  trial  the  plaintiffs  proved  by  John  B.  Rt^SerUon^  a 
competent  witness,  that  he  is  at  this  time  clerk  of  the  coonnis- 
sionere  of  diaries  county,  and  that  the  books  and  risoords  of 
the  levy  court  came  into  his  hands  as  sach  after  the  levy  court 
was  abolished  y^  and  that  it  appeared  from  the  records  of  said 
levy  court,  which  witness  then  held  in  his  hands,  and  from 
which  he  read,  that  the  amount  mentioned  in  the  repUcation  was 
levied  in  1840,  by  the  said  levy  court,  for  the  use  of  AquiUa 
BcUeman,  and  that  Edvxxrd  Wheeler  was  collector  for  that 
year.  They  further  proved,  by  John  Lawswij  a  competent 
witness,  that  the  bond  mentioned  in  the  declaration  was  exe- 
euted  by  said  Wheeler ^  on  the  22nd  of  September  1 840,  and 
not  in  1638.  The  defendant  then  prayed  the  court  to  instruct 
the  jury  that,  the  ^^  plaintiffs  were  not  endtled  to  recover," 
which  instrucdon  the  court  refused.  The  defendant  excepted, 
and  the  verdict  and  judgment  being  against  him,  appealed  to 
this  court 

The  cause  was  argued  before  Dorset,  C.  J.,  Martin  and 
Frick,  J. 

By  RE£:t)ER  for  the  appellant,  and 
By  Catjsin  for  the  appellee. 

DoRSEY,  C,  J  .y  delivered  the  opinion  of  this  court. 

The  only  question  presented  for  our  determination  by  the 
record  before  us,  (and  that,  after  the  repeated  decisions  of  this 
court,  is  no  question  at  all,)  is,  were  the  county  court  riglvt  in 
refusing  to  grant  the  defendant's  prayer,  as  stated  in  his  bill  of 
exceptions,  « that  the  plaintifls  were  not  entitled  to  recover  ?" 
So  uniform  and  consistent  have  been  the  adjudications  of  this 
court  since  the  passage  of  the  act  of  1852,  chap.  117,  that  for  a 
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county  court's  refusing  to  grant  such  a  prayer^  its  judgment 
cannot  be  reversed  on  appeal  to  this  courts  that  we  do  not 
deem  it  necessary  to  give  the  names  of  the  cases  in  which  such 
adjudications,  have  been  made. 

The  numerous  other  questions,  which  have  been  argued  at 
great  length  by  the  appellant's  counsel^  not  being  presented  by 
the  record  for  our  consideration^  it  would  be  out  of  place  in 
this  court  to  express  any  opinion  upon  them. 

The  judgment  of  the  county  court  is  affirmed. 

JUDGMENT   AFFIRMED. 


Benjamin  Lawbon  and  others^  t;^.  David  Davis. — De- 
cember 1848. 


A  bill  was  filed  by  the  appollee,  a^nit  hii  guardian,  and  the  aaretiee  in  his 
gaardian's  bond,  for  an  account,  in  which  it  waa  stated,  that  one  of  the 
securities  in  said  bond  waa  solvent.  UKUOt  that  the  party  had  remedy  at 
law,  and  the  bill  was  dismissed. 

Appbai/  from  the  Court  of  Chancery. 

The  bill  in  this  case^  was  filed  on  the  21st  of  April  1841^  by 
the  appellee^  against  the  appellants^  alleging  that  Doctor  Dor 
vid  Davis  J  the  father  of  the  complainant^  died  in  CecU  county 
in  1816,  leaving  a  widow,  Ann  Davis,  and  complainant^  his 
only  child  and  heir  at  law^  also  a  considerable  personal  estate^ 
upon  which  one  Jokn  Mercer  administered;  that  Ann,  the 
widow  and  mother  of  the  complainant^  in  the  year  1820^  in- 
termarried with  Franklin  Betts,  who  was  appointed  guardian 
to  complainant;  by  the  orphans  court  of  CecU  county,  and 
entered  into  a  bond  with  Henry  Lawson,  since  deceased^  and 
fViUiam  />.  Jlfererer^  as  his  sureties;  that  said  fie^/5,  as  such 
guardian^  passed  several  accounts  with  the  orphans  court  of  said 
county,  and  by  his  sixth  and  last  account,  charged  himself 
with  a  balance  in  his  hands,  of  $6770.21,  belonging  to  his 
w€n'dy  the  complainant.  That  said  Henry  Lawsan  died  in 
1823,  leaving  a  last  will  and  testament,  by  which  he  appointed 
Aaron  Clapp  and  WiUiam  H  Freemen,  his  executors,  and 
44        v.7 
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aAer  various  pecuniary  legacies,  to  persons  specially  named, 
bequeathed  all  the  remainder  and  residue  of  his  estate ,  to  bis 
brother  Benjamin  Lawson^  whom  he  also  appointed  sole 
agent,  to  receive  and  pay  the  legacies  above  mentioned;  that 
said  executors  paid  over  to  said  Benjamin  Laweon,  all  said 
legacies,  for  the  use  of  the  legatees,  and  also  in  his  own  right 
as  residuary  devisee,  the  sum  of  $5416.10;  that  said  Benja- 
min afterwards,  in  behalf  of  said  legatees,  filed  a  petition  in 
said  orphans  court,  upon  which  it  was  ordered  by  said  court, 
that  Oearge  E.  Walker  be  received  as  one  of  the  sureties  of 
Fhmklin  Betts  as  guardian  of  complainant,  together  with 
William  D.  Mercery  and  that  the  original  bond  of  said  Beits, 
Mercer  and  Henry  Lawsan^  be  annulled  and  made  void,  and 
that  the  bond  of  Betts,  Mercer  and  Walker ^  be  approved  and 
received  in  lieu  thereof.  The  bill  charges,  that  this  order  is 
nugatory  and  contrary  to  law;  that  complainant,  during  his 
minority,  never  received  any  part  of  his  estate  from  his  said 
guardian,  except  the  items  for  which  he  claimed  credit  in  his 
said  accounts  ;  that  complainant  arrived  at  age,  on  the  9di  of 
March  1836,  and  since  that  time  he  has  not  received,  or  been 
able  to  recover  from  his  said  guardian,  any  part  of  his  estate,  (ex- 
cept a  legacy  of  $3000,)  although  he  has  often  applied  for 
payment  thereof ;  that  Betts  was  insolvent  before  complainant 
airived  at  age,  and  is  still  insolvent.  That  Walker  resides  in 
Cecil  county,  and  is  insolvent ;  that  William  Z>.  Mercer, 
the  other  surety  on  said  bond,  resides  in  the  same  county,  and 
is  solvent.  The  bill  then  prays,  that  the  accounts  of  said 
Betls  may  be  audited,  and  the  baleuice  due  the  complainant, 
be  struck  and  finally  adjusted. 

The  guardian  and  his  sureties,  Benjamin  Lawson  and  the 
executors  and  legatees,  under  the  will  of  Henry  Lawsonj  de- 
ceased, were  made  defendants  to  this  bill. 

The  answer  oi  Benjamin  Lawson  and  other  defendants,  rely 
upon  the  plea  of  limitations,  and  also  set  up  laches,  and  vari- 
ous other  defences  to  the  bill..  After  testimony  taken  under  a 
commission,  the  cause  was  referred  to  the  auditor,  who,  on  the 
20th  of  April  1841,  stated  an  account  between  the  defendant 
Betts y  as  guardian,  and  the  complainant,  by  which  it  appeared 
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that  said  guardian  was  indebted  to  the  complainant  in  the  sum 
of  $5661  .Od;  with  interest  on  $2770.51,  part  thereof  from  the 
date  of  the  account. 

This  account,  the  chancellor,  (Bland ^)  on  the  25th  of  July 
1846,  ratified  and  confirmed;  ^'  and  further  adjudged,  ordered 
and  decreed,  thai  the  said  defendants  pay,  or  bring  into  this 
court  to  be  paid  to  the  complainant,  the  eaid  sum  of  95661.08, 
with  interest  on  the  sum  of  $2770.51,  from  the  2l8t  day  of 
March  1846,  with  costs." 

From  this  decree  the  defendants,  Benjamin  Lawson,  Na- 
thaniel  Lotumorij  William  LawsoUy  Hannah  Marshy  Olivia 
L.  Bosquety  Sarah  Attertony  and  Elizabeth  H.  Marshy  ap- 
pealed to  this  court. 

The  cause  was  argued  before  Dorsey,  C.  J.,  Spbncb, 
Martin  and  Frick,  J. 

By  Mater  and  Nelson  for  the  appellants,  and 
By  Stump  for  the  appellee, 

Spbnce,  J.,  delivered  the  opinion  of  this  court. 

It  is  the  opinion  of  the  court  in  this  case,  that  the  complain- 
ant had  remedy  at  law.  The  bill  alleges,  that  Mercery  one 
of  the  securities  in  the  guardian  bond,  is  solvent  The  decree 
is  leversed  with  costs,  and  the  bill  dismissed. 

decree  reversed  and  bill  dismissed. 


Sarah  Brown  and  others,  vs.  Sarah  R.  Ramsey  and 

others*— Z?cce«i4cr  1848. 

A  testator,  after  varioas  dispoeitione  of  portione  of  his  property,  diroeted, 
that  after  the  death  of  his  wife,  the  whole  of  his  estate,  real,  personal  and 
mixed,  should  bo  sold,  "and  the  money  arising  therefrom  to  be  disposed  of 
as  follows  c"  one  hundred  dollars  to  a  charitable  purpose,  "and  after  which 
sum  is  paid,  the  residue  is  to  be  equally  divided  and  paid  to  the  following 
named  persons,  yiz :  To  the  children  of  my  sister,  H  B,  deceased,  Sarah, 
Levi,  Deborah,  Jeremiah  and  Slater.  To  the  children  of  my  sister,  R  JR, 
BU$kay  Joel,  Sarah  and  Suoannah.    To  the  children  of  my  brother,  E  E, 
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deceased,  George  and  John*  To  the  children  of  my  brother,  J  £,  deceased* 
Isaac,  two  shares.  Samuel  J,  and  the  children  of  his  daughter,  S  K,  de- 
ceased, namely,  John  and  Hannah,  share  and  share  alike,  with  the  ezeep. 
tion  of  lsaae*9  two  shares,  aforementioned."  Hsld  : 
That  the  words,  "share  and  share  alike,  with  the  exception  of  Uau/^M  two 
shares,"  are  not  to  be  confined  to  the  last  sentence,  but  apply  to  the  wholo 
clause,  and  that  the  children  hero  mentioned  are  to  take  per  capita,  and 
not  per  stirpet.  By  dlTidlng  the  fund  into  ajs  many  equal  parts  as  there 
are  legatees,  coanting  Itaae  twice,  the  proportion  of  each  legatee  is  ascer. 
tained,  and  the  distribntion  designed  by  the  testator  eftcted. 

Appeal  from  the  Court  of  Chancery. 

A  petition  was  filed  in  chancery^  on  the  14th  of  September 
1842;  by  Slater  BrowUy  alleging  the  death  of  a  certain  Joseph 
England,  of  Cecil  county,  in  1828,  seized  of  real  and  person- 
al estate,  leaving  a  last  will  and  testament^  duly  executed  on 
the  20th  of  October  1827;  (a  copy  of  which  is  exhibited  with 
the  petition,)  of  which  (he  petitioner,  together  with  Joseph 
Townsend  and  Jeremiah  Brown  were  rppointed  executors  ; 
that  his  two  co-executors  have  died;  and  that;  although  the 
contingency  has  happened,  upon  which  the  executors  were 
authorized  by  the  will  to  sell  the  real  estate  therein  mentioned, 
yet  as  doubts  exist  whether  the  testator  designed  that  the  sur- 
viving ekecutor  should  exercise  the  power  of  sale,  which  is 
expressly  confided  to  their  joint  discretion,  the  interference  of 
this  court  is  asked  to  decree  a  sale,  and  appoint  a  trustee  for 
that  purpose,  and  to  distribute  the  proceeds,  under  the  direction 
of  the  court;  according  to  the  provisions  of  said  will. 

The  testator  by  his  will,  referred  to  in  this  petition,  and  filed 
with  it,  bequeathed  to  his  wife,  Hannah  England^  one-half  of 
all  his  personal  estate;  and  during  her  natural  life,  one-half  of 
the  income  of  his  real  estate;  with  the  use  of  certain  parts  of 
his  dwelling  house;  and  other  privileges.  A  dwelling  house^ 
situated  in  the  city  of  BaUimorCy  he  devises  to  one  Sarah 
GkUbraith',  the  will  then  proceeds  thus: 

"  Item.  I  give  and  bequeath  to  Micah  Oldham^  daughter 
of  my  sister,  MargaretRowles)  to  Ann,  Sarahand  Elizabeth^ 
daughters  of  ray  brother  Elisha  Englandy  by  his  former  wife, 
and  by  his  latter  one,  j&aoc,  Mary^  Joseph,  Elisha,  Samuel 
and  Hannah  ;  to  Hannah  Haines  Kirk^  daughter  of  my  bro- 


OF  MARYLAND.  349 


Brown,  el  «<.,  vs.  Ramsey*  ef  a/. — 1848. 


ihet^Jo/m  England,  deceased,  the  sum  of  one  dollar  each,  to 
be  paid  to  thero  within  one  year  after  my  decease. 

^'  liem.  after  the  decease  of  my  beloved  wife^  I  do  hereby  or- 
der and  direct,  that  the  whole  of  my  estate,  leal,  personal  and 
mixed,  be  sold  to  the  best  advantage,  either  at  public  or  private 
sale,  as  my  executors,  hereafter  named,  may  judge  most 
proper,  and  the  money  arising  thereon,  to  be  disposed  of  as 
foUows :  the  sum  of  one  hundred  dollars  I  give  and  bequeath 
to  the  asylum,  lately  instituted  by  the  Society  of  Friends^  near 
the  city  of  Philadelphia^  and  after  which  sum  is  paid,  the  resi- 
due is  to  be  equally  divided  and  paid  to  the  following  named 
persons,  viz  : 

^^To  the  children  of  my  sister  JESmnoA  ^rot/m,  deceased, 
Sarah,  Levi,  Deborahj  Jeremiah  and  SkUer. 

^<  To  the  children  of  my  sister  Rachel  Reynolds,  Elisha, 
Jbely  Sarahy  Susanna. 

'^  To  the  children  of  my  brother,  Elisha  England^  deceased, 
Qeorge  and  John. 

'<  To  the  children  of  my  brother,  John  England,  deceased, 
baac,  two  shares^  Samuel  J.  England,  and  the  children  of  his 
daughter,  Sarah  Kirk,  deceased,  namely,  John  and  Hanna, 
share  and  share  alike,  with  the  exception  of  Isaac^s  two  shares, 
aforementioned. 

'^  Lastly,  I  do  hereby  nominate,  constitue  and  appoint  my 
cousin,  Joseph  Townshend,  of  the  city  of  Baltimore,  my  bro- 
ther-in-law, Jeremiah  Brown,  and  my  nephew,  SUUer  Broum, 
executors  of  this  my  last  will  and  testament,  with  full  and 
absolute  power  to  sell  and  convey  every  part  of  my  estate 
aforementioned,  in  legal  form,  hereby  revoking  and  annul- 
ling all  former  wills  by  me  made. 

^*  In  witness  whereof,  I  have  hereunto  set  my  hand  and  affix- 
ed my  seal,  this  twentieth  day  of  the  ninth  month,  1827. 

Joseph  England.     (Seal.)" 

Upon  this  petition,  the  chancellor,  (Bland,)  on  the  16th  of 
September  1842,  passed  a  decree,  directing  a  sale  of  the  farm 
on  which  the  testator  lived  at  the  time  of  his  death^  and  a 
frame  dwelling  house  in  the  city  of  Baltim>ore,  and  appointed 
a  trustee  for  that  purpose^  and  directed  him  to  ^^  bring  into  this 
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court  the  bonds  taken  on  the  sale,  together  with  the  purchase 
money,  when  received,  to  be  applied,  under  the  chancellor's 
direction,  after  deducting  costs,"  &c. 

The  iSret  sale  of  the  property,  under  this  decree,  was  set 
aside  by  the  chancellor,  and  a  resale  ordered,  which  was  ac- 
cordingly made  and  finally  ratified  by  (he  chancellor  on  the 
16th  of  February  1846,  and  the  proceeds  brought  into  court 
by  thje  trustee,  and  the  cause  referred  fo  the  auditor,  for  the 
purpose  of  stating  an  account  distributing  the  same. 

On  the  4th  of  June  1846,  the  auditor  made  his  report  ac- 
companied by  two  accounts,  A  and  B.  Account  A  was  stated 
on  the  assumption  that  the  testator  meant,  that  each  set  of 
children  reCerred  to  should  receive  one-fourth  of  the  residue  of 
the  net  proceeds,  to  be  divided  between  them  in  the  manner 
stated  in  his  will,  which  the  auditor  submits  is  the  true  con- 
struction thereof.  Account  B  was  stated  on  the  assumption, 
that  the  devisees  ought  to  take  share  and  share  alike,  with  the 
exception  of  Isaac  England,  to  whom  two  shares  were  as- 
signed. 

Exceptions  to  account  A  were  filed  by  Sarah  Brown^  Levi 
BrawHf  Deborah  Braumy  Jeremiah  Brawn^  Slater  Brown, 
RiMoc  England,  Samuel  J.  England,  John  Kirk  and  Hannah 
Kirk,  who  approved  of  account  B.  But  the  chancellor,  on 
the  10th  of  November  1846,  overruled  these  excepUons,  and 
ordered  account  A.  to  be  latified  and  confirmed,  and  directed 
the  tnistee  to  apply  the  proceeds  accordingly.  From  this  order 
the  above  named  exceptants  appealed  to  this  court. 

The  cause  was  argued  before  Dorsby,  C.  J.,  Spknce, 
Magruder,  Martin  and  Frick,  J. 

By  John  C.  Groome  and  H.  McCullough  for  the  appel- 
lants, and 
By  Constable  for  the  appellees. 

Magruder,  J.  delivered  the  opinion  of  this  court. 

In  the  case  now  before  us,  the  late  chancellor,  by  his  order^ 
dated  10th  of  November  1846,  ratified  an  account  reported  by 
the  auditor,  in  which  he  distributed,  in  the  manner  therein 
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Stated,  a  fund  then  in  that  court,  and  brought  into  it  by  one  of 
its  decrees.  The  appellants  allege,  that  in  the  distribution  of 
that  fund  they  received  a  smaller  proportion  than  that  to  which 
they  are  entitled.  Whether  there  be  any  ground  for  this  com- 
plaint depends  upon  the  construction  of  one  of  the  clauses  of 
the  will,  which  produced  this  controversy. 

It  appears  by  tlie  record,  that  one  Joseph  England^  by  his 
will,  bearing  date  the  20th  day  of  9th  month  1827,  after  many 
dispositions  of  portions  of  his  estate,  directed  a  sale  to  be  made 
of  a  part  thereof  when  his  wife  died,  and  the  clausein  regard 
to  the  distribution  of  it,  which  gives  rise  to  the  controversy^  is 
in  these  words:  '^  After  the  decease  of  my  beloved  wife,  I 
do  hereby  order  and  direct  that  the  whole  of  my  estate,  real, 
and  personal,  and  mixed,  be  sold  to  the  best  advantage,  either 
at  public  or  private  sale,  as  my  executors,  hereafter  named, 
may  judge  most  proper,  and  the  money  arising,  therefrom  to 
be  disposed  of  as  follows  :  the'  sum  of  one  hundred  dollars,  I 
give  and  bequeath  to  the  asylum,  lately  instituted  by  the  So- 
eitiy  of  Friends  near  the  city  of  Philadelphiaj  and  after  which 
sum  is  paid,  the  residue  is  to  be  equally  divided  and  paid  to 
the  following  named  persons,  viz. : 

To  the  children  of  my  sister,  Hannah  Broum^  deceased, 
8arahy  Levij  Debwrak^  Jeremiah  atid  SkUer, 

To  the  children  of  my  sister,  Rachel  Reynolds^  Elisha, 
Joely  Sarahy  Susanna. 

To  the  children  of  my  brother,  Elishtp  England,  deceased^ 
Gearge'snd  John. 

To  the  childrenr  of  my  brother,  John  England,  deceased, 
Isaac y  two  shares  ;  Samuel  J.  England,  and  the  children  of 
his  daughter,  Sarah  Kirk,  deceased,  namely,  John  and  Han- 
nahy  share  and  ^are  alike,  with  the  exception  of  j&oocVtwo 
shares  aforementioned." 

There  is  no  controversy  in  regard  to  theamount  of  the  fund. 
The  question  is,  what  proportion  is  each  legatee  to  receive? 
The  auditor  in  the  account  which  the  chancellor  ratified,  as- 
sumes that  the  testator  meant  that  each  set  of  children  should 
receive  one-fourth  of  the  residue  of  the  net  proceeds,  to  be  di- 
vided betweenthem,  (each  set  of  children.)     This  construe^ 
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tiouy  the  chancellor  adopts,  and  a  different  distribution  would 
give  to  the  parties  appealing,  a  larger  sum  than  they  thus  ob* 
tain,  hence  this  appeal. 

'^  Wills,"  it  has  been  said,  ^<  are  hard  to  be  understood  ;  of- 
ten, without  legal  advice,  they  are  unintelligible,  and  with  it, 
are  of  doubtful  construction.  Many  testators  fail  to  make 
themselves  understood."  This  may  be  the  misfortune  of  the 
present  testator,  or  of  some  of  the  objects  of  his  bounty.  With 
all  the  consideration  we  have  been  able  to  give  to  this  will,  we 
cannot  find  in  it  the  intention  that  this  fund  shall  be  distribu- 
ted as  it  has  been  in  chancery. 

Some  of  tlie  testator's  brothers  and  sisters  were  dead. 
Those  yet  living  were  to  receive  no  part  of  this  fund.  It  ap- 
pears by  the  will,  that  there  had  been,  at  least,  one  sister, 
{MargtMrcty)  who  had  a  daughter  still  in  being,  and  yet  is  not 
admitted  to  a  participation  in  this  fund.  With  respea  to  the 
brotliers  and  sisters  thus  spoken  of  in  this  clause  of  the  will^ 
and  among  whose  children  he  distributed  the  fund,  other 
clauses  of  the  will  show,  that  they  had  other  children  than  those 
here  provided  for.  Nothing  like  a  distribution  per  stirpes  is  so 
manifest  as  to  furnish  an  apology  for  adding  or  expunging 
words,  which  may  be  essential  in  order  to  make  such  a  distri- 
bution. This  fund  is  distributed  by  one  clause  of  the  will,  and 
the  words,  ^^share  and  share  alike,  with  the  exception  of  Isaac's 
two  shares,"  are  not  by  any  means  to  be  confined  to  the  last 
sentence,  but  seem  to  be  introduced,  because  when  the  clause 
was  commenced,  it  had  not  occurred  to  him,  that  ^^equalfy 
divided j^^  was  not  correct,  if  Isaac  was  to  have  two  shares;  or 
it  is  very  possible,  that  his  determination  to  give  to  Isaac  two 
shares  was  formed  after  this  clause  was  commenced,  and  af- 
ter, perhaps,  he  had  (such  is  often  the  case,)  excluded  som^, 
whom,  when  he  said,  "  equally  divided,"  he  intended  to  name 
in  the  clause. 

If  the  testator,  in  naming  the  subjects  of  his  bounty,  had  not 
also  mentioned  their  parents,  it  is  scarcely  to  be  doubted  that 
such  a  distribution  as  the  chancellor  has  made  of  the  fund, 
would  be  contrary  to  the  testator's  declared  intent.  So  if 
instead  of  inserting  the  names  of  their  parente  before  the  objects 
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of  his  bounty,  the  clause  had  said,  '*to  Sarahy  Levij^^  &c., 
namiDg  alt  of  them,  (the  children  of  my  sister  Hannah^)  to 
Eliskay  Joel^  and  other  legatees,  in  the  second  sentence,  (chil- 
dren of  my  sister  Rachel  Reynolds y)  and  in  the  same  way,  had 
given  to  his  other  legatees,  this  certainly  would  not  have  indi- 
cated an  intention,  that  the  fund  should  first  be  divided  into  four 
parts,  and  then  each  of  those  four  parts  to  be  distributed  as  the 
chancellor  has  directed.  Yet  it  is  thought  this  change  in  the 
fltmcture  of  the  sentences^  Would  not  vary  the  disposition  of  the 
property.  Much  greater  liberties  are  often  taken  with  the  words 
wtdcb  are  to  be  found  in  a  sentence  of  a  will,  but  by  no  trans- 
position of  its  words,  can  this  will  be  made  to  direct  a  division 
of  the  fund,  first  mto  four  equal  parts,  and  then  another  division 
of  each  of  those  parts,  into  as  many  pafts  as  are  necessary  to 
make  the  persons  nam^d  in  each  sentence,  With  the  exception 
of  the  lasty  take  the  same  amount. 

'*The  residue  is  to  be  equally  divided,"  and  for  what  pur- 
pose ?  The  will  does  not  say,  with  a  view  to  another  division, 
but  to  be  ^'paid  to  the  following  named  persons. ' '  One  division 
then,  (not  two,)  is  to  ascertain  the  sum,  which  each  of  those 
persons  is  to  receive.  We  are  then  to  look  to  the  number  of 
persons,  who  are  denied  in  this  clause,  as  objects  of  the  testator's 
bounty  3  we  are  to  notice  whether  there  be  any  who  are  to 
receive  more  than  the  others,  and  learning  from  the  clause,  that 
lacMC  is  to  receive  two  shares,  or  twice  as  much  as  any  othet^ 
and  with  respect  to  all  the  shares,  that  they  are  to  take 
^^share  and  share  alike."  that  what  is  given  to  them  is  to  be 
^^equaUy  divided^  ^  among  them,  and  then  by  dividing  the  fund 
into  as  many  equal  parts  as  there  are  legatees,  counting  Isaac 
twice,  we  get  the  proportion  of  each.  Such,  it  seems  to  the 
court,  is  the  manner  in  which  the  testator  designed  that  this 
fund  should  be  distributed. 

The  counsel  for  the  appellee,  has  given  us  a  reference,  to  the 
case  of  Alder  vs.  Becdly  11  Oill  ^  John.y  175.  In  tliat  case 
the  will  was,  that  the  residue  of  the  testator's  estate,  should  be 
divided  '^between  the  children,"  (not  some,  but  all  of  them,) 
"of  his  sister  AnUy  and  the  children  (all  of  them,)  of  his  sister 
Penekpe,  and  it  was  such  a  bequest  as  the  testator  might  make 
45        v.7 
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without  aoy  knowledge  of  the  names  or  the  number  of  them." 
No  intention  is  expressed  that  the  estate  be  equally  divided,  or 
that  the  legatees  should  take  it  share  and  share  alike.  It  was 
a  bequest  to  the  children  of  one  sister,  and  a  bequest  to  the 
children  of  another  sister,  and  one  class  of  children,  (although 
each  of  that  class  is  to  have  a  joint  interest  in  so  much  as  i9 
bequeathed  to  that  class,)  is  to  have  no  interest  in  the  pan 
given  to  the  other  class. 

DECREE  REVERSED,  AND  ACCOUNT  (b)  RATIFIED; 


John  Clabaugh  and  Robert  Landers,  vs»  Jacob  By- 

ERLY. — December  1847. 

Where  there  are  two  mortgages  of  the  same  property,  that  which  is  first  re- 
corded has  preference  under  the  act  of  1825»  ch.  303,  and  a  aabseqaent 
mortgagee  can  have  no  relief  against  a  mortgage  executed  and  recorded 
prior  to  his  own,  unless  he  can  show  it  to  bo  fraudulent  as  against  him. 

The  principle,  that  equity  will  consider  that  as  done  which  ought  to  be  done, 
b  an  established  maxim ;  but  the  court,  in  order  to  be  justified  in  regarding 
an  act  as  done,  must  have  jurkdMition  of  the  case,  and  be  able  to  insist  that 
it  shall  be  done.  A  mere  parol  agreement  to  execute  a  mortgage,  is  one 
of  which  a  court  of  chancery  can  take  no  notice,  and,  of  course,  cannot 
regard  it  as  performed. 

The  recitals  in  a  subsequent  mortgage,  cannot  prejudice  the  rights  of  a  prior 
mortgagee,  acquired  before  its  execution. 

The  rule,  that  a  prior  mortgagee,  who  witnesses  a  subsequent  mortgage,  with, 
out  disclosing  his  own  incumbrance,  will  be  postponed  to  such  subseqaent 
mortgage,  does  not  apply  where  the  prior  mortgage  is  recorded. 

Mere  silence  is  not  sufiicient  to  affect  the  right  of  the  prior  mortgagee. 
There  must  be  actual  fraud  charged  and  proved,  such  as  false  representa. 
tions,  assurancos  of  good  title,  or  deceptiTo  silence  when  information  ia 
asked.  The  burden  of  proving  such  fraud  lies  on  the  subeeqnent  mort. 
gagee. 

Where  a  subsequent  mortgagee  knew  of  the  existence  of  a  prior  mortgage  at 
the  time  his  own  was  executed,  in  September  1842,  but  made  no  complaint 
until  February  1844,  it  was  Held,  that  by  such  a  delay,  he  had  lost  hi* 
equity,  if  any  ever  existed,  in  his  favor. 

Appeal  from  the  Equity  Side  of  Carroll  county  court. 

The  bill  in  (his  case  was  filed  by  Jacob  Byerly^  (the  appellee,) 
against  the  appellants^  and  Jacob  Hupe  and  He7vy  H.  Hopjae, 
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on  the  2SQd  of  February  1844,  for  the  sale  of  certain  real  estate 
mortgaged  to  the  complainant  by  said  Hupe. 

The  bill  alleges  that  Hupe  mortgaged  the  property  in  ques- 
tion, to  the  complainant,  on  the  3d  of  September  1 842,  to  secure 
the  payment  of  his,  (Hupe%)  promissory  note  for  the  siun  of 
$1160,  dated  1st  of  September  1842,  and  payable  to  com- 
plainant, on  or  before  the  1st  of  March  1844,  with  interest  every 
six  months  from  date ;  that  no  part  of  the  principal  or  interest 
of  said  note,  with  the  exception  of  ^0,  has  been  pai<lt>  although 
the  time  for  the  payment  of  the  interest  has  elapsed,  and  due 
demand  has  been  made.  It  further  states,  that  previous  to  the 
mortgage  to  complainant,  said  Hupe  mortgaged  the  same 
property  to  John  Clabaugh  and  Robert  Landers^  by  deed  of 
mortgage  dated  2nd  of  September  1842,  to  secure  the  payment 
of  $192.71,  and  as  counter  security  for  the  payment  of  about 
$4009  but  avers,  that  at  the  time  they,  (Clabaugh  and  Lctn- 
dersy)  received  said  mortgage,  and  at  the  time  it  was  executed, 
they  knew  that  said  Hupe  had  agreed  to  execute  the  mortgage 
to  the  complainant,  and  it  was  understood  and  agreed  by  Hupe 
and  them,  that  complainant's  mortgage  should  be  executed 
first,  and  be  the  first  lien  on  the  property;  and  at  the  time  they 
agreed  with  Hupe  for  their  mortgage,  they  well  knew  that 
Hupe  had  agreed  to  secure  the  debt  due  complainant,  by  a 
mortgage  on  said  property;  and  as  part  and  parcel  of  the  same 
transaction,  it  was  agreed  by  ell  parties  interested  that  com- 
plainant's mortgage  should  be  executed  first,  and  be  thefirst  lien 
on  the  property,  and  said  Hupe  agreed  to  secure  said  note  to 
complainant,  by  mortgage,  at  the  time  it  was  executed ;  and  that 
complainant  has  paid  off  all  the  claims  against  Hupe  enumera- 
ted in  his  mortgage,  and  has  in  all  respects  complied  with  his 
agreement  with  said  Hupe.  The  bill  further  states  that  the 
property  has  been  levied  upon  by  John  H  Hoppe^  the  sheriflT 
of  Carroll  county,  by  virtue  of  executions  issued  upon  judg- 
ments recovered  before  either  of  the  aforesaid  mortgages,  and 
advertised  by  said  sheriff  for  sale.  It  then  prays  for  a  decree 
for  a  sale  to  saiify  the  interest  due  on  complainant's  mortgage 
at  the  time  of  filing  the  bill,  and  that  such  decree  may  be  allowed 
to  stand  as  security  for  the  principal  when  it  becomes  due;  and 
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may  declare  complainant's  morlgage  to  be  preferred  to  ihat  of 
Clabaugh  and  Layulers,  And  that  a  receiver  may  be  appointed 
by  this  court;  to  receive  from  said  sheriff  any  money  that  may 
remain  in  his  hands  as  proceeds  of  the  sale  to  be  made  by  him, 
after  satisfying  said  executions  in  his  bands,  to  be  held  by  said 
receiver  and  applied  under  the  direction  of  this  court  to  the 
satisfaction  of  complainant's  claim  and  for  general  relief. 

Exhibit  A;  filed  with  the  bill  is  the  mortgage  from  j4»cob 
Hupe  to  Jacob  Byerh/y  dated  the  3d  of  September  1842^  and 
recorded  on  the  Sthof  tliesame  month.  It  recites,  that  ^  ^whereas 
said  Hupe  is  indebted  to  said  Byerly  in  a  large  sum  of  money, 
about  9110;  and  said  Byerly  has  agreed  to  advance  to  said 
Hupe  more  money^  in  such  manner  as  to  render  the  same 
available  to  said  Hupcy  in  paying  off  some  judgments  against 
him.  That  is  to  say,"  &c.y  (enumerating  the  judgments,) 
^'it  being  understood  that  said  Byerly  is  to  see  the  above 
judgments  paid;  that  is  to  say,  go  and  pay  them  himself.  And 
it  is  further  agreed  that  said  Byerly ^  having  placed  in  the  hands 
of  Jacob  Grove  $678.41,  which  was  to  go  to  the  payment  of  a 
judgment  of  Thomas  and  Philip  Baltzell  against  said  Hupe, 
and  whereas  in  consideration  and  settlement  of  the  above,  and 
the  above  demands  which  said  Byerly  has  on  said  HupSy  said 
Hupe  gave  his  promissory  note  for  $1160,  dated  September 
Ist,  1842,  with  interest  payable  every  six  months,  which  note 
is  worded  as  follows,  to  wit :  ^  CmroU  county,  September  1st, 
1842.  On  or  before  the  first  day  of  March,  eighteen  hundred 
and  forty-four,  I  promise  to  pay  Jacob  Byerly ^  or  order,  eleven 
hundred  and  sixty  dollars,  with  interest  payable  every  six 
months,  for  value  received.  Signed,  Jacob  Hig>e.^  And 
whereas  it  was  at  the  time  the  note  was  given,  and  the  settle- 
ment took  place,  agreed,  as  part  of  the  transaction,  that  tliese 
presents  should  be  executed,  as  a  mortgage  to  secure  the  pay- 
ment of  said  note:  Now  this  indenture  witnesseth;"  &c.,  con- 
veying the  property,  and  made  defeasible  upon  payment  by 
Hupe  of  said  note. 

The  bill  was  subsequently  amended  so  as  to  charge  that 
Higpe  did  not  owe  Gabaugh  the  money  which  the  mortgage 
(o  him  professed  to  secure,  and  that  the  said  sheriff  had  sold 
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the  property  uoder  said  executions^  for  the  sum  of*$1320y 
which  is  a  much  larger  sum  than  the  debt,  interest  and  costs 
on  all  the  judgments  against  the  property,  and  that  a  large 
sum  of  money  remains  in  the  hands  of  the  sheriff;  which  the 
bill  prays  may  be  applied  in  satisfaction  of  the  complaimant's 
claim,  and  for  an  injunction  restraining  said  sheriff  from  pay- 
ing the  same  over  to  said  Hupe;  which  was  granted. 

The  answer  of  Hupe  denies  the  equities  of  the  bill ,  and  avers 
that  respondent  entered  into  an  agreement  to  execute  a  mort- 
gage to  the  complainant,  apd  one  John  Delaplatw^  jointly, 
for  moneys  advanced,  and  to  be  advanced  him,  by  them;  to 
which  agreement,  however^  Clahaugh  and  Landers  were  not 
in  any  manner  privy,  or  parties,  nor  had  they  any  knowledge 
whatever,  thereof;  that  long  before  said  agreement,  he  had 
promised  and  agreed  with  said  Clabaugh  and  Landers^  that 
Jbe  would  execute  to  them  a  mortgage,  to  secure  the  payment 
of  the  debts  due  to  them,  and  for  which  they  were  security  for 
respondent.  That  complainant  afterwards  refused  to  accept  a 
mortgage  to  Dehplafie  and  himself  jointly,  and  then  respond- 
ent proceeded  to  execute  the  mortgage  to  Clabaugh  and 
Landers;  and  he  distinctly  and  positively  avers,  that  at  the  time 
of  executing  said  mortgage,  there  was  no  agreement  whatever 
that  he  was  to  execute  any  mortgage,  subsequently,  to  saidi 
complainant;  and  that  there  was  no  agreement  or  understanding 
whatever,  that  said  mortgage  to  Clabaugh  and  Landers 
should  be  postponed,  or  in  any  way  subject  to  a  mortgage 
afterwards  to  be  executed  to  complainant.  The  answer  further 
avers^  that  at  the  time  he  executed  the  mortgage  to  the  com- 
plainant, neither  the  complainant  nor  said  Clabaughox  Landers 
were  present,  and  that  he  executed  the  same  at  the  instance  of 
the  counsel  of  the  complainant,  and  not  at  the  instance  of 
the  complainant  himself;  who  had  no  knowledge  whatever 
thereof. 

The  joint  answer  of  Clabaugh  and  LanderSy  admits  the 
execution  of  the  mortgage  to  the  complainant,  and  also  the 
mortgage  to  respondents,  dated  2nd  of  September  1842,  but 
denies,  that  at  the  time  of  executing  the  latter  mortgage^  it 
was  understood,  or  agreed  by  or  between  these  respondents 
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^nd  said  Hupe,  or  the  complainant,  or  any  of  them,  that  Che 
said  Hupe  was  to  execute  to  complainant  a  mortgage  to  secure 
the  payment  of  said  note,  which  was  to  have  preference  to  or 
over  the  mortgage  executed  by  said  Hupe  to  respondents;  and 
they  positively  deny,  that  at  the  time  of  execution  of  said 
mortgage  to  them,  thei-e  was  any  such  knowledge,  understand- 
ing or  agreement,  as  is  alleged  in  the  bill;  that  after  the 
execution  of  both  mortgages,  the  solicitor  of  the  complainant 
called  on  respondent,  Clabaughj  and  requested  him  to  agree 
that  the  mortgage  to  complainant  should  have  preference  over 
respondent's  mortgage,  when  he  expressly  refused  to  enter 
into  any  such  agreement;  and  respondents  distinctly  state,  that 
there  has  never  been  by  them,  or  either  of  them,  any  such 
agreement  or  understanding  whatever,  or  any  other  agree- 
ment in  relation  to  said  subject;  and  that  they  have  always 
considered  their  mortgage  as  having  priority  over  the  mortgage 
to  the  complainant.  The  answer  then  proceeds  to  state  the 
bona  fides  oi  the  consideration  upon  which  their  mortgage  was 
executed.  The  mortgage  itself  is  filed  as  an  exhibit  with  the 
answer,  and  bears  date  the  2nd  of  September  1842,  and  was 
recorded  on  the  same  day. 

The  answer  of  Hoppe,  the  sheriff,  simply  admirs  that  he  has 
in  hand  the  sum  of  §740.62,  proceeds  of  the  property,  which 
he  is  ready  to  pay  as  the  court  shall  direct. 

Upon  the  coming  in  of  these  answers^  the  court  ordered  the 
injunction  to  be  continued  until  further  order,  and  referred  the 
cause  to  the  auditor  to  state  an  account,  settling  and  adjusting 
the  respective  priorities  of  the  complainant  and  respondents 
over  the  fund,  with  directions  to  take  testimony  at  the  instance 
of  either  party,  upon  the  usual  notice. 

Under  this  order  it  was  proved  before  the  auditor,  that  on 
the  2Slh  of  January  1842,  the  BcdtzeWs  held  a  judgment 
against  Hupe,  for  about  $678.41,  upon  w^hich  a  fi.  fa,  had 
been  issued,  and  placed  in  the  hands  of  Groves  the  sheriff; 
and  that  while  said  fi.  fa.  was  in  the  hands  of  the  sheriff, 
Hupe,  to  save  his  property,  induced  Byerly  to  pay  the  sheriff 
the  sum  of  §678.41 ,  to  satisfy  said  fi.  fa.,  upon  an  express 
stipulation  and  agreement  that  said  judgment  should  be  as- 
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signed  to  bim  as  security  for  said  sum.  That  on  the  1st  of 
September  1842,  said  sheriff  held  other  writs  of  j(.  fa,  in  favor 
of  sundry  persons,  against  Hupe^  by  virtue  of  which  Hupe^s 
real  estate  was  advertised  to  be  sold  on  the  1st  of  September 
1842;  and  to  prevent  said  sale,  Byerly  was  induced  by  Hvpe 
to  assume  upon  himself^  and  pay  said  judgments,  which  he 
did  upon  the  express  stipulation  and  agreement,  that  Hupe 
would  secure  him  by  mortgage  on  said  land. 

Jacob  RootySi  competent  witness,  states,  that  on  the  day  of 
sale,  1st  of  September  1842,  he  was  at  the  house  of  Hupe; 
the  sheriff,  Hupey  Clabaughy  John  Delaplone  and  Byerly 
were  present.  It  was  then  agreed  by  Byerly^  Hupe  and 
Delaplanej  that  Byerly  should  pay  up  the  judgments,  and 
Hupe  should  give  him  and  Delaplane  a  mortgage.  Clabaugh 
was  present  when  this  agreement  was  made;  the  claim  of 
Debg)lane  was  for  a  judgment  in  favor  of  the  Frederick  County 
Bctnky  which  was  to  have  preference  over  that  of  Byerly. 

Nimrod  Norrisy  stated  that  a  few  days  after  thfc  day  of  sale, 
he  saw  Clabaugh^  and  conveised  with  him  on  the  subject 
Clabaugh  said  that  he  was  sent  for  to  go  to  Hupe^s  on  the  day 
of  the  intended  sale;  that  there,  after  convei-sing  with  the  parties 
concerned,  Byerly  agreed  to  pay  the  different  claims  to  the 
sheriff,  provided  Hupe  would  give  him  a  lien  on  his  property, 
which  Hupe  agreed  to  do, and  the  sale  was  accordingly  stopped. 
He,  (Clabaughy)  then  called  Hupe  aside,  and  told  him  he 
must  have  some  satisfaction  for  the  notes  he  held ;  that  Hupe 
agreed  to  give  him  any  satisfaction  he  had  in  his  power;  that 
he,  (  Clabaugh^)  agreed  that  Hupe  should  give  him  a  mortgage 
to  come  in  after  Byerly^s  mortgage,  provided  there  should 
be  any  funds  left.  That  the  next  morning,  when  the  parties 
were  about  to  start  for  Westminster ^  he,  (  Clabaugh^)  gave  his 
claims  to  Delaplane^  and  told  him,  that  provided  Hupe 
acknowledged  a  mortgage  to  him  for  the  security  of  said  notes, 
to  come  in  after  Byerly^s  mortgage,  he  should  bring  the  notes 
back,  otherwise,  to  leave  them  in  the  hands  of  the  sheriff  for 
immediate  suit*  Clabaugh,  also,  at  the  same  time,  told  wit- 
ness, that  Delaplane  said,  that  when  they  got  to  Weslmitistery 
Hupe  refused  to  execute  Byerly^s  mortgage,  and  Delaplane 
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then  drew  his.  (Clabangh^^y)  mortgage,  which  Hupe  exe- 
euted. 

John  Delaplane  states^  that  he  wrote  the  mortgage  executed 
by  Hupe  in  favor  of  Clabaugh  and  Landers^  on  the  same  day  it 
was  executed^  (2nd  of  September  1842.)  Clabaugh  and  Lan- 
ders  were  not  present,  and  there  was  no  agreement  between  them 
and  Byerly  on  that  day,  that  there  was  to  be  any  other  mortgage 
executed .  It  was  previously  understood  that  Byerly  and  myself 
were  to  take  a  joint  mortgage  or  deed  of  trust,  whichever  Mr, 
Raymond,  ( Byerly^s counsel,)  should  think  best.  For  my  port 
of  the  mortgage  I  was  to  pay  a  judgment  to  the  sheriff  in  favor  of 
the  Frederick  ban£  against  Hupe.  Byerly  called  on  Mr, 
Raymondy  who  advised  him  to  take  a  separate  mortgage,  which. 
Hupe  refused  to  execute.  When  I  was  drawing  the  mortgage 
to  Olabaugh  and  Landers,  I  asked  Mr.  Raymond,  if  Ht^ 
executed  a  mortgage  on  that  day  to  Byerly,  how  it  was  to  be 
inserted  that  his  (Byerly^s)  was  to  have  the  ptefei*ence?  He 
told  me  that  I  should  insert,  that  Byerly  was  to  have  the  pre- 
ference. I  said  something  about  it  in  the  mortgage,  but  as  Hig}e 
refused  to  execute  the  mortgage  to  Byerly  and  myself,  I  struck 
it  out  before  it  (the  mortgage  to  Clabaugh  and  Lctnders,)  was 
executed. 

On  the  4th  of  June  1846  the  auditor  made  his  report,  and 
stated  an  account,  in  which  he  allowed  the  claim  of  the  com- 
plainant a  preference  over  the  mortgage  to  Clabaugh  and 
Landers,  and  the  court,  (Brewer,  J.,)  on  the  17th  of  July 
1846,  ratified  and  confirmed  this  audit,  and  ordered  and  decreed 
the  sheriff  to  bring  into  court,  to  be  paid  to  the  complainant,  the 
sum  of  $631.00,  the  residue  of  the  funds  in  his  bands.  From 
this  decree,  two  of  the  defendants,  dauSagh  and  Landers, 
appealed  to  this  court. 

The  cause  was  aigued  before  Archer,  C.  J.,  CHAMBSBa, 
Spence,  Magruder  and  Martin,  J. 

By  Wm.  p.  MAULSBYfor  the  appellants,  and' 
By  Jos.  M.  Palmer,  for  the  appellee. 
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Magrudbr,  J.^  delivered  the  opinioD  of  this  court. 

The  appellee  in  this  court  was  the  complainant  in  the 
court  below.  He  insists  that  his  mortgage  dated  the  third  day 
of  September,  eighteen  hundred  and  forty-two,  shall  be  pre- 
ferred to  the  mortgage  of  the  appellants,  not  only  executed  but 
recorded  before  the  execution  of  the  appellee's  mortgage.  Tlie 
act  of  Assembly  of  1825,  chap.  203,  does  not  give  any  such 
preference.  It  provides,  (sect.  1st,)  that  in  case  of  seveml  deeds 
for  the  same  real  or  personal  estate,  the  deed  which  shall  be 
first  recorded  according  to  law,  shall  have  the  preference  in  all 
courts  of  law  and  equity  in  this  State,  if  the  same  be  for  valua- 
ble consideration.  The  same  act  of  Assembly,  in  its  second 
section,  provides,  that  no  person  shall  derive  any  advantage 
from  the  recording  of  a  deed  intended  only  as  a  security  in  the 
nature  of  a  mortgage,  unless  every  instrument  operating  as  a  de- 
feasance of  such  deed  or  mortgage,  or  explanatory  of  its  being 
designed  to  have  the  effect  of  a  mortgage,  or  conditional  deed, 
be  also  therewith  recorded. 

Prima  facie  then,  the  prior  deed  in  this  case,  the  deed  to 
the  appellants,  being  the  deed  not  only  first  executed,  but  also 
first  recorded,  is  to  be  preferred;  and  it  would  seem  that  the 
appellee  has  no  title  to  relief,  unless  there  be  proof  that  the 
mortgage  executed  to  the  appellants,  is  for  some  reason  or  other, 
fraudulent  and  void  as  against  the  appellee.  The  record  fur- 
nishes no  proof  of  any  such  fraud,  or  which  would  warrant  the 
court  in  giving  relief  upon  such  ground. 

If  this  was  a  controversy  between  the  mortgagor  and  the  ap- 
pellee, the  latter  might  have  reasons,  which  do  not  exist  in  this 
case^  for  complaint.  But  the  suit  is  between  mortgagees,  all 
of  them  creditors,  and  to  be  considered  as  bonajide  creditors  of 
the  mortgagor,  and  each  of  them  having  an  unquestionable 
right  to  secure,  if  he  can ,  the  money  due  to  him .  All  of  them 
obtained  a  mortgage,  and  the  mortgages  convey  the  same  pro- 
perty, to  secure  to  each  one  the  money  due  to  him.  The  fund 
has  proved  to  be  insufficient  to  pay  the  several  claims,  and  the 
question  now  is,  which  has,  in  equity,  the  preference  ? 

By  the  appellee  it  is  insisted  that  be  is  to  be  preferred,  be- 
cause of  an  agreement  which  the  mortgagor  made  with  hm 
46        V.7 
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before  the  date  of  the  deed  to  the  appellants^  and  upon  the 
principle^  that  equity  will  consider  that  as  done  which  ought  to 
be  done.  No  doubt^  this^  when  conectly  understood^  is  an 
established  maxim  in  equity.  But  there  aremany  things  which 
a  man  ought  to  feel  himself  bound  to  do,  many  promises,  which 
the  party  promising  ought  to  feel  himself  bound  to  fulfil,  and 
yet  which  the  chancery  court  cannot  compel  him  to  perform. 
The  court  then,  in  order  to  be  justified  in  regarding  an  act  as 
done,  must  have  jurisdiction  of  the  case,  and  be  able  to  insist  that 
it  shall  be  done.  It  is  said  that  on  the  first  September  1842,  the 
mortgagor  promised  to  give  a  mortgage,  and,  simply  for  this 
reason,  he  is  to  be  considered  as  having  given  one  on  that  day. 
Now,  if  this  was  true,  how  could  it  benefit  the  appellees. 
They  would  then  have  a  mortgage  one  day  older  than  that  of 
the  appellants,  but  in  order  to  be  entitled  to  a  preference,  it 
must  be  first  recorded. 

But  the  alleged  promise  is  contradicted  by  the  mortgagor,  and 
there  is  no  written  evidence  of  it.  The  agreement,  then,  is  one 
of  which  a  court  of  chancery  can  take  no  notice,  (see   3rd 
Powely  p.  150,)  and  of  course  cannot  regard  it  as  performed. 
We  are  told  that  the  promise  is  to  be  found  in  the  deed'  of  mort- 
gage executed  on  the  third  of  September.     The  recitab,  how- 
ever, in  that  deed,  cannot  prejudice  the  rights  of  the  appellant, 
acquired  before  its  execution.    But  the  question  in  this  suit  is, 
not  whether  the  mortgagor  ever  made  a  promise  to  the  appellee, 
which  he  is  bound  to  perform,  but  was  there  on  the  2nd  Sep- 
tember 1842,  any  promise  binding  on  the  mortgagor,  and  of 
which  the  appellants  were  bound,  or  could  be  presumed  to  have 
notice?    Of  a  promise  made  the  day  after  the  execution  of  the 
deed  to  the  appellants,  they  could  have  had  no  knowledge,  at 
the  time,  of  the  execution  of  that  deed.     In  this  case,  too,  it  ap- 
pears, that  a  mortgage  has  been  executed  and  accepted  by  the 
appellee,  and  it  would  be  difficult  for  him,  in  this  suit,  and 
after  accepting  of  that  mortgage,  to  maintain  that  he  is  entided 
to  another  mortgage,  or  to  interpolate  into  the  one  which  he 
has  received,  other  provisions. 

Much  has  been  said  about  the  original  claims  against  HupBf 
the  obligor.    They  were  judgments,  and  some  of  these  judg- 
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ments  were  liens  on  the  land^  and  the  appellee^  it  is  thought^ 
ought  to  be  regarded  as  the  assignee  of  (hem.  If  such  was  the 
design,  the  appellee  ought  to  have  taken  care  not  to  pay  them. 
His  contract  ought  to  have  been  made,  not  with  the  debtor,  but 
with  Ihe  creditors,  who,  alone,  could  make  such  contracts  and 
assignments.  If  the  judgcnents  could  be  considered  as  unsatis- 
fied, and  the  appellee  the  assignee  of  them,  it  is  supposed  that 
a  court  of  law  could  give  him  all  the  relief  which  he  now 
seeks,  and  thus  he  would  be  without  excuse  for  coming  into 
equity. 

It  would  seem,  then,  that  both  the  act  of  1825,  before  alluded 
to,  and  the  law  which  previously  existed ,  (see  2  John^s  Ch .  Rpts. , 
603,)  would  tell  us  that  the  mortgage  of  the  appellees  is  not  to 
be  preferred  to  that  of  the  appellants. 

In  the  case  of  Binckerhqffvs,  Lansings  4  John*s  Ch,  Repts.j 
65,  it  is  said,  that  '^although  if  a  prior  mortgagee  witnesses 
a  subsequent  mortgage,  knowing  its  contents,  without  disclosing 
his  own  incumbrance,  he  will  be  postponed  or  barred  ;  yet  this 
rule  does  not  apply,  if  the  prior  mortgage  is  registered."  It  is 
added,  ^^that  to  affect  the  right  of  such  prior  mortgagee,  mere 
silence  is  not  sufficient.  There  must  be  actual  fraud  charged 
and  proved,  such  as  false  representations,  or  denial  upon  inqui- 
ry, or  artful  assurances  of  good  title,  or  deceptive  silence,  when 
information  is  asked.  The  burthen  of  proving  such  fraud 
lies  on  the  subsequent  mortgagee." 

It  is  difficult  to  discover,  upon  what  matter,  to  be  found  in 
this  record,  relief  could  be  obtained  by  the  appellee.  Accord- 
ing to  the  statement  in  his  bill  of  complaint,  the  mortgage  was 
to  be  given  to  secure  the  payment  of  the  money  due  on  a  note 
dated  1st  September  1842,  and  the  mortgage  which  he  says 
ought  to  be  preferred  to  that  of  the  appellants,  states  the  consid- 
eration of  that  note.  The  sum  actually  due  to  the  mortgagee 
at  the  time  was  about  $110;  the  rest  of  the  consideration 
was,  the  ^^  said  Byerly  has  agreed  to  advance  to  said  Hupe  more 
money,  in  such  manner,  as  to  lender  the  same  available  to  said 
Hupe^  in  payingoff  some  judgments,"  (which  are  mentioned) 
'4t  being  understood  that  the  said  Byerly  \b  to  see  the  said  judg- 
ments paid;  that  is,  go  and  pay  them  himself." 
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If  there  was  an  equity  in  the  appellee's  case,  be  seems  to 
have  lost  it,  by  delaying  for  such  a  length  of  time  to  make  it 
known.  The  .deed  which  he  alleges  to  be  fraudulent  against 
him^  was  executed  and  recorded  2nd  September  1842.  The  ap* 
pellee  does  not  pretend  that  he  was  ignorant  of  its  existence^  or  of 
any  of  its  provisions.  Yet,  with  a  knowledge  of  this  deed,  he 
pays  the  money^  although  it  does  not  appear  that  he  was  under 
any  legal  obligation  to  pay  it  and  never  seems  to  have  complained 
of  the  deed  to  the  appellant,  until  he  filed  his  bill  of  complaint 
on  the  22nd  February  1844. 

It  seems  then ,  that  the  verbal  promise  to  execute  a  mortgage 
was  principally  in  consideration  of  a  verbal  promise,  by  the  cre- 
ditor, to  pay  debts,  for  which,  altliough  due  by  the  mortgagor, 
the  mortgagee  was  not  legally  responsible.  The  mortgagee  is 
presumed  to  have,  and  no  doubt  had  a  knowledge  of  the  mort- 
gage of  the  2nd  September,  when  he  was  under  no  legal  obliga- 
tion to  pay  any  portion  of  those  claims.  It  was  his  own  fault  that 
he  afterwards  undertook  to  pay  the  debts,  and  he  cannot  blame 
the  appellants  for  endeavoring  to  secure  themselves;  nor  can  he 
insist  that  they  should  have  forborne  to  take  a  mortgage,  because 
of  an  understanding,  or  promise  between  the  appellee  and  mort- 
gagor, which  could  be  enforced  by  neither.  If,  in  such  a  case, 
and  for  anything  to  be  found  in  this  record,  equity  could  decree 
j:^  that  the  mortgage  first  recorded  should  have  the  preference, 
which  the  act  of  1 826,  before  mentionea,  gives  to  it,  that  law 
would  become  a  dead  letter,  and  the  manifold  evik  which  the 
law  was  designed  to  prevent,  would  still  exist. 

DECREE  REVERSED. 


Robert  Welch,  of  Ben.,  vs.  Edward  A.  Davis. — ^The 
State  of  Maryland  vs.  Edward  A.  Davis. — Decem- 
ber 184S. 

The  judipneat  of  a  eoanty  court,  overruling  a  motion  to  quash  a  writ,  ie  a 
mere  interloeutoiy  order  from  which  an  appeal  will  not  lie. 
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Appeal  from  Anne  Arundel  county  court 

The  appellee  in  these  causes^  on  the  23rd  of  June  1848, 
sued  out  of  said  county  court,  a  writ  of  replevin,  diiected  to 
the  coroner  of  said  county,  commanding  him  to  replevy  certain 
goods  and  chattels,  the  property  of  the  said  Davisy  in  the 
possession  of  Robert  Welch^  of  Ben.j  the  appellant. 

The  appellee  being  indebted  to  the  State  for  rent  due  on  a 
house  and  lot  in  Annapolis y  called  the  '^  Western  Hotel,^^  was 
distrained  upon  for  the  same^  and  Welchy  the  defendant,  was 
the  bailiff  appointed  to  levy  the  distress,  which  he  accordingly 
levied  upon  the  goods,  which  were  replevied  from  his  custody, 
by  the  above  writ  of  replevin. 

The  defendant  appeared  by  James  Boyhy  his  attorney,  and 
moved  to  quash  the  writ,  fur  the  following  reasons  : 

1st.  Because  said  writ  was  illegally  and  improperly  issued. 
2nd.  Because  the  said  writ  could  not  issue  to  affect  the  rights 
of  the  State,  whose  bailiff  the  defendant  was.  3rd.  Because 
said  writ  was  issued  to  replevy  goods  and  chattels  taken  in  dis- 
tress by  defendant  for  rent  due  to  the  said  State. 

It  was  admitted  that  the  State  distrained  for  rent  due  for  a 
house  and  lot  in  Annapolis,  called  the  '^  Western  Hotel ;" 
that  James  Boyle  is  the  deputy  attorney  general  of  said  State, 
for  said  county,  and  the  defendant,  Welch,  the  sheriff  of  said 
county,  properly  appointed  to  make  the  distress;  and  that  the 
property  called  the  Western  Hotel,  was  purchased  at  sheriff's 
sale  by  the  said  deputy  attorney  general,  and  a  deed  executed 
therefore  according  to  law,  on  or  about  the  20th  of  March  1846. 

The  court  overruled  the  motion  to  quash,  and  from  this  or- 
der, the  defendant,  Welch,  appealed. 

The  cause  was  argued  before  Spenoe,  Martin,  Maoruder 
and  Prick.  J. 


By  Boyle  for  the  appellant,  and 
By  Stockett  for  the  appellee. 
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Magruder^  J.;  delivered  the  opinion  of  this  court. 

These  appeals,  placing  before  us  the  same  record^  and  pre- 
senting the  same  pointy  will  be  considered  together. 

The  appellee  sued  out  of  Anfie  Arundel  county  court,  a 
writ  of  replevin  against  Welchy  who  appeared  to  the  suits,  and 
moved  the  court  to  quash  the  writ,  for  the  reasons  assigned. 
The  motion  was  overruled,  and  from  the  order  overruling  the 
motion  the  appeal  is  taken  in  both  cases.  It  is  quite  unneces- 
sary to  state  what  were  the  the  reasons  assigned  for  this  modon, 
as  it  is  the  opinion  of  this  courts  an  appeal  from  such  an  order, 
cannot  be  entertained^  at  this  time,  by  the  court  It  was 
but  an  interlocutory  order^  from  which  the  appeal  will  not  lie. 
^^  No  appeal  can  be  prosecuted  to  this  courts  until  a  decision  has 
been  had  in  the  court  below,  which  is  so  far  final,  as  to  setde 
and  conclude  the  rights  involved  in  the  action,  or  denying 
to  the  party  the  means  of  further  prosecuting  or  defending 
the  suit." — "When  the  proceedings  below  shall  be  termina- 
ted, an  appeal  will  then  lie,  and  all  the  errors  of  the  court 
belew,  in  the  progress  of  the  cause,  will  be  proper  subjects 
for  complaint  of  the  party,  and  for  the  correction  of  this 
court.''  So  said  the  court,  in  Boteler  and  Belt  vs.  The 
State,  7  G.  and  /.,  109. 

If  the  cases  were  properly  before  us,  we  should  not  hesitate 
to  affirm  them. 

^  APPEAXS  PISMIBSEP. 


George  T.  Richards  and  Priscilla,  his  wipe,  vs.  Ben- 
jamin Swan,  Samuel  Swan,  and  Theophilus  Swan, 
Infants,  by  John  Hughes,  their  Guardian  and  next 
Friend. — December  1848. 

A  duly  nuthcnticated  copy  of  a  guardian's  accouDt,  passed  by  the  orphans 
coart,  it  prima  facie  evidonce  to  prove,  that  at  the  date  of  sach  accoont, 
the  wards,  in  whose  favor  it  was  stated,  were  minors,  and  that  the  account, 
ant  was  their  gaardian,  and  as  such,  owed  them  the  amount  therein  stated 
to  be  dae  them. 

A  guardian  passed  his  account  in  the  orphans  court  on  the  27th  of  Juno 
1843,  admitting  therein  a  large  indebtedness  to  his  wards.    And  on  the 
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15th  of  Jaly  1844,  esecnted  a  deed  and  bill  of  sale,  conveying  certain  real 
and  personal  estate  to  his  daughter.  Upon  proceedings  by  the  wards  to 
▼acate  these  deeds,  as  fraudolent  as  against  them  and  other  creditors,  it 
was  Hkld  : 

That  the  admissions  in  this  acconnt  were  evidence  against  the  grantee  in 
said  deeds,  though  similar  admissions  in  the  answer  of  the  gaardian,  might 
not  be  oyidenoe  against  the  said  grantee,  his  co.deftndant« 

Admissions  of  facts,  made  at  a  time  when  they  were  not  in  dispute,  by  a  per- 
son having  then  no  interest  to  make  false  admissions,  and  making  them  to 
charge  himself,  are  evidence  against  him,  and  those  claiming  under  him 
by  title,  subsequent  to  such  admissions. 

Where  the  proehein  ami  of  an  infant  dies  during  the  prosecution  of  the  suit, 
the  court  will  appoint  another. 

Where  a  guardian  has  been  removed  by  order  of  the  orphans  court,  the  ward 
may,  during  his  minority,  come  into  court  by  his  next  friend,  and  call 
such  guardisn  to  account. 

Prior  to  the  aet  of  1835,  ch.  380,  the  general  rule  was,  that  a  creditor,  before 
he  could  61e  a  bill  in  equity  to  pursue  property  fraudulently  conveyed, 
must  obtain,  by  judgment  or  otherwise,  a  lien  on  the  property;  but  that 
act  has  removed  the  necessity  of  a  lien  as  preliminary  to  (his  mode  of  equi. 
table  relief. 

There  is  no-  ascertained  rule  of  law  which  fixes  and  determines,  what  acts  or 
declarations  of  a  party  shall,  in  all  cases,  be  requisite  to  establish  fraud. 
Each  case  must  depend  upon  its  own  circumstances. 

The  conveyances  in  this  case  were  vacated,  upon  proof  that  they  embraced 
all  the  gprantor's  property,  real  and  personal,  were  made  to  his  daughter, 
who  never  did  and  never  could  have  paid  the  considerations  expressed  in 
them ;  that  at  the  time  of  executing  them,  the  grantor  was  greatly  in  debt, 
and  shortly  afterwards  applied  for  the  benefit  of  the  insolvent  laws,  return- 
ing no  property  in  his  schedule ;  and  that  the  whole  transaction  was  a 
schemo  to  defraud  creditors. 

Appkal  from  the  Court  of  Chancery. 

The  appellees  (the  complainants  below)  on  the  25th  of  Octo- 
ber, 1844,  filed  their  bill  on  the  equity  side  of  Charles  county 
court^  by  Allison  Roberts ^  their  guardian  and  next  friend, 
against  the  appellants  and  one  JZachariah  Dentj  praying  that 
certain  conveyances  which  had  been  made  by  Dent  to  the 
defendant,  Priscilla  Richards ^  might  be  set  aside  and  vacated, 
as  fraudulent  against  bis  creditors.  They  alleged  that  Dent 
had  been,  by  the  appointment  of  the  orphans  court  of  Charles 
county,  acting  as  the  guardian  of  the  complainants,  and  in  that 
capacity  had  become  indebted  to  each  of  them  in  a  large  sum 
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of  money  j  that  he  also  is  indebted  to  other  persons,  by  judg- 
ment and  otherwise,  and  is  gready  embarrassed  in  his  circum- 
stances. That,  being  thus  embarrassed,  and  with  a  view  to  de- 
fraud complainants  and  his  other  creditors,  the  said  Dent^  on 
the  15th  of  July  1844,  executed  to  his  daughter,  Priscilla  M. 
Richards,  a  bill  of  sale  of  all  his  personal  property,  consisting 
of  slaves,  &c. ;  and  on  the  sanfe  day,  and  with  the  same  fraud- 
ulent purpose,  conveyed  to  said  daughter  all  his  real  estate  ; 
that  the  consideration  of  $7000,  mentioned  in  each  of  these 
deeds,  never  has  been  paid  by  either  Richards  or  his  wife,  and 
that  they  are  fraudulent  and  covinous.  That  after  the  execu- 
tion of  the  deeds,  the  orphans  court,  upon  application,  re- 
voked the  authority  of  Dent,  as  their  guardian^  and  appointed 
/.  Hughes,  The  bill,  after  stating  other  circumstances  indic- 
ative of  the  alleged  fraud,  charged  that  Dent  was,  at  the  time 
it  was  filed,  a  petitioner  for  the  benefit  of  the  insolvent  laws. 
The  prayer  was,  that  the  deeds  might  be  set  aside,  as  fraudu- 
lent against  creditors;  the  complainants  paid  their  claim,  and 
for  general  relief. 

The  answers  of  Richards  and  wife  deny  any  personal  know- 
ledge of  Denies  indebtedness  to  complainants,  or  of  his  affaira 
and  general  pecuniary  embarassments,  or  of  his  design,  in  the 
execution  of  the  deeds.  They  allege,  however,  that  these  in- 
struments were  executed  for  the  full  considerations  mentioned 
in  them;  and,  as  to  themselves,  deny  all  fraud.  They  admit 
that  but  $7000,  out  of  the  $14,000,  mentioned  as  the  con- 
isderation  of  the  deeds,  was  paid.  They  also  insist,  that 
the  complainants,  if  they  have  claims  against  the  said  Dent,  as 
their  guardian,  should  proceed  upon  his  bond,  at  law,  and  not 
in  equity,  against  the  defendants,  in  respect  of  property^  for 
which  they  allege  they  have  paid,  and  to  which  they  have  a 
fair  title. 

The  answer  of  Dent  adnrits,  that  he  was  appointed  guardian 
to  the  complainants,  and  gave  bond  for  the  faithful  performance 
of  his  duties,  as  such  ;  the  prochein  ami  of  the  complainants 
being  such  surety.  He  also  admits  his  indebtedness  to  com- 
plainants, and  that  he  is  indebted  to  other  persons  ;  but,  that 
^  the  conveyances  to  his  daughter  were  made  for  a  full  and 
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valuable  consideration,  the  said  consideration  being  but  $7000, 
and  not  $14,000,  as  expressed  in  the  two  deeds.  He  ad- 
mits himself  to  be  a  petitioner  for  the  benefit  of  the  insolvent 
laws,  yet  insists  that  he  always  intended  to  pay  the  complainants, 
and  denies  the  fraud  imputed  to  him. 

On  the  30th  of  December  1844,  the  complainants,  by  John 
HuglveSj  filed  their  petition,  stating,  that  since  the  commence- 
ment of  the  suit,  the  said  Allison  Roberts  had  departed  this 
life,  and  that  said  John  Hughes  had  been  appointed  and  quali- 
fied as  guardian  in  his  stead  ;  and  praying  that  said  Hughes 
may  be  permitted  to  appear  as  their  guardian  and  next  friend, 
and  prosecute  the  suit  as siYch.  The  court  (Grain,  J. ,)  on  the 
same  day,  passed  on  this  petition  the  following  order.  '^  Or- 
dered, that  the  prayer  of  the  within  petition  be  granted,  and  that 
John  Hughes  may  appear  as  the  guardian  and  next  friend  of 
Benjamin  Swan  and  others,  in  their  suit  against  Zachariah 
Dent  and  others." 

The  deed  and  bill  of  sale  exhibited  with  the  bill,  are  dated 
15th  of  July  1844,  each  purporting  to  have  been  executed  for 
the  consideration  of  $7000,  paid  by  PrisciUa  M.  Richards 
to  said  Denty  and  conveying  to  her  a  number  of  tracts  or  par- 
cels of  land,  and  several  negroes,  and  other  personal  property. 
After  various  other  proceedings  in  the  cause,  and  its  transfer  to 
the  chancery  court,  under  the  act  of  1835,  ch.  380,  upon  the 
hearing  thereof,  it  appearing  that  the  trustee  of  Dent,  upon  his 
application  for  the  benefit  of  the  insolvent  laws,  had  not  been 
made  a  party  to  the  bill,  the  chancellor,  (Bland,)  by  an  order 
of  the  5th  of  November  1846,  directed  the  case  to  stand  over, 
with  leave,  by  a  supplemental  bill  or  otherwise,  to  make  said 
trustee  a  party. 

And  on  the  28th  January  1847,  such  a  bill  was  accordingly 
filed,  alleging,  that  upon  application  of  said  Deiity  George  T. 
Richards  had  been  appointed  his  trustee  and  duly  qualified  as 
such,  and  praying  subpoena  against  said  Denty  Richards  and 
wife,  requiring  them  to  answer  such  supplemental  matter. 

The  defendants,  Richards  and  wife  admit,  in  their  answer 
to  this  supplemental  bill.  Denies  application  for  the  benefit  of 
the  insolvent  laws,  and  the  appointment  of  Richards  as  hi» 
47         v.7 
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trustee  ;  and  pray  that  complaiDants  may  be  required  Co  file  a 
copy  of  the  proceedings  upon  this  petition,  that  their  character 
may  be  better  understood.  The  answer  then  proceeds  to  state, 
that  at  the  execution  and  delivery  of  said  conveyances,  im- 
peached as  fraudulent  by  the  original  bill,  they,  the  defendants, 
and  each  of  them,  were  uninformed  and  ignorant  of  any  inten- 
tion or  design,  on  the  part  of  Deniy  to  hinder,  delay  or  defraud 
bis  creditors,  or  any  of  them,  or  to  injure,  wrong  or  prejudice 
any  person  or  persons  whatever.  '^  And  the  said  defendant, 
PriscUlay  answering  for  benelf,-  says,  that  the  conveyances 
were  bonajide  executed  and  received,  so  fiur  a?  she  is  con- 
cerned, and  for  a  full  and  valuable  consideration  paid  therefor, 
to  the  said  Dent.^\  The  defendant,  Ge&rge  T.  Richards, 
speaking  as  trustee,  says  he  has  no  title,  as  such>  to  the  pro- 
perty, and  interposes  no  claim  thereto.  The  defendant.  Dent, 
not  answering  said  supplemental  biU^  the  omission  was  after- 
wards supplied  by  agreement.  The  complainants  excepted  to 
the  answer  of  Richards  and  wife,  on  the  ground  that  it  re- 
sponds to  matter  contained  in  the  original  bill,  and  insisting 
that  defendants  should  have  responded  simply  to  the  mat- 
ter contained  in  the  supplemental  bill. 

Exceptions  were  also  filed  by  the  defendants,  (RicfuMrds  and 
wife,)  to  the  averments  of  the  original  bill. 

1st.  Because  it  was  not  therein  shown,  that  the  said  Dent 
had  violated  his  trust,  as  guardian,  or  wasted  or  misapplied  the 
money  or  property  of  his  wards,  at  die  time  of  executing  the 
deeds  complained  of. 

2nd.  That  the  said  bill  shows  no  tide,  legal  or  equita- 
ble, on  the  part  of  the  complainants,  to  impeach  the  said  deeds. 

3rd.  That  the  bill  does  not  show  the  complainants  lo  be 
remediless  at  law  in  the  premises. 

4th.  That  the  complainants  do  not  show  that  they  have 
obtained  a  legal  or  equitable  lien  on  the  property  conveyed, 
they  being  only  stated  to  be  creators  at  large  of  said  Deni. 

6th.  That  the  said  bill  does  not  contain  a  prayer  for  a  sale 
of  the  property  conveyed. 

The  proceedings  upon  Denies  petition  for  ihe  benefit  of  the 
insolvent  laws,  show,  that  he  made  his  application  on  the  /23rd 
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of  October  1844,  exhibitiDg,  a  list  of  bis  creditors;  that  the 
heirs  of  Benjamin  Swan  were  returned  as  creditors,  to  the 
amount  of  $2900^  and  upon  allegations  filed  by  John  Hughes , 
the  present  guardian  of  complainants,  the  jury  found  that 
he  [Dent)  had  made  voluntary  and  fraudulent  transfers  of 
his  property,  prior  to  said  application,  and  thereupon  said 
petition  was  dismissed.  The  defendant,  Gfeorge  T.  Richards, 
was  appointed  trustee  of  said  petitioner,  at  the  time  of  said  ap- 
plication, but  no  property  was  returned  by  him.  It  also  appear- 
ed, that  in  June  1836,  Richards  himself  ,  applied  for  the  bene- 
fit of  the  insolvent  laws.  Commissions  were  issued,  under 
which  evidence,  written  and  oral,  was  returned,  the  purport  of 
which  will  sufficiently  appear  from  the  opinion  of  the  chancel- 
lor, (Johnson,)  who,  on  the  5th  of  May  1847,  passed  a  decree, 
sustaining  the  exceptions  of  the  complainants  to  the  answer  of 
Richards  and  wife  to  the  supplemental  bill,  and  vacating  and 
annulling  the  conveyances  from  the  defendant,  Denty  to  the 
defendant,  PrisciUa,  dated  tlie  16th  of  July  1844,  as  fraudu- 
lent and  void,  as  against  the  complainants  and  others,  creditors  of 
the  said  Dent,  and  directed  the  property  conveyed  by  them  to  be 
sold,  and  appointed  trustees  for  that  purpose,  who  were  directed 
to  give  notice  to  the  creditors  of  Dent,  to  file  their  claims  in 
this  court.  Accompanying  this  decree,  the  chancellor  deliver- 
ed an  opinion,  .in  which,  after  stating  the  facts  of  the  case,  he 
proceeds  as  follows : 

'<  Without  going  into  any  detailed  statement  of  the  proof,  the 
diancellor,  after  a  very  attentive  reading  of  it,  is  of  opinion  that 
the  merits  of  the  case  are  unquestionably  with  the  complain- 
ants, and  that  they  are  entitled  to  the  interposition  of  the  court 
in  their  favor,  unless  such  interposition  is  prohibited  by  some 
insuperable  legal  or  technical  difficulty.  The  proof  in  my 
opinion  establishes  the  following  propositions. 

1.  That  Dent  is  now  and  was  indebted  to  the  complainants, 
his  former  wards,  to  a  considerable  amount,  at  the  period  of  the 
execution  of  the  deeds  complained  of,  and  that  he  was  also,  at 
the  same  time,  indebted  to  other  persons. 

2.  That  in  October  1844,  his  authority  as  guardian  was 
revoked  by  the  orphan's  court,  upon  the  application  of  his 
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sureties  for  counter  security,  one  of  which  sureties  was  the 
party  by  whom  the  present  bill  was  filed^  as  guardian  to  the 
infant  complainants,  and  the  other  the  party  by  whom,  in  the 
same  capacity,  the  suit  is  now  carried  on. 

3.  That  the  said  deeds  embraced  all  the  grantor's  property- 
of  which,  or  of  a  considerable  portion  of  which,  he  retained  the 
possession  and  use. 

4.  That  in  October  succeeding  the  execution  of  the  deeds, 
the  grantor  petitioned  for  the  benefit  of  the  insolvent  laws, 
returning  no  property  in  his  schedule;  and, 

6.  I  am  satisfied  from  all  the  circumstances  of  the  case,  as 
disclosed  by  the  evidence,  that  the  party  to  whom  the  deeds 
were  made,  never  did,  or  could  have  \md  the  consideration  as 
therein  contained,  and  that  the  entire  transaction  was  a  scheme 
to  defraud,  his,  the  grantor's,  creditors. 

Before  adverting  very  briefly  to  the  points  presented  in  the 
argument  of  the  defendant's  solicitor,  it  may  be  proper  to  re- 
mark, that  the  chancellor  thinks  the  complainants'  exceptions 
to  the  answer  of  Richards  and  wife  to  the  supplemental  bill, 
are  well  taken  and  must  be  sustained. 

He  is  of  opinion,  that  though  the  original  and  supplemental 
bill  constitute  but  one  record,  and  must  be  so  regarded  at  the 
hearing,  yet,  as  these  defendants  had  before  answered  the  origi- 
nal bill,  their  answer  to  the  supplemental  bill  should  have 
been  restricted  to  the  matters  stated  in  it,  and  that  they  had  no 
right,  under  pretext  of  answering  the  supplemental,  to  add  to 
or  amend  their  answer  to  the  original  bill.  1  Daniels^  Ch. 
Pr.y  466.  2  lb.,  8:^9.  T/umas  vs,  T/ie  Visitors  of  Fred'k. 
Schooly  7  Oill  and  Johns.,  369. 

The  first  objection  urged  by  the  defendant's  solicitor  is,  that 
during  the  minority  of  the  wards,  no  proceeding  can  be  institu- 
ted in  their  names,  against  their  defziulting  guardian.  But  in 
this  case  the  relation  of  guardian  and  ward  had  terminated  before 
the  commencement  of  the  suit,  and  consequently  the  guardian's 
trust  being  personal,  the  infant  has  the  same  right  to  call  him 
to  an  account,  as  he  would  have  to  call  his  representatives  to 
an  account,  in  case  of  his  death.  And  it  has  been  decided  that 
in  case  of  death  the  infant  may  sue  as  if  he  was  of  age.     And 
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though  an  infant  himself  cannot  call  his  guardian  to  account 
where  the  relation  subsists,  but  must  wait  until  he  attains  his 
majority,  yet  a  third  person  may  do  so  during  the  minority,  for 
the  benefit  of  the  infant  of  whose  interest  the  law  is  especially 
carefal.  Eyre  vs.  The  Countess  of  Shafisburyy2  Peere  Wil- 
hamsy  119. 

The  chancellor,  therefore,  thinks  that  this  objection  cannot 
be  maintained.  The  next  objection  is,  that  the  present  bill, 
which  seeks  to  render  the  property  conveyed  by  these  deeds 
liable  for  the  claims  of  the  complainant,  cannot  be  supported 
unless  a  lien  is  shown,  or  at  least,  a  failure  of  any  remedy  to 
recover  the  claim  at  lanr. 

But  the  office  of  guardian  is  that  of  a  trustee,  and  the  general 
power  of  this  court  to  superintend  the  execution  of  trusts,  is 
expressly  preserved  by  the  16th  sec.  of  the  act  of  1798,  ch. 
101,  sub.  chapter  12. 

It  is  undoubtedly  true  that  prior  to  the  act  of  1835,  chapter 
380,  the  general  rule  was,  that  before  a  creditor  could  file  a 
bill  in  equity,  to  pursue  property  fraulently  conveyed,  he  must 
have  qualified  himself  so  to  proceed,  by  obtaining  a  judgment 
with  respect  to  real  property  and  a  judgment  and  fieri  facias 
where  personal  property  is  to  be  reached:  but  it  is  cquall}^  true 
that  there  are  some  exceptions  to  the  rule  as  shown  by  the  case 
of  Birely  Sf  Holtz  vs.  Stanley ,  5  GiU  4*  Johns,  y  433,  and  it  is 
possible  that,  as  in  this  case,  the  guardian  who  instituted  and 
prosecuted  this  suit,  is  the  surety  in  the  bond  given  by  Dent  for 
the  faithful  performance  of  his  trust  as  guardian,  and  conse- 
quently could  not  himself  maintain  an  action  on  the  bond,  at 
law,  this  case  might  be  regarded  as  constituting  an  exception  to 
the  general  rule,  Cfrafiam  vs.  Harris,  5  GiU  ^  John.,  490. 

It  is  not,  however,  necessary  to  decide  this  question,  as  it 
seems  to  me  clear  that  the  2nd  section  of  the  act  of  1835,  ch. 
380,  relieves  this  case  from  the  objection,  admitting  that,  inde- 
pendently of  this  act,  it  would  have  been  fatal.  The  legisla- 
ture by  the  enactment  in  question,  have  most  explicitly  ex- 
empted creditors  from  the  obligation  to  obtain  judgment,  before 
they  shall  be  permitted  to  proceed  in  equity  to  vacate  fraudulent 
conveyances.    The  objection  upon  theground  of  inconvenience 
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in  the  executiou  of  the  law,  the  chancellor  thinks,  may  be 
readily  overcome  by  the  application  of  the  ordinary  rules  and 
principles  which  govern  the  court  in  analagous  cases. 

This  hill  charges,  that  the  deeds  which  it  assails  were  of  all 
the  grantor's  property,  and  that  they  were  without  considera- 
tion, and  to  hinder,  delay  and  defraud  the  complainants  wha 
were  his  creditors,  as  well  as  his  other  creditors. 

It  prays  that  they  may  be  set  aside  as  fraudulent,  that  the 
claims  of  the  complainants  may  be  paid,  and  for  general  relief. 

The  cbftncellor  thinks  the  complainants  have  both  stated  and 
proFi^d  a  su4lcient  ease,  and  will  sign  a  decree  vacating  the 
jconveyaqyces,and  i^pointing  a  trustee  to  sell  the  property." 

From  this  decree  the  defendants,  Richards  and  wife  appeal- 
ed to  this  court. 

The  cause  was  argued  before  Dorsev,  C.  J.,  Spencs^ 
Martin,  Magruder  and  Fricic,  J. 

By  Robert  J.  Brent,  for  the  aj^Uants,  and 
By  Causin  and  Alexander,  for  the  appellees. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

The  aigument  of  the  a[^lant^s  solicitor  in  this  cause,  in- 
sists, that  the  decree  of  the  chancellor  should  be  reversed,  ^'be- 
cause the  infancy  of  the  complainants  should  have  been  prov- 
ed, as  it  was  material." 

The  account  proved  by  SSaehoariah  Dentj  and  passed  by  the 
orphans  court  of  Charles  county,  on  the  27th  day  of  June 
1843,  a  duly  authenticated  copy  of  which,  from  the  records 
of  said  court,  was  filed  in  this  cause,  marked  exhibit  C,  i&  pri- 
ma facte  evidence  to  prove,  that  on  the  27th  day  of  Jime  1843, 
the  said  DetU  admitted,  that  Benjamin  Swan^  and  Theo^ 
philus  Swan^  were  minors,  that  he  was  their  guardian,  and 
that  as  guardian,  he  was  indebted  to  them  the  amount  staled 
in  said  account.  The  account  is  stated  as  follows,  ^^ Benjamin 
Swcaiy  Samuel  Swan^  TheopkUus  Swan^  minora,  in  account 
with  Zachariah  Deni,  their  guardian."  It  is  true,  excep- 
tion was  taken  to  this  account,  as  inadmissible  in  evidenoa 
because  of  its  fimn,  and  it  was  insisted  that  it  was  not  accord- 
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ing  to  the  requirements  of  the  law>  being  raised,  or  embracing 
the  accounts  of  the  three  minors  in  one  statement,  when  they 
should  have  been  separate  and  distinct  accounts.  We  are  not 
aware  of  any  form  prescribed  by  law,  and  we  are  well  satisfied 
that  there  is  no  provision  of  law  to  exclude  this  account,  as  an 
admission,  on  the  part  of  Deniy  that  he  was  guardian  to  the 
three  SwrntSy  and  that  as  guardian,  he  owed  them  the  a- 
mount,  stated  by  him  in  this  account  to  be  due  to  them.  But 
it  was  insisted  that  these  admissions  of  Dent,  were  not  evi- 
dence against  Richatds  and  wife,  and  as  they  had  not  admit- 
ted these  ihcta  in  their  answers,*  the  admissions  of  Dent,  in  his 
answer,  or  otherwise,  could  not'  be  evidence  against  them.  Let 
it  be  conceded,  that  the  admisrions  of  Dent  in  his  answer  are 
not  evidence  ageinsW  Hichards  and  Wife,  it  by  no  means  fol- 
lows, that  his  admissions,  made  by  this  account,  exhibit  C,  are 
not  evidence  agMnst  them.  JUTS'.  Ilichatcb  claims  tide  under 
the  deed  and  bill  of  sale,  sou^t  to  be  set  aside  in  this  case, — 
under  Deni, — ^which  deed  and  bill  of  sale  were  executed  on  the 
16th  of  July  1844.'  The  admissions  madeii^this  account  were 
made  on  the  27th  of  June  184B,  nearly  a  year  before  Dent 
executed  the  deed  and  bill  of  sale  to  his  daughter^  PrisdUa 
Biiduxrds.  It  certainly  cannot  be  questioned,  that  admissions 
made  by  him  of  fiicts,  of  which  he  was  conusant,  at  a  time 
when  they  were  not  in  dispute,  having  no  intefest  to  make 
false  adkmssions,  and  maldng  them  to  charge  himself,' are  evi- 
dence against  him,  and  those  claiming  under  him,  by  title,  sub- 
sequent to  such*  admissions,  lb  this  account,  DenJi  states  these 
complainants  are  minors,' that  he  is  their  guardian,  and  ae  such 
has  received  the  amount,  stated  in^  this  account  to  tbeijp  credit; 
and  as  tbeir  guardian,  has  disbuiaed  for  them /in  their  main- 
tenance, dbc,  the  several  sums  of  money  therein  chaiged  to 
them,  all  of  which  he  has  verified  on.  oath,  k  is  to  be  re- 
membered, that  these  admissions  are  made  at  a  time  when 
Dent  is  in  the  possession  of  all  the  estate,  real  and  personal, 
embraced  io  the  two  deeds,  which  the  bill  of  complaint,  in  thn 
case,  seeks  to  vacate  and  set  aside,  on  the  ground,  that  they 
were  made  and  executed  for  the  purpose  of  defrauding,  and 
with  the  view  to  hinder  and  delay  the  complainants,  and  the 
i>ther  creditors  of  the  said  Dend^  from  recovering  their  money. 
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These  declarations  and  admissions,  made  by  Dent  the  grant- 
or in  these  deeds^  anterior  (o  their  execution^  certainly  are 
competent  and  admissible  evidence  of  the  facts  they  tend  to 
prove,  against  Priscilla  Richards,  the  grantee  in  said  deeds. 
One  of  the  appellant's  points  in  this  case,  is,  that  there  is  no 
prochdn  ami  in  this  suit.  The  allegation  in  the  bill  is,  that 
Dent  was  the  guardian  of  Benjamin  Swan  and  Theophibis 
Stpan,  that  tlie  orphans  court  of  Charles  county,  on  the  22nd 
of  October  1844,  revoked  his  guardianship,  as  is  shown  by  an 
extract  from  the  record  of  proceedings  of  said  court,  regularly 
certified  by  the  register  of  wills  of  Charles  county.  The  bill 
in  this  case  was  filed  by  the  complainants,  by  their  guardian 
and  next  friend,  Allison  Roberts.  The  complainants,  Befija- 
min  Swan  and  Theophilus  Swafiy  by  \fbhn  Hughes^  their 
guardian  and  next  friend,  filed  their  petition  in  this  cause,  sug- 
gesting the  death  of  Allison  Roberts,  their  guardian  and  next 
friend,  and  praying,  that  John  Hughes  might  bepermiued  to 
appear  as  their  guardian  and  next  friend  in  said  suit;  on  which 
petition  Charles  county  court,  as  a  court  of  equity,  at  Novem- 
ber term,  1844,  of  said  court,  passed  the  following  order :  "Or- 
dered, that  the  prayer  of  the  within  petition  be  granted,  and 
that  John  Hughes  may  appear  as  the  guardian  and  next  friend 
of  Benjamin  Swan  and  others,  in  their  suit  against  Zachariah 
Dent  and  others."  If  the  next  friend  die,  the  court  will  take 
upon  itself  to  appoint  another.  Lancaster  vs.  Thornton,  1 
Ambler,  398.  Braeey  vs.  Sandiford,  3  Maddox  468.  This 
we  deem  ample  authority  to  sustain  the  court  in  this  ap- 
pointment, without  argument  on  our  part. 

It  was  insisted,  that  during  the  minority^  tlie  wards  could 
not  sue  for  the  debt  due  from  their  former  guardian.  Chancel- 
lor Kent,  in  Monell  vs.  Monell,  5  Jno.  Ch.  i?.,  297,  says, 
that  it  is  too  plain  a  proposidon  to  stand  in  need  of  authorities ; 
that  the  infant  ward  may  come  into  this  court  by  his  next  friend, 
and  call  his  guardian  to  account,  or  require  him  to  give  better 
security,  if  the  state  of  the  case  should  require  it.  Vide  2  Pr, 
Wms.  lVd,Eijre,  vs.  The  Countess  of  Shaftsbwy.  A  court 
of  chancery  will  interpose,  if  guardians  give  occasion  to  suspect 
their  behavior.    I  Pr.  Wms.  704.    Beaufort^  vs.  Berty.    In 
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ibis  case  now  uader  consideratioD,  Denies  guardianship  had 
been  revoked  by  the  orphans  court  of  Charles  county,  before 
this  bill  was  filed.  It  wgls  urged  in  the  argument,  that  these 
complainants  could  not  proceed  in  this  form. to  vacate  and  set 
aside  these  deeds,  because  they  had  not  first  obtained  a  lien  on 
the  property,  by  judgment  or  otherwise.  We  concur  in  the 
ojanion  of  the  chancellor  in  this  case,  that  this  was  the  rule  of 
law,  anterior  to  the  act  of  1836,  ch.  380,  with  some  exceptions; 
since  this  act,  however,  the  necessity  of  a  lien  as  preliminary 
to  this  mode  of  equitable  reKef,  is  obviated.  Another  ground 
of  objection  taken  to  this  decree  by  appellant's  counsel  in  the 
aigament,  is,  ^'  that  there  is  no  sufficient  evidence  of  fraud  or 
collusion  between  the  said  Zachariah  Dent  and  the  tUchardSy 
and  more  especially  PriseiUa  Richards^  to  justify  the  decree 
that  was  thus  rendered."  There  is  no  ascertained  rule  of  law 
which  fixes  and  determines  what  acts  or  declarations  of  a  party 
shall,  in  all  cases,  be  required  to  establish  fraud,  but  on  the 
contrary,  the  badges  of  fraud  may,  and  often  do,  vary,  accord- 
ing to  the  intellectual  capacity  and  moral  depravity  of  the 
perpetrator,  the  end  designed  to  be  obtained,  and  the  means 
by  which  it  is  to  be  accomplished.  In  this  case,  we  concur 
entirely  in  the  opinion  of  the  chancellof ,  in  regard  to  the  charac- 
ter of  the  deeds  from  Dent^  the  father,  to  PrisdUa  the  daugh- 
ter. We  are  satisfied,  from  the  circumstances  of  the  case  as 
disclosed  by  the  evidence,  that  the  party  to  whom  the  deeds 
were  made,  never  did^  or  could  have  paid  the  consideration,  as 
therein  contained,  and  that  the  entire  transaction  was  a  scheme 
to  defraud  the  grantor's  creditors.  The  decree  of  the  chancel- 
lor is  affirmed  with  costff,  and  the  case  remanded  for  further 
proceedings. 

BGORBE  AFFIRMED,  ANB  OAUSE-  RBMAND£]>. 


F&ANKLiN  Gardner  vs.  Martin  Lewis,  Permanent  Trus- 
tee OF  William  Holton,  Sr* — December  1848. 

EeporU  of  adjudged  cues,  are  not  eridence  of  what  is  the  law  of  the  State 
or  eoimtij  ia  which  they  are  pronoaooed.    The  written  law  of  foreign 
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coontriei  shoald  bo  proved  by  the  Uw  itaelf,  ae  written,  and  tbe  eewinoB, 
cattomarj  or  unwrillen  law,  by  witnesseB  acquainted  with  the  law. 

The  rale  of  comity  is  overruled  by  positive  law.  If  the  laws  of  this  State 
and  another  State  shoald  differ,  it  cannot  be  made  a  question  here  which 
shall  prevail.  Where  there  is  no  constitutional  barrier,  oar  coorts  are 
bound  to  observe  and  enforce  the  statutory  provisions  of  our  own  State« 

A  nation  will  not  saflfer  its  own  subjects  to  evade  the  operation  of  its  own 
fandamental  policy  or  laws,  or  to  commit  fraud,  in  violation  of  them,  by 
any  acts  or  contracts  made,  with  that  design,  in  a  foreign  country,  and  it 
will  judge  for  itself  how  far  it  will  adopt,  or  how  far  it  will  reject,  any  such 
acts  or  contracts. 

H  and  O,  citixens  of  Maryland^  entered  into  an  agreement  in  Wa^ungtom 
city,  D,  C,  by  which  the  former  admitted  an  indebtedness  to  the  latter, 
and  agreed,  that  certain  goods  attached  by  the  latter  in  Norfolk,  Fs., 
should  be  the  property  of  O,  and  directed  an  order  to  the  oificer,  in  whose 
custody  said  goods  were,  to  deliver  them  to  (7;  and  also  agreed,  that  cer- 
tain notes  then  given  by  one  7,  in  favor  of  H^  should  bo  held  by  G,  fur 
so  much  of  said  debt  as  the  Norfolk  goods  failed  to  pay.  G  afterwards  re- 
moved these  goods  and  notes  to  Maryland,  and  an  action  of  troter  wu 
instituted  against  him  by  L,  the  trustee  in  insolvency  of  H,  (who  had  in 
the  meantime  applied  for  the  benefit  of  the  insolvent  laws  of  Maryland,) 
Alleging,  that  this  tranaadion  was  in  fraud  of  the  creditors  of  H.  Hiui, 
that  tbe  validity  of  this  agreement  must  be  determined  by  the  laws  of  ife# 
ryland. 

Fraud  and  extortion  in  procuring  a  written  agreement,  if  established,  whether 

>    it  be  technically  duress  or  not,  will  invalidate  the  instrument. 

If  an  insolvent  could  himself  sucoossfully  impeach  an  agreement  tranfferrisf 
property,  for  fVaud,  the  property  remains  in  him,  and  is  transferred  to  his 
trustee,  who  then  acquires  a  right  to  sue  for  it,  and  even  if  the  insolvent 
could  not  sue  for  it,  being  particepa  criminis,  yet  the  trustee  may. 

Whether  a  deed  bo  fraudulently  obtained  from  an  insolvent,  or  bo  the  rcsoh 
of  fraud  practised  upon  him,  if  thereby  his  creditors  are  defrauded,  the 
trustee  is  the  person  to  claim  the  property  in  their  4>ehalf. 

By  our  laws,  all  the  property  of  an  insolvent,  wherever  situated,  Is  convejred 
to  the  trustee,  and  though  other  States  may  not  so  declare  in  regard  to 
property  for  which  the  trustee  brings  suit  in  their  courts,  yet,  if  the  pro- 
perty be  brought  back  to  Maryland,  our  courts  will  regard  it  as  part  of  tbe 
trust  fund,  to  which  the  trustee  is  entitled. 

Where  our  statutes  declare  the  deed  of  an  insolvent  fraudulent,  although  oar 
courts  cannot  meddle  with  the  property  while  without  our  territory,  still 
here,  it  is  regarded  as  part  of  the  trust  fund,  and  if  it  be  brought  into  Ma^ 
ryland,  they  will  entertain  a  suit  for  it,  and  in  deciding  such  suit,  will  be 
governed  by  the  statutes  of  Maryland,  disregarding  the  lex  rei  aitm. 

It  is  not  necessary  for  the  trustee,  in  order  to  recover  in  trover  goods  fnodo. 
lently  obtained  from  the  insolvent,  to  pay  or  tender  to  the  defendant  the 
money  he  paid  to  the  insolvent  at  the  time  when  the  fraudulent  agreement 
was  entered  into,  and  as  a  consideration  therefor. 
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if,  who  wnB  in  erobarraned  circnmatances,  called  a  meetin^r  of  hit  credi. 
ton,  with  the  approval  of  the  appellant,  one  of  them,  for  the  purpose  of 
asking  an  extension  of  credit.  The  appellant  said  he  could  not  attend, 
but  would  send  J,  his  clerk,  to  represent  him  in  "the  most  favorable  man. 
ser."  At  this  meeting  it  was  agreed,  that  nothing  could  be  done  without  an 
inventor]!  of  IT*  property,  and  that  he,  (//,)  should  go  to  Washingtoftt  end 
other  places  where  his  goods  were,  to  make  out  one,  and  J  and  the  other 
creditors  agreed,  that  in  the  interim  (five  days,)  no  legal  proceedings  should 
be  instituted  against  him.    Heu>: 

That  Jf  as  his  agent,  was  authorised  to  enter  into  this  agreement  for  the  appeU 
lant,  and  that  it  was  a  positive  contract  binding  upon  him,  and  founded  in  a 
ntfficient  consideralion,  both  on  the  part  of  the  debtor  and  the  other  credi- 
toiTB ;  «nd  that  an  attachment  issued  by  the  appellant  on  the  goods  of  H,  in 
Norfolk,  Va.t  the  day  after  this  agreement  was  made,  was  in  fraud  thereof. 

When  creditors  assemble  for  such  a  purpose  as  above  stated,  there  is  a  contract, 
inter  Bti  necessarily  implied,  that  each  shall  act  in  good  faith  and  do  nothing 
to  frustrate  the  common  object,  a  breach  of  which  is  a  gross  fraud. 

The  act  of  1634,  making  void  conveyances  made  by  applicants  for  the  benefit 
of  the  insolvent  laws,  does  nt>t  apply  to  any  oaee  where  the  creditor  or  secu. 
rity  receiving  such  conveyance,  shall  appear  not  to  have  notice  of  the  condi. 
tion  of  insolvency  of  the  debtor. 

The  county  court  instrncted  the  jury,  that  if  they  found  that  the  debtor  intended 
to  tfBfusfer  \m  property  to  a  creditor  by  a  certahi  agreement,  and  at  the  time 
of  s«oh  agreement,  he  had  no  reasonable  expectation  of  being  exempt  from 
liability  or  execution  for  or  on  account  of  his  debts,  without  applying  for  the 
benefit  of  the  insolvent  laws,  and  that  the  creditor  at  the  time  had  notice  of 
the  debtor's  condition  of  insolvency,  then  such  transfer  was  made  under  a 
view  and  intent  of  becoming  an  insolvent  debtor,  with  intent  thereby  to  give 
m  undue  and  improper  preference  to  such  creditor,  and  vested  in  him  no  title 
to  the  property.    Hxld,  that  this  instruction  was  properly  granted. 

When  any  transaction  necessarily  produces  the  effect  which  a  statute  declares 
fraudulent  as  against  creditors,  the  court  may  pronounce  such  act  fraudulent. 
Whatever  is  the  necessary  consequence  of  an  act  deliberately  done,  thai  the 
law  premimes  every  man  to  intend. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  trover y  insthuted  by  the  appellee,  as 
permanent  trustee  of  William  Holton,  Sen.f  on  the  29lh  of 
July  1845;  against  the  appellant,  to  recover  certain  goods  and 
promissory  notes^  the  property  of  Holtouy  the  insolvent.  The 
defendant  pleaded  not  guilty ^  upon  which  issue  was  joined. 

At  the  trial;  the  plaintiff  gave  in  evidence^  the  record  of 
HoUcn^s  application^  for  the  benefit  of  the  insolvent  laws. 
(By  this  record  it  appears,  tinat  the  ajiplicatioii  was  made  on 
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the  12th  of  June  1845,  and  that  the  plaintiff  was  regulariy 
appointed  his  permanent  trustee,  and  bonded  as  such,  on  the 
14th  of  the  same  month.)    The  plaintiff  then  further  proved^ 
by  said  Holton,  the  insolvent^   (the  witness  having  first  exe- 
cuted to  the  plaintiff,  as  trustee,  a  release  of  interest,  which 
was  admitted  to  be  valid,)  that  in   1845,  witness  resided  in 
Baltimore  J  and  was  engaged  in  selling  made  up  clothing, 
and   djy  good  merchandise.    That  he  had  branches  of  bis 
establishment  at   Washington  citt/y  and  PeterAurgj   Virgi- 
nia.   That  in  May  1646,  he  removed  his  Baltimore  stock  to 
Norfolk y  Virginia;  that  on  the  3rd  of  June  1845,  finding  him- 
self embarrassed,  he  consulted  Mr.  Hacky  a  member  of  the 
Baltimore  bar,  who  advised  him  to  ask  an  extension  of  his 
creditors;  that  Mr.  Hack  with  witness'  assent,  despatched  writr 
ten  notices  to  the  defendant,  the  plaintiff,  and  Hamilton 
Easter y  merchants  of  Baltimore y  stating  that  they  were  respec- 
tively invited  to  a  meeting  of  said  HoUon^s  creditors,  to  be  held 
at  the  office  of  said  Hacky  at  4,  P.  M.,  on  the  4th  of  Jane 
1846;  that  defendant  was  his  laigest  creditor;  that  witness,  on 
the  morning  of  the  4th  of  June  1845,  met  the  defendant,  who 
said,  ^^I  have  just  been  round  to  see  what  this  meeting  is  about." 
Witness  told  him  that  he  was  perfectly  solvent,  that  he  only 
wanted  time,  but,  if  his  creditors  desired  it,  would  surrender  to 
them  all  his  property.    Defendant  told  witness  there  could  be 
no  difficulty  with  him,  but  that  he  was  going  under  subpoBoa, 
as  a  witness,  to  Cumberland ,  and  would  leave  Baltimore  that 
afternoon  at  4  o'clock,  P.  M.;  that,  however,  he  would  send 
his  clerk,  Mr.  Johnsotty  to  the  meeting,  and  that  he  would  in- 
struct Johnson  to  represent  him  in  the  most  favorable  terms. 
That  defendant,  afterwards,  on  the  same  day,  called  at  the 
dwelling  of  witness,  and  said  that  he  had  some  budneas  at 
Cantony  and  would  only  have  time  to  get  back  in  season  for 
the  cars  for  Cumberland)  that  it  was  impossible  for  him  to  atr 
tend  the  meeting  of  the  creditors,  but  would  send  Johnson 
there.    Defendant  then  advised  witness  to  go  that  afternoon 
to  Washingtony  there  sell  out,  then  to  go  to  Petersburg,  take 
an  inventory,  thence  go  to  Norfolk y  do  the  like  there^  then  re- 
turn to  Baltimore;  that  there  would  be  no  difficulty. 
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That  witness  went  to  the  meeting  at  Mr,  Hack^s  office^  and 
feuod  there  the  plaintiff  and  Mr,  Johnson,  on  the  part  of  the 
defendant^  and  no  other  creditors,  and  Mr.  Hack.    Witness 
was  asked;  by  Mr.  Johnson^  if  he  had  any  exhibit  of  his 
affairs,  witness  said  he  had  none;  witness  is  under  the  impres- 
sion tbatJbAttdon  said,  that  defendant  had  gone  to  Cumberland^ 
and  had  sent  him.     Witness  stated  that  he  was  entirely  sol- 
vent, and  asked  of  his  creditors  an  extension  for  twelve  or  fifleen 
months.     That  LewiSy  the  plaintiff,  said  that  nothing  could  be 
done  without  an  exhibit,  and  so  said  Johnson.    Johnson  said 
that  witness  had  better  go  at  once  to  Washington,  then  to 
Petersburg y  then  to  Norfolk,  and  make  inventories;  and  it  was 
calculated,  by  the  parties  present,  that  five  days  would  suffice 
for  this  purpose.    Witness  thinks  that  Mr.  Hack  asked  the 
questicHi,  if,  in  the  inierim,  whilst  witness  was  preparing  the 
exhibit,  they  would  agree>  that  no  legal  proceedings  should  be 
had,  until  witness  had  prepared  the  exhibit;  Johnson  and  Lewis 
agreed  to  this;  that  witness  went,  on  the  afternoon  of  the  same 
day,  to  Washington;  that  on  the  next  morning,  whilst  in  the 
Washington  store,  engaged  in  treating  with  Tucker  for  the 
sale  of  the  stock  there,  witness'  son  suddenly  came  iu,  and 
told  him  that  Gardner  had  been  at  Norfolk  on  the  previous 
day,  and  attached  the  stock  of  goods  there,  and  turned  him 
out  of  the  store.     Witness  was  surprised,  and  told  Tucker  that 
he  feared  that  this  proceeding  of  defendant  had  made  him  in- 
solvent, and  that  he  would  have  no  right  to  go  on  with  the 
sale  to  Tucker;  and  with  a  view  to  advise  on  this  subject,  pro- 
posed to  go  to  a  lawyer.     Tucker  recommended  Mr.  Hoban, 
whom  they  went  in  search  of,  but  did  not  find  at  his  office. 
That  whilst  in  the  Washington  store,  witness  saw  Gardner, 
on  the  6th  of  June,  pass  the  door;  that  witness  went  again  with 
Tucker  to  find  Hoban;  and  on  reaching  his  office,  saw  Gard- 
ner  there,  who  stepped  out  to  meet  witness,  that  witness  then 
said,  "A/r.  Gardner,  I  suppose  you're  come  to  see  me?"    He 
replied,  ^'No  dr. ' '    Then  witness  said :    "You 're  come  to  see 
my  goods  then?"  "No  sir,  I  have  come  on  quite  a  different 
business. ' '    Then  witness  said :    "Then  you  went  to  Norfolk, 
to  see  them  there  —  you've  turned  my  son  out  of  doors, 
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without  clothing,  and  you've  reported  me  as  a  fraudulent  debt- 
or. ' '  That  witness  was  much  excited,  particularly  at  the  treat- 
ment of  his  son.  That  Gardner  told  witness,  ^Uo  command 
his  feelings,  and  he  had  no  doubt,  that  he  could  satisfy  him; 
that  he  had  done  nothing  wrong,  taking  a  mercantile  view  of 
the  transaction;  that  he  only  wanted  his  fair  share  with  other 
creditors,  and  he  had  only  seized  the  goods  at  Nctfolky  to  pre- 
vent others  from  doing  it,  and  getting  the  advantage;  that  be 
and  witness  could  manage  it  all  satisfactorily;  that  if  another 
attachment  was  issued,  the  goods  would  have  to  remain  dU 
November,  when  the  summer  goods  would  be  out  of  seaaoD, 
and  the  winter  goods  eaten  by  moths;  that  he  bad  not  repre- 
sented witness,  as  a  fraudulent  or  absconding  debtor,  in  the 
proceedings  at  ^orfolk.^^  That. afterwards,  on  that  day,  (the 
6th  of  June,  Gardner  again  saw  witness  at  the  Wasking'ton 
store,  having  come  there)  with  a  Mr.  Washington;  that  Tuck- 
er was  present;  that  Gardner  asked  him  for  a  release  of  the 
goods,  taken  under  the  attachment  at  Norfolk,  and  then  all 
would  be  right.  Witness  said:  ^'I  will  do  what  is  right.'' 
Pefendant  said,  that  if  Hamilton  Easter  found  out  the  goods 
had  been  attached,  he  would  be  down  upon  them;  that  he 
had  kept  it  a  profound  secret. "  That  defendant  then  said :  ^'I 
have  thought  of  a  plan,  you  had  better  sell  me  the  goods  thai 
are  here,  and  let  me  sell  them  to  Tucker ^  that  it  would  look 
better?"  Witness  declined  this,  and  said,  he  would  consult 
about  giving  the  release. 

After  this,  witness  again  saw  Gardner  at  the  Wasking'ton 
store,  when  he  again  asked  him  for  the  release.  Witness  told 
him  that  he  had  concluded  to  do  nothing  till  he  had  consolied 
his  creditors  in  Baltimore.  Defendant  insisted  that  the  release 
should  be  given,  and  slapping  his  hand  on  bis  pocket  said, 
^'I'U  be  d — d  if  I  am  not  cut  and  dried  for  you,  and  will 
take  the  property  here.  I  know  that  you  can  sue  me  for  it, 
but  if  it  costs  me  five  thousand  dollars,  I  will  seize  the  goods 
and  they  shall  all  perish,  if  you  do  not  give  me  the  release." 
Witness  said  he  would  do  what  was  right  Gardner  again 
argued  and  threatened,  and  said  if  there  was  another  attach- 
ment, the  goods  would  lie  and  be  all  ruined.     Gardner  also 
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demanded  some  of  the  notes  of  TXicker  that  were  to  be  given 
for  the  purchase  money  on  the  sale  of  the  Washington  stocky 
and  said  that  he  did  not  suppose  the  goods  attached  at  Norfolk 
would  be  sold;  he  hoped  defendant  would  get  them  again. 
Witness  told  him  the  Norfolk  goods  were  worth  at  least  $5000. 
Defendant  said  that  Bloodgood  thought  they  were  only  worth 
$3000  to  3500;  that  if  they  were  sold,  the  sacrifice  would  be 
such  that  he  would  not  be  covered,  therefore  he  wanted  some  of 
TSicker^s  notes  to  protect  him.  TSju^ker  advised  me  to  give  the 
release  and  the  notes,  and  I  finally  agreed  to  do  so.  Witness' 
motive  was  this,  after  Gardner  and  Washington  had  left  the 
store,  at  the  previous  interview  to  this  last  one,  Tucker  had  told 
me  that  Washington  had  asked  him  if  he  had  any  diflSculties 
with  Gardner  J  and  that  Tucker  had  told  Washington  that 
there  were  none  with  him ,  but  with  Mr,  HoUon,  Washington 
then  told  TSjuiker  that  Gardner  had  taken  out  a  replevin  for 
the  Washington  stock;  that  he  Washington  had  seen  him  do 
it.  At  this  last  meeting  Mr,  Hoban  had  come  to  draw  up  the 
release.  Witness  signed  the  release  drawn  by  Mr,  Hoban^ 
because  witness  was  told,  if  he  did  not,  the  goods  should  be 
seized,  and  they  should  all  perish.  That  witness  gave  defend- 
ant three  of  TSicker'^s  notes,  each  dated  5th  of  June  1845,  at  3, 
6,  and  9  months,  for  $300  each,  without  interest;  that  Gardner 
gave  him  by  stipulation,  $200  in  cash,  on  the  first  note.  This 
interview  was  at  night.  The  examination-inchief  was  here 
suspended,  and  the  plaintiff  proved,  by  another  witness,  the 
demand  by  the  plaintiff  before  suit  brought  in  July  1845,  of 
the  goods  and  notes  claimed  in  this  action,  and  that  defendant 
replied  that  he  had  no  property  of  the  insolvent  Wittiam  Hol- 
tony  Sen. J  in  his  hands. 

Ehlton  was  then  cross-  examined.  Witness  told  Gardner  he 
thought  he  was  solvent^  and  says  he  thinks  he  was;  that  the 
papers  executed  in  Washington  were  read  to  him,  and  he  un- 
derstood them;  that  he  knew  that  he  was  not  obliged  to  sign 
them,  and  that  he  had  a  right  to  dispose  of  the  goods  at  Wash- 
ingtonna  he  did. 

The  plaintiff  further  proved  by  Oliver  F.  Hack,  the  same 
facts  in  reference  to  the  calling  of  the  meeting  of  creditors  aa 


384  CASES  IN  THE  COURT  OF  APPEALS 

Gmrdner  «t.  Lewis. — ^1848. 

stated  by  HoUon\  that  no  ooe  attended  but  HeUon,  Lewis  and 
Johnson;  that  Johnson  said  that  Chu^dner  was  out  of  town>  had 
gone  to  CSmiberUmd,  and  had  sent  him  to  represent  him  at  the 
meeting;  that  nothing  was  done  at  the  meeting,  as  there  was 
no  statement  of  his  affairs  prepared  by  Holton.  It  was  under- 
stood that  Holton  should  go  to  Washington  and  Norfolk y  and  get 
a  statement  of  his  stock  and  affairs,  and  then  it  would  be  seen 
if  time  should  be  given  to  him.  Holton  and  witness  proposed 
that  no  legal  proceedings  should  be  had  against  him  during 
this  time,  whilst  making  a  statement,  and  Lewis  and  Johnson 
assented  to  this  proposition.  Holton  said  it  would  take  five 
days.    They  all  left  my  office  under  this  agreement. 

And  the  plaintiff  farther  offered  in  evidence,  a  certified  copy 
of  the  record  in  case  of  the  attachment  by  the  defendant  at 
Norfolk y  Va.y  on  the  4th  of  June  184&;  by  which  it  appears 
that  Gardner  in  his  biH  praying  for  the  attachment,  stated  that 
Holton  was  indebted  to  him  in  the  sum  of  $2413.35^  as  follows; 
on  seven  notes  due  between  the  13th  of  June  1845^  and  the 
6th  of  December  1845,  the  amount  of  which  are  stated; 
''which  said  several  notes,  (he  avers,)  are  now  lodged  in  the 
banks  of  said  city  of  Battimore  for  collection,  and  your  orator 
is  unable  to  file  them  here  with  his  bill,  as  he  left  the  said  city 
in  a  hurry  without  having  time  to  withdraw  them^  but  vriilfile 
the  same  at  a  proper  time  hereafter,  and  in  the  meantime  filet 
an  account  of  said  notes,  marked  A."  Besides  these  notes, 
the  balance  of  said  debt  amounting  to  $233.20,  is  by  open  ac- 
coimt.  The  goods  were  taken  under  this  attachment,  and  on 
the  7th  of  June  1845,  ddivered  to  Gardner,  by  virtue  of  the 
following  order  filed  in  the  cause,  on  a  copy  of  the  process.  | 

"  Washington,  6th  of  Jims  1845. 

Deliver  the  goods  mentioned  and  referred  to  in  the  process, 
of  which  this  is  a  copy>  to  Franklin  Gardner y  or  order. 

Wm.  Holton,  Sa. 

To  the  officer  in  whose  chaige  or  custody  said  goods  are." 

Gardner  then  directed  the  goods  to  be  delivered  to  his  agent, 
Johnson,  who  took  possession  of  them^  and  gave  a  receipt 
therefor^  and  on  the  same  day^  (7th  of  June,)  the  cause  was 
dismissed  by  osder  of  the  plaintiffs  (Gardner^)  counsel. 
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The  plaintiff  then  further  proved  that  the  notes  of  HoUon  in 
Atvor  of  Octrdner  mentioaed  in  the  above  proceedings,  were 
discounted  by  the  Unwn  Bank  of  MceryUmd  for  defendant^ 
with  his  endorsements  thereon,  and  were  held  by  the  said  Bank 
at  the  time  the  attachment  at  Ncnrfolk  was  issued,  and  were 
afterwards  paid  by  the  defendant  as  they  fell  due. 

And  the  defendant  on  his  part/ gave  in  evidence  by  Mr. 
Tisekery  that  he  was  treating  with  Holton  for  the  purchase  of 
the  goods  at  Washit^on,  on  (he  6th  of  June  1846;  that  Hot- 
ton* 9  son  came  into  the  store ^  and  told  him  that  Gardner  had 
been  to  Norfolk^  and  attached  the  stock  of  goods  there.  HoUon 
then  said  he  was  not  sure  of  his  situation,  and  of  his  right  to 
sell  the  Washington  slock  to  witness — ^that  this  proceeding 
might  make  him  insolvent.  That  witness  proposed  to  advise 
with  counsel,  went  for  Mr.  Hoban^  and  not  findit^  him,  went 
again,  when  on  approaching  his  office,  saw  him  there  with 
Gardner,  who  came  to  the  door  and  talked  with  HoUon. 
HoUon  asked  Gardner  why  he  came  to  Washington,  if  it  was 
on  account  of  his  business?  Gardner  replied,  ^^not  particu- 
larly for  that, though  since  I  am  heie,  I  can  attend  to  that  also." 
HoUan  invited  Gardner  to  come  down  to  the  store.  Gardner 
came  while  the  appraisement  was  going  on.  HoUon  executed 
the  paper  to  Gardner — it  was  drawn  by  Mr.  Hoban,  and 
attested  by  witness  on  the  day  it  bears  date;  the  following  is  the 
paper. 

^'Memorandum  of  an  agreement,  between  Eranldin  Gardner 
and  WiUiam  HoUon,  Sen.,  made  at  Washington,  D.  C,  on 
this  6th  day  of  June  1846.  Mr.  HoUon  admits  to  be  due  Mr. 
Franklin  Gardner,  the  sum  of  twenty-four  hundred  and  thir- 
teen dollars  and  thirty  five  cents,  and  hereby  agrees,  that  the 
goods  attached  by  said  Gardner  at  Norfolk,  in  the  State  of 
Virginia,  be  owned  by  said  Gfardner,  and  received  by  him,  as 
his  own  property,  from  the  officer  in  whose  hands  they  now 
are;  and  said  Gardner  agrees,  that  the  notes  of  Mr.  Tucker, 
given  and  dated  this  day  in  his  favor,  should  be  held  in  trust 
for  the  use  of  said  HoUon,  in  case  the  said  property  attached  at 
Norfolk,  pay  the  said  debt  due  the  said  Gfardner,  when  the 
same  are  disposed  of  by  him,  and  only  so  much  of  said  notes 
49        V.7 
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shall  be  (be  said  Oardner\  io  an}*^  event,  as  shall  remain  after 
sale  of  said  Norfolk  goods^  necessary  to  make  up  the  araouat 
of  said  debt.  Franklin  Gardner, 

Wm.  Holton,  Sr." 

"Witness,— Sbm.  W.  l^iefcer.'' 

There  was  a  great  deal  of  desultory  conversation  between 
Gardner  BLiid  Holton^  which  witness  cannot  recollect     Cktrd- 
ner  told  HoUon  that  he  feared  the  goods  at  Norfolk  would  not 
be  enough  to  cover  his  claim,  and  wanted  notes,  and  that  he 
would  pay  over  any  surplus  there  might  be.     Some  high  cod- 
versation  occurred  on  this  demand.     Holton  said  he  wished  to 
consult  his  creditors  in  Baitimore,  and  did  not  know  that  he 
would  be  right  in  giving  the  release  till  then.     Oardiwr  would 
threaten  when  HoUon  was  excited,  and  aigue  when  he  was 
calm.     Oardner  said-  the  delay  might  be  too  great,  that  what 
was  to  be  done,  was  to  be  done  at  once;  that  even  at  that  very 
moment  it  might  be  too  late,  and  that  some  creditor  might  have 
laid  a  second  attachment  on  the  goods  at  Norfolk.    The  con- 
versation went  on  alternately  mitd  and  excited.     Oardner 
used  some  harsh  expressions;  said  he  was  prepared  for  him; 
that  he  must  close  up  this  matter;  that  HoUon  had  brought 
this  difficulty  on  himself,  by  calling  his  creditors  at  an  attorney's 
office.    Finally  HoUon  agreed  to  sign  the  paper,  at  the  per- 
suasions of  witness,  and  to  give  three  of  witnesses  parcbase 
notes,  which  were  for  $300  each,  Gardner  giving  HcUnn  oo 
them  $200  in  cash.    HoUon  signed  the  paper;  signed  it  wil- 
lingly; that  this  was  about  midnight. 

Witness,  on  cross-examination  said,  Gardner  threatened 
HoiUon  that  he  would  close  that  business  up  if  it  cost  him  $5000. 
Said  he  was  cut  and  dried  for  him;  that  not  an  article  of  the 
Washistgton  stock  should  be  moved;  that  he  knew  HoUon 
could  sue  him,  and  get  damages,  but  he  did  not  care.  HoUon 
said  he  was  afraid  the  seizing  at  Norfolk  had  made  him  insol- 
vent. The  release  was  written  on  the  6th  of  June  in  witness' 
presence.  HoUon  would  get  excited,  when  his  ideas  of  doing 
justice  would  press  upon  him,  and  when  Gardner  would  urge 
the  giving  the  release. 
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And  the  defendant  further  proved,  by  Mr.  Johnson^  that 
witness  was  at  Mr.  Hack^s  office,  where  he  went  by  direction 
of  defendant,  to  see  what  was  done;  that  witness  was  only  in- 
stnicled  to  go  there  and  see  what  was  done,  and  was  not  author- 
ized to  agree  to  any  thing,  and  would  not  have  felt  himself 
authorized  to  agree  to  any  terms;  does  not  remember  he  entered 
into  any  stipulation  or  agreement  to  forbear  proceedinp;  that 
it  is  some  time  since,  and  don't  recollect  very  well,  but  has  no 
remembrance  of  any  agreement;  witness  got  the  goods  from 
the  sheriff  at  Norfolky  and  brought  them  up  to  BdUimore; 
thai  they  were  sent  to  Philadelphiay  and  as  he  understood,  sold 
there.  Gardner  did  not  tell  witness  not  to  enter  into  any  ar- 
rangement; he  merely  told  witness,  that  he,  Gardner^  would 
be  absent,  and  witness  to  go  there,  as  he,  Gardner,  could  not 
attend. 

The  plaintiff  then  offered  in  evidence,  the  account  of  sales 
made  by  the  defendant  eX  Philadelphia,  amounting  to  $2382.02. 

And  the  plaintiff  then  offered  the  following  prayers  to  the 
court. 

Isl.  If  the  jury  find  from  the  evidence  in  the  case,  that  HolUm 
applied  for  the  benefit  of  the  insolvent  laws,  and  obtained  the 
same^  and  that  plaintiff  was  duly  and  regularly  appointed 
pennanent  trustee  of  said  Holton,  and  legally  bonded  as  such, 
and  that  befoie  the  institution  of  the  suit,  he  demanded  the 
property  for  which  the  action  is  brought,  of  defendant,  and  that 
defendant  refused  to  deliver  the  same  to  plaintiff;  and  if  they 
find  that  the  said  property  was,  in  whole,  or  in  part,  sold  by 
defendant,  and  proceeds  appropriated  to  his  own  use;  and  if 
they  also  find,  that  said  HoUon^  as  testified  by  himself  and 
Hacky  called  a  meeting  of  his  creditors  at  Hack's  office,  and 
that  defendant  told  HoUoUy  after  receiving  notice  of  such  meet- 
ing, that  he  could  not  attend  it,  being  obliged  to  go  to  Cum* 
berland  as  a  witness  in  a  case  there,  but  said  that  he  would 
send  his  clerk,  Johnson,  to  represent  him  at  such  meeting  in 
the  most  favorable  manner,  and  if  they  further  find,  that  in  con- 
sequence of  which  Martin  Lewis,  one  of  the  said  creditors,  and 
Johnson  as  agent  of  defendant,  and  Holton,  did  attend,  and 
Johnson  said  he  attended  for  defendant  because  he,  defendant, 
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bad  gone  to  Chm^kerlaniy  and  did  not  say,  or  ioimate,  diaC  he 
was  not  authorized  to  act  for  defendaot;  and  if  they  further 
find^  that  it  ixras  slated  at  the  meetii^,  by  Johnstniy  thatnolhingr 
could  be  then  doue  until  Holion  could  make  an  exhilnt  of  his 
affairs,  and  it  was  agreed,  at  Johnaon^^  instance,  that  Holton 
should  go  to  Norfolk  and  other  places  where  his  goods  were^ 
and  make  inventories  of  the  same,  and  that  no  legal  proceed^ 
ings  should  be  had  until  such  inventories  were  made,  and  an 
exhibit  was  made  of  his  condition  by  HoUon;  ai>d  if  they  find 
that  defendant,  after  getting  notice  of  said  meeting,  when  he 
had  his  said  iotcjrview  with  Holton^  and  when  he  directed 
Johnacn  to  attend  tlie  said  meeting  of  creditors,  intended  to  go 
to  Norfolk  to  attach  the  property  of  ffokon  there,  and  did  go 
for  that  purpose,  and  did  then  attach  them,  as  appears  in  the 
evidence,  and  designedly  concealed  his  intention  from  said 
Holion  and  the  creditors,  under  the  notice  aforesaid,  and  for 
that  purpose  falsely  represented  that  he  was  going  to  CktyrAer- 
land;  and  if  they  further  find,  that  having  attached  the  said 
property  at  Norfolk^  he  went  to  Waahington,  and  there  ob- 
tained, in  the  manner  stated  in  the  evidence  of  HoUon,  the 
order  for  the  Norfolk  goods  and  Tuck€r*a  notea^  then  the  plain- 
tiff is  entitled  to  recover. 

2nd.  If  the  jury  find  the  same  facts  as  stated  in  the  preeed* 
ing  prayer,  as  to  the  application  of  the  insolvent,  the  appoint- 
ment of  the  trustee,  conversion  by  defendant;  and  demand  and 
refusal;  and  if  they  further  find,  that  at  the  time  HoUon,  in 
the  manner  stated  in  the  evidence  of  HoUon  and  Tueker^ 
agreed  to  transfer  and  assign  said  property  to  defendant,  and 
did  so  transfer  and  assign,  in  the  manner  and  under  the  circum- 
stances stated  in  the  evidence  of  Holioii  and  Tucker^  on  ac- 
count of  the  debt  due  by  HoUon  to  defendant,  he,  Holion^ 
had  no  reasonable  expectation  of  being  exempted  from  liability 
or  execution  for,  or  on  account  of  his  debts,  without  applying 
for  the  benefit  of  the  insolvent  laws  of  the  State,  and  that  de* 
fendant  had  then,  notice  of  the  said  condition  of  insolvency 
of  said  HoUon^  that  then  such  transfer  and  assignment  was 
made,  under  a  view,  or  under  an  expectation,  on  the  part  of 
HoUon,  of  being  or  becoming  an  insolvent  debtor,  and  with 
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inteQt  thereby  to  give  an  undue  and  improper  preference  to 
defendant,  and  therefore  vested  no  titb  in  said  property  in 
defendant;  and  if  they  further  find,  that  when  i?ofton became 
the  debtor  of  defendant,  he  and  defendant  were  citizens  resid- 
ing in  Maryland^  and  have  continued  to  be  such  up  to  the 
present  time,  and  pli^intiff  is,  in  consequence,  entitled  to  re- 
cover. 

The  defendant  then  offered  (he  following  prayers. 

Ist.  If  the  jury  shall  find  from  the  evidence,  that  on  the  4th 
of  June  1845,  WUUamHoUon^  iSen.,  was  indebted  to  Franklin 
Gardner y  the  defendant,  in  the  sum  of  $2413.35,  upon  note 
and  open  account,  or  that  the  defendant  was  responsible  for 
aaid  amount  in  part,  on  account  of  said  HoUon,  as  his  endor- 
ser, and  was  a  creditor  of  said  Holtony  for  the  balance  of  said 
sum;  and  that  on  the  4th  of  June  1845,  said  defendant  caused 
an  attachment  to  issue,  out  of  the  circuit  superior  court  of  law 
and  chancery,  for  the  city  of  Norfolk y  in  the  State  of  Virginiay 
against  the  moneys,  debts  and  efleclB  of  said  WiUiam  HoUon^ 
Sen.,  who  was  then  residing  in  the  city  of  Boitim&re  and 
State  of  Maryland^  that  in  virtue  of  said  process  of  attach- 
ment, the  goods  of  said  Holian,  in  the  city  of  Norfolky  which 
are  mentioned  in  the  declaration  of  the  plaintiffs  in  this  suit, 
were  seized  by  the  sheriff  of  said  city  of  Norfolk  in  the  State 
of  Virginia]  and  that  whilst  so  in  the  custody  of  the  said 
sheriff,  under  said  process,  on  the  5(h  of  June  1845,  the  said 
Holtony  at  Washingtany  in  the  District  of  Colwnbiay  executed 
the  agreement  of  that  date  offered  in  evidence,  and  the  order 
contained  in  the  record  of  proceedings,  offered  in  evidence  by 
the  plaintiff;  that  in  virtue  of  said  agreement  and  order,  the 
said  goods  were  taken  into  the  possession  of  the  defendant,  and 
that  the  same  were  sold  «by  said  defendant,  for  a  sum  netting 
lees  than  the  debt  so  due  by  the  said  Holton  to  said  defendant, 
that  then  the  said  plaintiff  is  not  entitled  to  recover  in  this  ac- 
tion in  respect  to  said  goods. 

2nd.  If  the  jury  find  that  said  Holton  was  indebted,  as 
shown  in  the  testimony,  to  the  defendant,  and  that  to  enforce 
payment  of  the  said  debt,  the  judicial  proceeding  was  instituted, 
as  given  in  evidence  by  the  plaintiff,  and  that  thereunder  the 
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goods,  the  value  of  which  is  claimed  Id  this  actiooi  were  at- 
tached^ and  in  the  hands  of  the  proper  officer,  to  answer  the 
claim  of  the  defendant,  and  that  said  proceeding  was  after- 
wards  dismissed,  by  reason  of  the  delivery  in  Virginia  to  the 
defendant^  of  said  goods^  with  the  assent  of  the  said  HoUoUy 
and  in  pursuance  of  the  agreement  between  HoUon  and  the 
defendant^  executed  at  WashifigUmy  in  the  District  of  Cotum- 
bia-y  and  if  they  shall  find  that  said  agreement  was  so  executed, 
and  while  said  proceeding  was  pending,  then  the  plaintiff  is  not 
entided  to  recover  in  respect  of  said  goods,  notwithstanding  the 
jury  should  believe,  that  the  said  agreement  and  assent  were 
procured  by  urgency  of  the  defendant,  and  by  threats  of  tak- 
ing the  goods  of  the  said  HoUon  at  WoMngton,  qpoken  of  in 
the  testimony  in  the  case. 

3rd.  If  the  jury  find  that  said  jEfoAon  was  indebted,  as  stated 
in  the  aforegoing  prayer,  and  that  to  secure  payment  of  said 
indebtedness,  the  said  Holton  executed,  at  WizshingUnty  ia  the 
district  aforesaid,  at  the  date  thereof^  the  agreement  given  in 
evidence  by  the  defendant,  and  that  the  notes  for  which,  in 
part,  this  action  is  brought,  are  the  notes  mentioned  in  and 
agreement,  and  were  delivered  to  said  defendant  for  secuii^, 
as  aforesaid,  at  Washington  aforesaid,  at  or  before  the  making 
of  said  agreement,  then  the  plaintiff  is  not  entitled  to  recover, 
as  to  the  notes,  although  the  jury  shall  find  that  said  agree- 
ment, and  said  delivery  of  the  notes,  were  procured  by  the  defen- 
dant by  urgency  and  threats,  as  stated  in  the  aforegoing  prayer. 

The  court,  (Le  Grand,  J.,)  granted  the  prayers  of  the 
plaintiff,  and  rejected  those  of  the  defendant,  who  excepted, 
and  the  verdict  and  judgment  being  against  him,  appealed  to 
this  court. 

The  cause  was  argued  before  Dorsby,  C.  J.,  Spence, 
Martin  and  Frick,  J. 

By  Nelson,  Mayer,  and  McMahon,  for  the  appellant^  and 
By  Wallace  and  Johnson  for  the  appellee. 
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MAGRimBR,  J.  delivered  the  opinion  of  this  court. 

The  appellee  in  this  case  was  appointed  permanent  trustee  of 
WiBiam  HoUtm,  Sen.y  an  insolvent  debtor^  on  the  14th  June 
1845^  and  on  the  29th  July  of  the  same  year,  instituted  this 
action  in  Saliimore  county  court.  It  is  an  action  of  trover, 
brought  to  recover  the  value  of  goods  and  promissory  notes, 
which,  it  is  alleged,  are  the  property  of  the  appellee,  and  had 
been  converted,  by  the  appellant,  to  his  own  use.  There  was 
a  verdict  for  the  appellee,  and  the  record  contains  exceptions, 
by  the  appellant,  to  two  instructions  given  by  the  court,  at  the 
instance  of  the  appellee,  and  because  of  a  refusal,  by  the  court, 
to  give  three  instructions,  as  asked  by  the  appellant  himself. 

It  appears,  from  the  statement  in  the  bill  of  exceptions,  that 
this  is  a  controversy  between  two  persons,  each  claiming  to 
derive  title  to  the  property  in  dispute,  from  the  same  person 
(the  insolvent;)  both  agree  that  on  the  4th  June  1^5,  Holton 
was  the  owner  of  the  goods  and  promissory  notes,  and  it  appears, 
continued  the  owner  until  the  appellee  was  appointed  his  trustee, 
and  the  tkle  vested  in  him,  unless,  before  then,  the  appellant 
himself  bad  acquired  a  valid  title  to  the  things  in  controversy, 
from  the  insolvent  himself.  The  plaintiff  below  made  out  his 
case,  and  all  the  doubt  arising  in  it,  is  caused  by  the  introduction 
into  it,  of  the  proof  of  title  by  the  defendant.  That  title  is  im- 
peached, and  if  successfully,  then,  the  defendant  has  no  right. 
Il seems  proper,  then,  to  examine  the  questions  in  regard  to  that 
title,  as  presented  by  the  prayers  of  the  defendant  below. 

Before  doing  this,  however,  it  is  necessary  to  dispose  of  a 
question,  which^  although  it  is  not  expressly  raised  in  any  of 
the  exceptions,  meets  us  at  every  point  in  the  case,  and  per- 
haps, wotdd  materially  influence  the  decision  of  the  case. 

The  defendant  below  insists,  that  the  validity  of  his  title  de- 
pends, not  upon  the  law  of  Maryland,  but  upon  the  law  of 
Virginia;  and  with  respect  to  a  part  of  the  property,  on  the 
law  of  the  District  of  Columbia^  inasmuch  as  the  agreement 
which  constitutes  his  defence^  transfer  property,  at  the  time, 
without  the  territorial  limits  of  Marylandy  (most  of  it  in  Vtr- 
giniaj)  and  is  an  agreement  between  persons,  who,  although 
at  the  time,  citizens  of  and  residents  in  Maryland^  were  without 
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its  limits.  For  these  reasons^  the  validity  of  it  depends,  with  le- 
spect  to  the  goods,  upon  the  law  of  Virginia;  and  so  far  as  it 
relates  to  the  notes,  u|)on  the  law  of  the  District  cf  Columbia; 
no  part  of  it  upon  the  law  of  Man/land.  It  is  contended, 
moreover,  by  him,  that,  according  to  the  laws  of  Virginia,  and 
of  the  District  of  ColunMay  the  proof  furnished  by  him  estab- 
lishes a  valid  transfer^  by  the  insolvent  to  hira^  of  all  the  pro- 
perty. 

Is  there  any  law  of  Virginia  known  to  us,  which  may  make 
this  a  valid  transfer  of  the  goods  in  controversy  ?  Any  law  of  the 
District  of  Columbia,  which  can  legitimate  this  transfer  of  the 
promissory  notes  now  in  controversy  ? 

If  the  goods  in  controversy  had  not  been  withdrawn  by  die 
defendant  below,  from  the  protection  of  the  laws  of  Virginia, 
and  the  plaintiff  was  in  a  court  of  that  State,  claiming  title  to 
them,  and  seeking  redress  for  the  alleged  conversion;  and  if,  as 
is  now  alleged,  the  Virginia  law  makes  the  transfer  by  die 
insolvent  to  the  defendant  below,  valid,  then  the  plaintiff  would 
have  been  obliged  to  invoke  to  his  aid  the  law  of  Man^nd, 
and  to  ask  the  court  below,  to  hear  and  decide  the  case,acc<ml- 
ing  to  that  law.     What  would  have  been  the  result,  we  are 
not  to  conjecture.    The  comity  of  nations,  we  are  told,  (see 
Story  on  Conflict  of  Laws,  p.  38,)  ^^is  derived  altogether  from  the 
voluntary  consent  of  the  latter,"  (the  State,  within  whose  terri- 
tory it  is  attempted  to  make  the  law  of  another  State  obligatory,) 
^'and  it  is  inadmissible,  when  it  is  contrary  to  its  known  pdicy^ 
or  injurious  to  its  interests;"  and  it  is  ^'only  in  the  silence  of 
any  positive  rule,  affirming,  or  denying,  or  restraining  the 
operation  of  any  foreign  laws,  the  courts  of  justice  presume  the 
tacit  adoption  of  them,  by  their  own  ^vemment ;  unless  they  are 
repugnant  to  its  policy,  or  prejudicial  to  its  interests."    This 
also,  he  assures  us:  ^'A  nation  will  not  suffer  its  own  subjects  to 
evade  the  operation  of  its  own  fundamental  policy,  or  laws;  or 
to  commit  fraud  in  violation  of  them,  by  any  acta  or  contracts 
made  with  that  design,  in  a  foreign  country;  and  it  will  judge 
for  itself,  how  far  it  will  adopt,  and  how  far  it  will  reject,  any 
such  acts  or  contracts."    See  see.  106. 
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Id  answer  to  ail  that  is  urged  for  tbe  appellant^  at)out  the 
comity  of  nations^  the  appellee  insists,  Ist^  that  we  have  no 
efideace  of  the  existence  of  this  Virginia  law,  whicfa^his  ad- 
versary would  invoke  to  his  aid;  and  2ndly,  that,  if  its  exis- 
tence was  conclusively  proved,  it  does  not  furnish  us  with  the 
law,  by  which  this  cause  is  to  be  tried  here,  in  a  Maryland 
court.    These  suggestions  will  be  considered. 

We  are  so  much  in  the  practice  of  looking  into  the  reports  of 
decisioiis  of  the  English  courts,  and  of  our  sister  States,  in  or- 
der to  learn  what  is  our  own  law,  that  it  may  be  well  occa- 
sionally to  remember,  that  these  reports  of  adjudged  cases  are  not 
evidence  to  us,  of  what  is  the  law  of  the  State  or  country,  in 
whicb  they  are  pronounced. 

We  are  in  this  case  left  in  ignorance,  whether  this  law 
of  Virginia^  which  is  to  direct  us  in  our  decision,  is  that 
wliidi  is  to  be  found  in  her  statute  book,  or  is  a  part  of  that 
uawritten  law,  which  is  said  to  be  the  birthright  of  every  citizen, 
and  which,  in  our  own  Slate  it  is  declared  in  tbe  bill  of  rights, 
to  be  alterable,  to  be  sure,  but  unalterable,  except  by  the  legis- 
latare  of  the  State.  How  are  we  to  discover,  that  Virginia  has, 
or  ever  had  any  law,  written  or  unwritten,  which  would  give 
validity  to  the  agreement,  made  under  the  circumstances  dis- 
closed  to  us  in  this  case  ?  We  are  called  upon  to  say ,  that  al- 
though this  agreement  may  be,  without  doubt,  fraudulent  and 
Void^  and  must  be  s6  pronounced,  if  this  cause  be  tried  by 
Maryland  law,  yet  that  the  result  will  be  very  different,  (it  will 
be  quite  a  fair  transaction,)  if  from  the  law  of  Fir^'ma,  we  are  to 
learn  its  character.  We  have  been  repeatedly  told,  that  our 
law  of  1834  does  not  make  any  part  of  the  law  of  Virginia, 
PoBsibiy  not.  But  it  can  never  thence  be  inferred,  that  by  no 
law  of  that  State,  is  a  transaction  like  this,  declared  not  to  be 
fraudulent.  How  then  are  we  to  learn,  if  it  be  needful  for  us 
to  know,  what  the  laws  of  Virginia^  statute  or  common,  say 
of  a  transaction  like  this?  '^  Tlie  court  of  one  State  cannot, 
judicially,  take  notice  of  the  laws  and  practices  of  another," 
20  Pick. ,  472.  The  written  law  of  foreign  countries  should  be 
proved  by  the  law  itself,  as  written.  Washington  C  C  Re- 
parts,  p.  2.  But  the  law  of  Virginia^  which  is  to  inform  us, 
50        v.7 
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whether  this  agreeraent  is  there  deemed  a  fraudulent  or  fair 
one,  is  probably  nowhere  to  be  found  among  the  statutes  of 
that  State;  at  all  events,  no  such  statute  has  been  shown  to  us, 
and  if  it  be,  in  whole  or  in  part,  unwritten  law,  then  the  book 
last  mentioned,  in  the  same  page,  tells  us,  that  ^Hhe  common, 
customary,  or  unwritten  law  is  to  be  proved  by  witnesses  ac- 
quaitUed  with  the  law.^*  ^^  They  must  be  proved  as  facts." 
1^/  GreenL  on  Evid.,  sec.  486,  see  also  sec.  409.  So  far,  there 
is  no  difference  of  opinion,  it  is  believed,  anywhere.  The  old- 
est lawyers  in  this  State  cannot  remember  when,  in  regard  to 
it,  our  courts  entertained  any  doubt. 

But  in  regard  to  Ibe  next  inquiry,  there  is- some  conflict  of 
opinioD.  In  MuUildn^s  case,  1st  Pemisylvama  Reports,  p. 
125,  Cr^sony  chief  justice,  speaking  of  the  manner  of  proving 
a  law  of  Marylandy  says,  "whether  the  propeity  was  bound  by 
the  proceedings  in  Morylandy  when  the  attachment  was  laid, 
is  a  distinct  and  material  fact  which  ought  to  have  been  ex- 
pressly stated,  because  not  only  the  existence  of  a  foreign  law, 
but  the  construction  which  is  a  part  of  it  is  determinable,  not 
by  tlie  court,  but  by  a  jury."  Now  if  this  be  true,  surely  re- 
ported cases  are  not  to  prove  facts  of  this  description.  We  can 
only  know  from  them  that  the  printer  said,  that  the  reporter  said, 
that  the  judge  said,  that  the  law  is,  as  he  is  made  to  say  that  it 
is.  This  is  equally  an  objection  to  evidence  by  reported  cases, 
if  it  be  offered  to  the  court  But  Justice  Story y  in  his  Conflict 
ofLawSySec.G37y638,  after  telling  us  that  <^tbe  established 
doctrine  now  is,  that  no  State  takes  judicial  notice  of  the  laws 
of  a  foreign  country,  but  they  must  be  proved  as  facts,"  pro- 
ceeds, ^^but  it  may  be  asked  whether  they  are  to  be  proved  as 
facts  to  the  jury,  if  the  case  is  tried  at  common  law,  or  as  facts 
to  the  court;"  and  answers,  ^^  it  would  seem  as  facts  t#  the 
latter." 

How  this  subject  is  understood  in  this  court,  will  be  seeOr  in 
the  case  of  Thrasher  vs.  Everhm-ty  3rd  G.^J.y  242.  This 
inquiry  however,  is  not  very  necessary  in  a  case  like  this,  in 
which  no  evidence  is  offered  either  for  the  court  or  the  juiy. 
Such  being  the  case,  we  are  told  inlBiH.  ^  J.^  720,  what  is 
to  be  done  by  us.     ^^No  doubt  the  law  of  South  Carolina,  must 
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govern  the  court  in  determining  upou  the  operation  and  validity 
of  this  deed,  if  tbey  are  different  from  the  laws  of  this  State. 
But  no  proof  has  been  adduced  that  the  laws  of  South  Carolina 
will  make  this  deed  a  good  and  valid  deed^  and  without  proof 
the  jury  cannot  find  what  the  law  of  South  Carolina  is^  the 
court  roust  decide  it  according  to  the  laws  of  this  State." 

We  may  be  told  about  the  lex  reiMtce^  to  which  the  same 
answer  may  be  given.  It  really  does  seem  to  be  unreasonable 
to  ask  any  court  of  Maryland,  to  find  out  and  give  effect  to  any 
law  elsewhere^  the  effect  of  which  would  be^  that  a  citizen  of 
Maryland  who  designed  to  take  the  benefit  of  our  insolvent 
laws  by  crossing  the  line  which  separates  this  State  from  the 
District  of  Columbia^  or  by  going  into  any  adjoining  State;  (ta- 
king with  him  his  property,)  may  rid  himselfof  all  that  he  owes, 
and  then  return  to  Maryland^  and  rid  himself  of  all  his  debts. 

But  of  what  benefit  would  it  be  to  the  defendant  below  to 
prove  that  there  is  no  law  in  Virginia^  likesomeof  our  insolvent 
laws?  "The  rule  of  comity,"  KentaajSj  in  his  Comme7ita7iea, 
2nd  vol.  407,  "is  held  to  be  overruled  by  positive  law,"  and 
what  is  deemed  the  settled  law  of  Maryland  on  this  subject, 
some  of  the  learned  men  who  once  occupied  our  seats,  have 
long  since  told  us.  "If  the  legislative  enactment  of  this  State 
and  another  State  should  differ,  it  cannot  be  made  a  question 
here,  which  shall  prevail.  Where  there  is  no  constitutional 
barrier,  we  are  bcund  to  observe  and  enforce  the  statutory  pro- 
visions of  our  own  State."  5  H,S^  /.,  100,  Davis  vs.  Jacquin. 

Having  now  ascertained,  that  in  the  trial  of  this  case,  the 
law  of  Maryland  alone  is  to  govern  our  courts,  we  proceed  to 
inquire,  whether,  according  to  that  law,  the  court  below  ex- 
pressed any  opinion  for  which  its  judgment  ought  to  be  reversed. 
We  are  first  to  examine  the  defendant's  proof  of  tide.  He  has 
none  according  to  his  own  showing,  unless  he  acquired  it  by  the 
agreement  of  the  5th  June — ^the  order  of  Holton  the  insolvent, 
to  deliver  to  him  the  goods,  and  the  delivery  of  them  to  his 
agent  a  few  days  afterwards.  With  that  proof,  also,  have  been 
coDnected  the  proceedings  of  the  court  in  Norfolk.  These  pro- 
ceedings,  however,  certainly  gave  to  the  appellant  no  title. 
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They  can  l^e  rjelied  upon^  only  to  show  a  good  and  valid 
consideration ;  fo;r  the  agreement  of  the  5th  June. 

It  is  couten.ded,  that  if  the  jury  believe  every  thing  which  10 
proved;  of  these  proceedings^  the  agreement  and  consuramatioo 
of  it;  then  the  plaintiff  is  not  entitled  to  recover  in  this  action. 
It  is  believed  that  the  three  prayers  of  the  defendant  below  may 
be  considered  in  connection. 

In  noticing  these  several  prayers,  it  may  be  assumed,  that  if 
the  agreement  w^  ^  ^air  and  jbona  Jid$  one^  every  thing  stated 
in  it  in  r^ard  to  tt^e  title  to  this  property,  would  be  incontro- 
ve^rtible.  But  it  is  charged  (bat  this  agreement  was  obtained 
by  fraud ;  that  it  is  the  resuU  of  a  system  of  fraud  and  extortion, 
and  compulsioi^,  practised  by  the  defendant  below  upon  his 
insolvent  debtor^  and  ought  to  be  avoided  for  that  reason,  and 
further,  that  even  if  binding  upon  the  insolvent,  it  would  yet 
be  fraudulent  and  void,  as  against  his  creditors;  that  there 
is  proof  of  an  aptual^  as  well  as  statutory  fraud.  What  is  said  in 
regard  to  tl^e  letter,  will  be  noticed  when  we  come  to  examine 
one  of  the  instiructions,  which  the  court  gave  at  the  instance  of 
the  plaintiff  below. 

These  prayers  require  the  court  to  say,  that  if  the  facts  stated 
are  proved^ — the  proceedings  in  the  Norfolk  court,  the  execu- 
tion of  the  agreement;  and  the  dismissal  of  the  proceedings  in 
Norfolk,  in  consideration  thereof, — then  the  verdictof  the  juiy 
must  be  for  the  defendant;  notwithstanding  any  urgency  by  the 
defendant  below,  or  threats  of  taking  the  goods  at  Wasldngton, 
whereby  the  agreement  was  procured. 

Ist.  Fraud  or  no  fraud,  (not  statutory  fraud,)  is  an  important 
question  in  the  case;  upon  the  decision  of  this  depends,  in  a 
very  great  measure,  the  plaintiff's  right  to  a  verdict.  There 
is  certainly  testimony  tending  to  establish  the  charge  of  fraud 
and  extortion  in  procuring  this  agreement,  (the  essential  title 
paper  of  the  defendant  below,)  which,  whether  it  be  technical- 
ly  duress  or  not,  if  established,  may  invalidate  this  instrument. 
2  Greenleaps  Evide?ice  331.  There  may  have  been  *'  a  spe- 
cies of  necessity,  which  acted  upon  and  constrained  the  will, 
and  being  under  ihe  necessity  of  choosing  one,  he  chooses  the 
least  pernicious  of  the  two." — '^  It  may  be  a  casein  which  the 
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nile  cannot  be  said  freely  to  e^ert  itself,  being  rather  passive 
than  active;  or  if  active,  it  was  so,  rather,  in  rejecting  the 
greater  evil,  than  in  choosing  the  less?"  Notwithstanding  all 
this,  it  is  insisted,  that  the  defendant  below  must  recover,  be- 
cause of  the  agreement,  and  the  consideration  for  it,  and  the 
dismissal  of  the  proceedings  in  Norfolk.  The  result  of  these 
proceedings,  if  brought  to  a  decision,  it  is  said,  cannot  be  doubt- 
ed, and  this  too,  although  we  are  furnished  with  no  means  of 
judging,  but  the  ex  parte  statements  of  the  defendant  below, 
and  these  statements  admitted  to  be  erroneous,  in,  at  least  one 
essential  point — the  ownership  of  the  notes.  But  how  was  the 
debtor  benefited  ?  He  paid  his  debt,  it  is  said ;  but  it  was  paid 
U>  the  wrong  persons:  he  got  his  property  released,  but,  not  for 
himself;  it  was  to  become  the  property  of  the  defendant 
below. 

With  all  this  evidence  it  is  not  quite  clear  that  such  an 
agreement  transferred  the  notes  and  goods  even  as  to  HoUon — 
at  all  events  the  court  could  not  so  determine.  If  HoUon  could 
successfully  impeach  the  transaction,  for  fraud,  the  property 
was  still  his,  until  it  was  transferred  to  his  trustee,  who  then 
acquired  a  right  to  sue  for  it.  But  if  die  insolvent  could  not 
sue,  if  he  is  to  be  regarded  BBpttrtieeps  criminisy  would  it  thence 
follow,  that  the  trustee  could  not?  Whether  a  deed  be 
fjuudulently  obtained  from  an  insolvent,  or  be  the  result  of  a 
fraud  practiced  upon  him ,  if  thereby  his  creditors  are  defrauded , 
the  trustee  is  the  person  to  claim  the  property  in  their  behalf. 
In  the  latter  case  it  is  obvious,  for  the  former  the  act  of  1816, 
cb.  221,  has  provided.     See,*  ako,  Kolb  vs.  Whttehfy  3  O. 

4-  J.y    188. 

All  the  property  of  an  insolvent,  wherever  situate,  is  con- 
veyed to  the  trustee;  and  although  it  may  not  be  quite  certain 
that  all  other  States  will  so  declare,  in  regard  to  property  for 
which  the  trustee  brings  suit  in  their  courts;  yet  if  the  property 
to  which  the  trustee  thus  becomes  entided,  be  brought  back 
again  to  Maryland^  it  is  not  for  our  courts  to  say,  what  fore^ 
courts  would  declare  of  the  deeds  of  insolvents,  so  far  as  they 
transfer  property,  which,  at  the  time,  was  without  our  territories, 
When  PkUa*,  in  the  case  in  6  O.^J.,  116,  took  the  benefit  of 
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our  insolveDt  laws^  his  claim  against  the  government  of  Great 
Britain  certainly  was  not  within  the  limits  of  Maryland:  yet 
this  court  had  no  hesitation  in  deciding  it  was  a  part  of  the  trust 
fund^  and  the  trustee  was  entitled  to  it.  So  too^  if  our  own 
statutes  declare  that  a  deed  of  an  insolvent  is,  (for  reasons 
proved  to  exist  in  the  case,)  fraud ulent,  although  our  courts 
cannot  meddle  with  the  property  while  without  our  territoryi 
still;  Ivere,  it  is  regarded  as  part  of  the  trust  fund,  and  if  it  be 
brought  into  Maryland y  they  will  entertain  a  suit  for  it^  and  in 
deciding  it,  will  be  governed  by  the  statute  of  Maryland^  dis- 
regarding the  lex  rei  sUcb, 

With  such  proof  in  the  cause ,  we  must  foiget  all  that  was 
said  in  the  case  of  Davis  and  Calvert ^  6  Q,Sf  J.j  303,  304; 
and  in  various  other  cases,  before  we  can  condemn  the  deci- 
sion of  the  court  below,  in  regard  to  the  three  prayers  of  the 
defendant  below. 

It  has  been  contended,  that  even  although  the  agreement 
was  fraudulent,  and  the  plaintiff  had  a  right  to  claim  the  goods 
and  notes,  still  he  could  not  recover,  without  proof  that  he  paid 
or  tendered  the  money,  ($200,)  which  the  defendant  below 
paid  to  the  insolvent,  at  the  time  of  the  execution  of  the  agree- 
ment. Here  we  are  reminded  of  the  doctrine  of  Lord  Mans- 
Jieldy  that  trover  is  an  equitable  action,  and  for  this  reason 
only^  (if  for  this  reason,)  it  is  believed,  can  a  tender  of  this 
money  be  insisted  upon.  In  order  to  a  decision  of  this  ques- 
tion, it  seems  to  be  quite  unnecessary  to  ask,  whether  trover  is 
an  equitable  action,  or  what,  in  later  decisions,  has  been  said 
on  this  subject.  Equity  does  require  in  every  case  of  usury, 
that  the  principal,  with  legal  interest,  be  paid  or  tendered,  be- 
fore it  will  relieve,  at  the  instance  of  the  debtor.  But  can 
equity  ever  require  a  return,  or  tender  by  the  trustee,  or  the 
creditors  in  this  case,  of  the  money,  which  seems  to  have  been 
the  consideration  of  this  agreement  ?  The  contest  is  between 
the  creditors  of  the  insolvent,  and  his  grantee;  the  former  al- 
leging, that  the  money  paid  to  their  debtor,  was  paid  by  the 
latter  in  order  to  defraud  them.  Now  if  the  fact  be  so,  upon 
what  principle  of  equity  can  a  fraudulent  grantee  claim,  that 
those  who  complain  of  the  fraud,  shall  return  money  paid,  not 
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to  the  persons  complaining;  but  to  their  debtor,  in  order  to  in- 
duce him  to  defraud  them.  Surely  such  a  defence  is  against 
all  equity.  It  is  true,  that  he  who  asks  equity  must  do  equity. 
But  what  equity  is  there  in  asking  of  creditors,  who  claim  to  be 
defrauded  by  one  of  their  number,  that  they  refund  all  that  the 
defrauding  creditor  deemed  it  expedient  to  use,  in  order  to 
accomplish  his  design  of  defrauding  them  ?  It  is  quite  enough 
that  he  be  allowed  to  participate  in  the  fund,  when  it  is 
recovered. 

We  are  next  to  examine,  if  there  be  error  in  the  first  instruc- 
tion which  was  given  by  the  court. 

To  this  instruction  it  is  objected,  that  the  contract,  into  which 
Johnson^  in  behalf  of  the  defendant  below,  entered,  was  not 
binding  upon  the  latter,  because  he  had  no  authority  to  make 
such  an  agreement;  and  moreover,  if  he  had  the  authority, 
there  was  no  consideration  for  it:  it  was  nudum  pctcium. 

It  is  in  proof,  that  a  meeting  of  the  creditors  of  HoUon  was 
proposed  by  him^  and  approved  of  by  the  defendant  below. 
The  meeting  was,  to  be  sure,  for  the  relief  of  their  common 
debtor,  but  with  the  hope  of  benefiting  thereby^  the  creditors 
themselves.  It  was  to  ascertain,  whether,  by  giving  to  HoUon 
the  indulgence  which  he  asked,  his  creditors  might  not  be  se- 
cured the  amount  due  to  each  of  them.  All  parties,  it  was 
possible,  might  profit  by  it,  and  with  a  view  to  ascertain  if  such 
was  likely  to  be  the  case,  a  meeting  was  contemplated.  It 
could  not  but  be  known  to  those  who  knew  of  the  meeting, 
and  were  interested  in  it,  that,  in  order  to  a  final  adjustment  of 
the  business,  it  might  be  necessary  again  to  assemble.  Such 
was  soon  discovered  to  be  the  case,  and  a  postponement  was 
found  to  be  necessary,  not  (as  far  as  we  can  learn,)  because  so 
small  a  number  attended  as  soon  as  the  others  did, but  because 
if  all  the  creditors  had  been  then  present,  nothing  definitive 
could  be  done,  for  want  of  an  inventory  of  the  goods  then  at 
the  several  places  named.  Holton  say3  Johnson  remarked, 
that  he  (H.)  had  better  go  to  Washington^  <fec.,  and  make 
inventories,  and  that  five  days  would  suffice  for  the  purpose; 
and  Lewis  and  Johnson  agreed,  that  in  the  interim  (that  is, 
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accordiDg  to  their  catciriatibny  during  five  days  thereafter,)  no 
legal  proiceedings  should  be  had.  Here  then,  is  a  positive  eon- 
tract^  that  neither  Qdrdner  nor  Lewis  should  seize  any  of  the 
goods,  by  attachment  or  otherwise;  and  the  attachment  issued 
in  Norfolk  was  in  fraud  of  that  agreement;  so  that  the  only 
question  is,  whether  the  defendant  below  was  bound  by  such 
agreement,  to  which  his  agent  was  a  party  ? 

If  (his  be  regarded  as  an  agreement  with  Helton^  surely 
there  was  a  sufficient  consideration  for  it.  The  journeys  which 
be  agreed  to  take;  the  time  during  which  he  agreed  to  be  em- 
ployed, in  and  about  the  business  which  they  required  of  him, 
and  the  money  he  must  necessarily  expend,  in  journeying  to 
these  several  places,  and  while  in  them,  made  the  agreemeot 
a  binding  one,  if  for  no  other  reason,  it  can  be  invalidated. 

But  the  defendant  himself  was  not  at  the  meeting,  and  his 
agent,  it  is  supposed,  had  no  authority  from  him  to  enter  into 
such  an  agreement.   What  then,  was  he  authorised  to  do  ?  He 
was  to  represent  the  defendant  ^'in  the  most  favorable  AMiii- 
ner,"  and  this,  to  be  sure,  did  not  mean  that  he  was  to  tit- 
cute  bonds,  purchase  farms,  &c.,  for  him  whom  he  represented; 
but  Mr.  Johnson  was  at  that  meeting  to  be  Mr.  Chtrdner, 
while  acting  upon  the  business  for  which  they  had  assembM; 
and  a  necessary  part  of  that  business  surely  was,  not  to  dispatch 
it  at  once,  that  evening,  when  it  was  to  be  presumed  that  some 
delay  would  be  necessary;  and  it  was  in  proof  that  the  defen^ 
dant  below  supposed  those  inventories  to  be  necessary,  in  order 
to  enable  the  creditors  to  judge,  whether  for  their  own  advan- 
tage and  to  secure  their  own  debts,  the  indulgence  asked  by  the 
debtor,  (that  is,  that  his  creditors  would  not  institute  uny  legfd 
proceedings  against  him,  for  twelve  or  fifteen  months,)  should 
be  given  him.    Can  it  be  said  that  such  an  agent  was  not  autho^ 
ised,  at  such  a  meeting,  to  act  upon,  or  to  make,  in  behalf  of 
Chrdnery  every  proposition  which  was  madie  in  the  course  of 
that  evening? 

For  the  contract  entered  into  with  the  debtor,  there  was  a 
sufficient  consideration.  But  when  creditors  assemble  for  such 
a  purpose,  is  there  no  conUuct,  kiier  se^  necessarily  implied. 
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and  a  breach  of  which  is  a  gross  fraud  ?  Tbey  convene  to 
transact  business,  by  which  each  hopes  to  save — ^some  more, 
some  less— money;  and  in  order  to  the  accomplishment  of  the 
object  of  each,  it  is  esseutial  that  each  should  act  with  the  ut- 
most good  faith,  do  nothing  whatever,  which,  if  done,  would 
frustrate  the  object  of  the  meeting.  A  negotiation  is  set  on  foot; 
and  pending  such  a  negotiation,  can  any  one  of  the  parties  to 
it  be  allowed,  with  impunity ,  to  practise  such  a  deceit  upon  the 
others,  and  thereby  wrong  every  other  person,  who,  by  the 
practice  of  such  a  deceit,  suffers  a  pecuniary  loss? 

The  defendant  in  the  court  below,  according  to  the  testi- 
mony, approved  of  the  meeting, and  told  Holiofiyhnd  of  course, 
authorised  him  to  say  to  the  other  creditors,  that  there  could  be 
no  difficulty  with  him,  and  that  the  man  who  was  to  be  there 
io  represent  him,  would  be  there  to  agree  to  the  most  favorable 
terms. 

But  few  of  the  creditors,  however,  attended,  and  is  it  usual, 
or  expected,  that  all  the  creditors  will  attend  such  a  meeting? 
If  one  chooses  to  make  a  promise,  which  would  be  obligatory 
upon  him,  provided  all  of  them  did  attend,  is  that  promise  ut- 
terly null  and  void,  by  reason  of  the  absence  of  some  from  a 
particular  meeting,  and  although  the  promise  is  not  made  to  de- 
pend at  all  upon  the  number  of  creditors  who  attended,  or  the 
amountof  debt  which  was  represented  ?  It  is  surely  binding,  un- 
til notice  is  given  to  all  others  really  interested,  that  the 
party  who  promised  is  no  longer  to  be  bound.  How  else  is 
such  business  to  be  transacted?  How  is  any  one  of  the  par- 
lies to  know,  whether  he  is  yet  bound  or  not  bound,  if  any  one 
has  the  right,  without  giving  notice,  to  absolve  himself  from 
bis  promise,  and  to  act  in  direct  violation  of  it?  He  may,  in- 
deed, by  his  promise,  verbal  or  written,  agree  to  be  bound,  only 
when  a  certain  number  of  the  creditors,  or  those  holding  a  cer- 
tain amount  of  debt,  bind  themselves  also,  but  the  promise  be- 
ing otherwise,  he  cannot  act  as  if  it  were  so. 

Having  promised  to  indulge,  if  others  would,  was  he  under 

no  legal  obligations  to  keep  the  promise,  even  one  day  afler  it 

was  made,  and  when  no  one  had  authorised  him  to  suspect 

that,  to  the  the  terms,  any  one  of  the  creditors  had  any  objec- 
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tioD  ?  And  who  are  the  parties  now  complaining  of  the  breach 
of  faith  by  the  defendant  below^  whereby  they  are  damnified 
and  deprived  of  their  proportion  of  the  assets  of  their  debtor? 
All  the  creditors  who  are  here^  suing  by  him  whom  the  law 
appoints  to  institute  the  suit,  and  to  such  an  action,  is  it  any 
defence  to  say^  that  any  of  the  creditors  lost  their  right  to  com- 
plain of  the  fraud,  because  they  had  not  agreed  to  indulge  their 
debtor  a  very  few  hours  indeed  after  the  defendant  sanctioned 
the  proposition  made  by  the  debtor?  He  practised  a  deceit;  by 
the  practice  of  it,  he  wronged  and  defrauded  the  other  credi- 
tors, and  has  secured  to  himself  thereby,  considerable  profits, 
which  it  is  against  equity  and  conscience  that  he  should  retain. 
Upon  what  principle  then,  can  it  be  insisted,  that  the  proceed- 
ings at  Norfolk  did  not  amount  to  a  fraud,  practised,  both  upon 
the  debtor  and  his  creditors,  the  defendant  himself  being  one  of 
them,  and  as  such,  entitled  hereafter  to  claim  his  just  propor- 
tion of  the  assets  in  controversy  ?  Can  he  (the  defendant  be- 
low,) set  up  such  a  defence,  in  bar,  to  this  action,  when,  bat 
for  the  title  so  acquired,  he  would  have  no  defence  to  thb 
action  ? 

As  the  case  is  understood^  the  plaintiff  below  charged  the 
defendant  with  more  than  one  description  of  fraud.  The  all^ 
gation  seems  to  be  that  the  insolvent  was  sometimes  a  party 
designing  to  cheat  his  creditors,  and  then  he  is  associated  with 
the  defendant,  at  other  times  as  the  party  cheated  by  the  de- 
fendant below,  then  acting  single  handed.  The  fraud  alleged 
sometimes  to  be  practised,  is  statutory,  and  at  other  times,  other 
fraud. 

In  the  second  instruction  given  by  (he  court  below,  the 
charge,  is  that  the  agreement,  although  the  insolvent  was 
particeps  criminisj  is  declared  to  be  fraudulent  by  onr  insol- 
vent system.  We  will  now  examine  this  transaction  in  order 
to  ascertain  if  the  law  of  1834,  does  not  condemn  it. 

Certain  conveyancesi  &c.,  made  or  allowed  ^  or  caused  to  be 
made,  whether  upon  request  or  otherwise,  shall  be  declared  to 
be  made  with  intent  to  give  an  undue  and  improper  preference. 
Whose  conveyances  are  by  this  act  declared  to  be  so  made? 
The  conveyances  of  applicants  for  the  benefit  of  our  insolvent 
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laws.  Are  all  conveyances  &c.,  made  by  them^  declared  to  be 
so  ?  No:  only  those  which  are  made  in  favor,  or  with  a  view  to 
the  advantage  of  or  security,  or  with  intent  to  prefer,  any  creditor 
or  creditors,  security  or  securities,  of  such  applicant;  and  provi- 
ded such  apjdicant  shall  have  no  reasonable  expectation  of  ex- 
emption from  liability  or  execution  for^  or  on  account  of  his 
debts,  without  applying  for  the  benefit  of  the  insolvent  laws. 
The  conveyance,  assignment,  &c.,  must  not  be  for  valuable 
consideration;  and  that  law  is  not  to  apply  to  any  case  where 
the  said  creditor  or  security  (receiving  the  conveyance,  &c.y) 
shall  appear  not  to  have  notice  of  the  condition  of  insolvency 
of  said  debtor.    The  language  of  the  act  of  Assembly,  is  cer- 
tainly sufficient  to  comprehend  the  instiument,  which  the  de- 
fendant below  says  is  his  title  paper.    The  facts,  which  if  they 
exist  will  make  this  paper  fraudulent  and  void,  must  be  proved 
to  the  satisfaction  of  the  jury;  only  de  jure  respondent  jwUces. 
We  are  not  now  disposing  of  a  motion  for  a  new  trial .     We 
need  not  then  stop  to  enquire  what  proof  the  record  furnishes 
of  a  valuable  consideration  for  this  instrument  of  writing,  or 
whether  defendant  below  had  notice  of  the  debtor's  condition 
of  insolvency;  whether  the  alleged  promise  to  dismiss  the  pro- 
ceedings in  court,  was  any  consideration  for  an  agreement, 
which  made  the  party  promising,  the  owner  of  every  thing 
which  he  could  properly  recover  by  prosecuting  the  suit. 
Neither  are  we  to  enquire  whether  there  was  any  thing  like 
certainty  in  the  result  of  the  suit,  wherein  the  plaintiff  in  order 
to  obtain  an  attachment  and  seizure  of  the  goods,  swore  that  he 
was  the  owner  of  the  notes,  which  constituted  so  large  a  portion 
of  his  claim,  when  in  truth  he  was  not;  and  although  not  tlie 
owner,  he  was  claiming  the  amount  of  them,  when  not  one 
cent  of  that  amount  could  rightfully  be  demanded  by  or  paid  to 
him ;  and  without  due  diligence  on  the  part  of  the  owner  of  them, 
in  demanding  payment  and  giving  notice  of  the  non-payment, 
the  defendant  below  never  would  be  responsible  for  one  cent 
of  them.    These  and  many  other  matters  of  fact  might  be 
considered  by  the  jury,  in  judging  of  the  matters  in  issue,  which 
are  now  setded  by  their  verdict,  unless  that  verdict  was  the  result 
of  a  misdirection  or  improper  refusal  to  instruct  the  jury  in 
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some  matter  of  law,  needed  to  assist  them  ia  fiodiDg  the  mat- 
ters ia  issue. 

What  question  then  does  the  second  instruction  present  to 
this  court?  what  are  the  objeclionsto  this  instruction  as  given 
by  the  court  below?  We  are  told  in  one  of  the  points  filed^ 
that  it  takes  from  the  jury  the  intent  to  prefer  by  the  transfer 
of  the  agreement  j  puts  the  validity  of  the  transfer  solely  upon 
the  fact  of  the  transfer^  the  want  of  reasonable  expectation  of 
being  exempted ^  on  the  part  of  HoUoriy  and  the  notice  of  his 
condition  by  Gardiner^  and  asks  the  court  to  declare  that  the 
intent  to  transfer  is  the  legal  consequence  of  these. 

The  jury  are  to  find  the  intent  to  transfer,  as  stated  in  the 
testimony  of  £fo//on  and  Tucker ^  and  in  addition  thereto,  that 
at  the  time  of  the  agreement^  HoUon  had  no  reasonable  ex- 
pectation of  being  exempted  from  liability  or  execution  for, 
or  on  account  of  his  debts,  without  applying  for  the  benefit  of 
the  insolvent  laws;  that  the  defendant  had  notice  of  HotUnCs 
condition  of  insolvency.  If  they  found  those  facts,  they  were 
instructed,  that  such  transfer  was  made  under  a  view  and  ex- 
pectation of  becoming  an  insolvent  debtor,  with  intent  thereby 
to  give  an  undue  and  improper  preference  to  the  defendant, 
and  vested  in  defendant  no  tide  to  said  property. 

It  is  not,  and  cannot  be  denied,  that  there  was  testimony  be- 
fore the  jury,  which  had  a  tendency  to  prove  the  facts  of  which 
they  were  to  be  satisfied. 

There  is  no  doubt,  that  if  any  transaction  necessarily  produ- 
ces the  effect  which  a  statute  declares  to  be  fraudulent,  as  against 
creditors,  the  court  may  pronounce  such  act  to  be  fraudulent 
Whatever  is  the  necessary  consequence  of  an  act  deliberately 
done,  that  the  law  presumes  every  man  to  intend.  It  is  said, 
Cotivn.  Reports,  296,  that  ^^when  the  effect  of  an  act,  under- 
standingly  done,  is  necessarily  injurious  to  the  rights  of  another, 
the  quo  animo  is  not  a  matter  of  fact,  it  becomes  an  inference 
of  law." 

It  is  one  question,  whether  the  facts  and  circumstuices, 
which,  if  they  exist  in  a  case,  constitute  a  fraud,  are  proved 
to  exist  in  that  case.  If  their  existence  be  shown,  the  law 
says,  and  it  is  the  province  of  the  court  to  pronounce  the  law 
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to  be,  that  they  constitute  a  fraud.     This  appears  by  the  au- 
thoiities  which  were  cited  at  the  bar. 

When  the  insolvent  executed  a  deed^  by  which  he  designed 
to  transfer  to  one  of  bis  creditors  so  large  a  proportion  of  his 
effects,  and  in  satisfaction  of  the  whole  of  his  debt,  and  had  at 
the  time  no  reasonable  expectation  of  being  exempted  from 
liahili^or  execution  for,  or  on  account  of  his  debts,  the  court 
may  well  say,  that  such  deed  vested  no  title  in  the  defendant, 
and  if  they  find,  that  when  Holton  became  the  debtor  of  de* 
fendant,  they  were  citizens,  residing  in  Marylandy  and  have 
continued  to  be  such  up  to  the  present  time,  the  plaintiff  is  en- 
titled to  recover. 

The  instruction  does  not  make  the  validity  of  the  transfer  to 
depend  upon  Uie  fact  of  the  transfer,  but  upon  the  want  of 
reasonable  expectation  at  the  time  of  being  exempted  from 
liability  or  execution  for  his  debts  but  by  applying  for  the 
benefit  of  the  insolvent  laws,  and  the  knowledge  then  had  by 
the  creditor  of  the  condition  of  insolvency  of  the  debtor. 

JUDGMENT  AFFIRMED. 


Caleb  D.  Owings,  CoRNELms  H.  Owings,  Francis  R. 
Griffith  and  others,  use  of  Edward  Green,  va, 
John  B.  Emert  and  Cyrus  Gault. — December  1848. 

Ob  the  11th  of  Jalj  1840,  N  O  leaMd  to  £  and  6^,  a  granite  quarry,  callod 
the  Fox  Rock  Quarry,  for  bIx  years,  to  commence  10th  of  NoTomber  1840, 
Tbe  leaaees  atipalated,  to  quarry  and  get  out  at  least  40,000  cubic  feet  of 
atone,  and  to  pay  therefor  one  and.a.quarter  cents  per  foot,  amounting  to 
%SO0,  or  to  pay  for  that  quantity  annually,  by  quarterly  instalments.  Be- 
fon  the  execution  of  this  lease,  on  the  5th  of  July  1840,  the  lessor  gave  to 
tbe  lessees  a  receipt,  acknowledging  that  he  had  received  from  them  K866, 
**to  be  returned  them  in  granite  stone  to  the  amount  of  69,300  feet,  be- 
tween the  lOlfa  of  Norember  1840,  and  the  10th  of  Norember  1846,  from 
my  quarry,  known  by  the  name  of  Fox  Rock  Quarry,*'    Hiu> : 

1.  That  tbe  true  interpretation  of  the  agreement  between  the  parties,  requiies 
these  two  papers  to  be  taken  together  as  one  contract ;  they  are  to  be  coiu 
strned  with  mutual  reference  to  each  other,  and  the  amount  mentioned  in 
the  receipt  must  be  considered  as  ad?anced,  on  account  of  rents  to  aeome 
Udder  the  lease. 
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2.  The  intent  of  the  parties  no  doabt  was,  that  these  advances  should  be  ap. 
plied,  chronologically,  to  the  rents  as  they  became  due ;  bat,  upon  proof 
that  only  a  part  had  been  so  applied,  and  that  the  lessees  had  paid  other 
moneys  in  liquidation  of  prior  rents,  it  was  Hkld,  that  they  were  entitled 
to  have  such  advances  set  off  against  rents  accruing  subsequent  to  the 
time  when,  by  a  chronological  application,  prior  rents  would  have  extin- 
guished them. 

A  legal  plaintiff  on  the  record  is  not  a  competent  witness,  even  though  the 
party,  for  whose  use  the  suit  is  brought,  offers  to  deposit  in  court  any  sum 
which  the  court  may  direct,  to  cover  the  liability  of  such  plantiff  for  ooeta. 

Appsal  from  Baltimore  county  court. 

This  was  an  action  of  debty  brought  by  the  appellants  against 
the  appellees,  to  recover  the  sum  of  $375,  the  amount  of  three 
quarters  of  a  year's  rent,  accruing  under  a  lease,  of  a  certain 
quarry,  from  Nicholas  Owings,  under  whom  the  plaintiflb 
claim,  to  the  appellees,  dated  the  11th  of  June  1840. 

This  lease,  upon  which  the  plaintiffs  counted,  will  be  found 
set  out  in  full,  in  the  case  of  Owings  and  Qriffith  vs.  Emery 
and  OavUy  6  QiUj  261.  The  material  parts  of  it,  are  also  re- 
cited in  the  opinion  of  the  court  in  this  case,  delivered  by  his 
honor,  Judge  Prick. 

The  defendants  pleaded  mV  debet  y  with  leave  to  give  in  evi- 
dence any  special  matter,  which  might  be  pleaded  in  bar  of 
the  action,  upon  notice,  dec. 

Ibt  Exception.  At  the  trials  the  plaintiffs  read  in  evidence 
the  lease,  and  the  will  of  Nicholas  Owings,  executed  on  the  7th 
of  July  1841 ,  by  which  he  devised  the  reversion  in  said  quarry, 
to  his  son  Becde,  during  his  natural  life,  and  at  his  death,  to  bis 
children  lawfully  begotten,  with  power  to  said  BecUe,  in  case  he 
should  die  without  issue,  to  leave  said  reversion  by  last  will  and 
testament,  to  any  or  all  of  the  children  or  grand-children  of  said 
Nicholas,  at  his  pleasure.  This  will  also  contained  the  follow- 
ing clause:  ^^It  is  my  will  and  desire,  that  the  rents  arising 
from  the  quarry,  known  by  the  name  of  Fox  Rock  Quarry,  be 
applied  to  dischaige  the  incumbrances  on  the  same."  (This 
clause  of  the  will,  this  court,  in  the  case  of  Emery  and  Qauli 
vs.  Chmelius  H.,  atul  Caleb  D.  Owings,  Adm*rs  of  Beak 
Owings,  6  GUI,  191,  being  an  action  upon  the  same  lease, 
decided,  did  not  separate  the  rents  from  the  reversion,)  and 
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proved  that  said  Nicholasy  at  the  time  of  his  death,  left  five 
children,  the  legal  plaiDliflTs  in  this  action,  and  said  Bcale  Ow- 
ings  who  died  in  July  1843,  unmarried,  without  issue,  and 
intestate.  The  defendants  then,  under  the  leave  annexed  to 
their  plea,  proved  notice  to  the  plaintiffs,  that  they  would  give 
in  evidence,  and  insist,  that  the  sum  of  $866,  advanced  by  the 
defendants  to  Nicholas  OwingSy  or  for  his  use,  to  enable  him 
to  settle  with  iVooA  Worthingtonj  on  or  about  the  6th  of  June 
1840,  was  advanced  and  paid  on  account  of  the  rent  there* 
after  to  accrue,  and  now  claimed  in  this  action,  under  the  lease 
mentioned  in  the  declaration,  and  should  insist,  that  this  sum 
ought  to  be  credited  upon  this  lease,  (whatever  may  be  the 
amount,)  at  the  time  this  action  was  instituted,  either  as  pay- 
ment, or  by  way  of  off-set. 

And  then  proved  by  Mathew  6,  Emery y  that  prior  to  the 
execution  of  said  lease,  the  said  Nicholas  Omngs  told  him,  on 
one  occasion,  that  he  would  be  under  the  necessity  of  paying 
a  certain  NocA  Wortkington,  the  sum  of  $866,  which  he 
could  not  raise,  unless  the  defendants  would  advance  it,  on  the 
rent  of  the  Fhx  Rock  Quarry;  that  a  week  or  two  afterwards, 
and  flbordy  after  the  execution  of  said  lease,  the  said  Nicholas 
told  him,  that  the  defendants  had  advanced  the  aforesaid 
amount  to  him,  and  he  would  be  unfortunate,  as  it  would  take 
all  the  resources  of  his  quarry  for  a  year  or  so,  before  he  could 
get  any  rent.  The  plaintiffs  then  read  to  the  jury  the  receipt 
of  Nicholas  Owings,  which  is  recited  in  the  opinion  of  this 
court,  and  the  defendants  claiming  to  apply  the  sum  of  money 
therein  mentioned,  as  an  off-set  against  the  rents  sued  for  in 
this  action,  the  plaintiffs  then  produced  and  proved  an  assign- 
ment of  these  rents,  under  seal,  from  the  legal  plaintiffs  to 
Edward  Green^  for  whose  use  the  suit  was  brought,  executed 
on  the  1st  of  April  1844. 

And  further  offered,  on  behalf  of  said  Ctreerij  to  pay  into 
eourt  any  sum  of  money  which  the  court  might  direct,  to  cov- 
er the  legal  liability  of  said  nominal  plaintiffs,  for  the  costs  of 
this  suit,  as  a  deposit  to  meet  said  costs,  in  the  event  of  a  ver- 
dict for  the  defendants 3  and  then  said  Gfreen  produced  Oaleh 
D,  OwingSy  one  of  the  nominal  plaintiffs^  and  offered  to  swear 
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him  as  a  witness^  as  soon  as  (he  court  would  decide  what  sum 
should  be  paid  inlo  court  by  Greeny  to  release  the  liability  of 
said  Oalebf  for  costs  as  aforesaid  ^  and  so  soon  as  said  money 
should  be  actually  paid  into  court,  or  to  such  person  as  the 
court  might  direct:  which  payment  said  Green  offered  himself 
then  and  there  ready  to  make,  stating  by  his  counsel,  that  said 
Caleb  was  offered  as  a  witness  to  disprove  the  testimony  of  M.  G. 
Emery y  aforesaid ;  and  said  Caleb  ^  being  in  court,  assents  to  be 
examined  as  a  witness  for  the  purpose  aforesaid,  or  any  other 
purpose.  But  the  court  (Le  Grand,  J.,)  refused  to  determine 
what  amount  should  be  paid  into  court  by  said  Chreen,  or  to 
allow  said  Caleb  to  be  examined,  as  proposed,  because  he  was 
a  party  to  the  suit,  and  incompetent,  by  reason  thereof,  to  testi- 
fy. The  plaintiffs  excepted,  but  this  exception  was  abandoned 
in  argument  in  this  court. 

2nd  Exception.  The  plaintiffs  then  prayed  the  court  to 
instruct  the  jury,  that  upon  the  evidence  aforesaid,  if  believed 
by  them,  the  said  $866  must  be  applied  chronologically  to 
extinguish  the  rents  as  they  accrued,  under  the  lease,  and  that 
the  defendants  could  only  obtain  a  credit  for  so  much,  (if  any,) 
of  said  sum,  as  the  jury  might  find  remained  unextinguished 
by  rents,  accruing  anterior  to  the  rents  embraced  in  this  suit. 
But  the  court  refused  to  grant  this  instruction,  and  instructed 
the  jury,  that  it  was  at  their  election  to  apply  the  said  sum  to 
the  rents,  as  they  accrued  under  said  lease,  chronologically  or 
not;  and  that  the  jury  might,  if  they  thought  proper,  apply  so 
much  of  said  sum  as  was  necessary  to  defeat  the  whole  claim 
of  the  plaintiffs  in  this  action,  it  being  admitted  that  only  $394 
of  said  sum  of  $866,  had  been  already  credited  or  applied,  on 
account  of  said  rents,  by  the  verdicts  of  juries,  in  two  suits 
brought  in  this  court,  by  different  plaintiffs^  against  defendants^ 
for  rents  accruing  under  the  lease  in  evidence,  there  being  rents 
for  three-quarters  of  a  year  under  said  lease,  not  embraced  in 
either  of  the  present  or  former  suits.    The  plaintiffs  excepted. 

3rd  Exception.  The  defendants,  upon  the  whole  evi- 
dence, then  prayed  the  court  to  instruct  the  jury,  that  if  they 
find,  that  the  receipt  offered  by  the  plaintiffs,  of  the  6th  June 
1840,  for  $866,  was  given  by  Nicholas  Owings,  under  an 
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agttement,  that  the  same  should  be  applied  to  the  payment  of 
rents,  thereafter  to  become  due  from  defendants  to  said  Nich- 
olasj  from  the  Fhx  Rock  Qitarryy  under  the  lease  of  the  11th 
June  1840,  and  that  the  said  sum  of  $866,  has  not  been  re- 
turned to  said  defendants,  by  said  Nicholas,  or  those  claiming 
under  him,  or  in  any  way  satisfied,  that  then  they  must  allow 
said  receipt,  or  so  much  thereof  as  may  be  now  due,  as  an  off- 
set to  tlie  plaintiff's  demand,  which  instruction  the  court  grant- 
ed, and  the  plaintiffs  excepted.  Judgment  of  non  pros*  on 
verdict  for  the  defendants  being  entered,  the  plaintiffs  appealed 
to  this  c^art.  The  statement  of  evidence,  in  the  bills  of  ex- 
ception, and  prayers/  was  assented  to  by  the  counsel  for  the 
defendants. 

The  cause  was  argued  before  Spence,Magruder,  Martin 
and  Frick  J., 

By  Br£nt  for  the  appellants,  and 
By  HiNKLEY  for  the  appellees. 

Frick,  J.,  delivered  the  opinion  of  this  court. 

In  this  case,  the  action  is  instituted  to  recover  the  amount  of 
three-quarters  rent,  accrui  ng  under  a  lease  fi om  Nicholas  Owings^ 
to  the  appellees.  The  appellants  claim  title  to  the  property  under 
said  Nicholas  OwingSy  the  original  lessor,  deceased,  and  no 
question  is  raised,  of  their  right  to  sue  in  this  action. 

The  lease,  in  evidence,  bears  date  the  11th  of  July  1840,  to 
commence  on  the  lOlh  of  November  1840,  and  to  endure  for 
the  term  of  six  years;  the  lessees  to  pay  for  the  use  of  the  prem- 
ises,  and  the  stone  to  be  quarried  and  got  out  of  them,  one-and- 
a-quarter  cent  for  every  cubic  foot  so  quarried  and  got  out,  bind- 
ing themselves  so  to  quarry  and  get  out  at  least  40,000  cubic 
feet,  amounting  to  $500,  or  to  pay  for  that  quantity  annually, 
by  quarteriy  instalments;  and  for  all  over  and  exceeding  that 
quantity,  to  pay  additionally  at  the  same  rate  aforesaid. 

On  the  6th  of  July  1840,  (six  days  preceding  the  execution 
of  the  lease,)  a  receipt  in  the  following  terms  was  passed  from 
Nicholas  Owings  to  the  appellees. 

52        V.7 
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"Baltimore  County,  Jtdy  &thy  1840. 

Received  of  Messrs,  Emery  4*  Cfmdty  eight  hundred  and 
sixty-six  dollars,  to  be  returned  them  in  granite  stone  to  the 
amount  of  69.300  feet,  without  interest,  between  the  10th  of 
November  1840,  and  the  lOih  of  November  1846:  they  being 
at  the  expense  of  quarrjring  and  transporting  the  same  from  my 
quarry,  known  by  the  name  of  Fox  Rock  Quarry, 

Nicholas  Owings." 

And  under  leave  to  give  in  evidence  any  special  matter  that 
might  be  pleaded  in  bar;  this  receipt  is  produced  by  the  appellees, 
as  a  set-off  or  payment  of  the  rent  sought  to  be  recovered  in 
this  action.  An  attempt  has  been  made  to  give  to  this  receipt 
a  construction  independent  of  the  lease.  But  it  must  be  man- 
ifest that  this  agreement  between  the  parties  was  a  preparatory 
step  to  the  lease,  afterwards  executed  within  a  few  days;  and 
that  at  the  time  of  the  advance  of  the  said  sum  of  money  to 
OwingSy  the  lease  of  the  quarry  was  in  contemplation.  Both 
instruments  correspond  in  their  essential  stipulations.  They 
are  made  conterminous  with  each  other;  both  to  begin  and  to 
end  on  one  and  the  same  day;  and  the  $866  to  be  returned  in 
69.300  feet  of  stone,  is  at  the  precise  rate  of  one-and-a-quarler 
cent  per  foot.  The  receipt  is  open  to  no  rational  interpreta- 
tion, unless  it  can  be  made  to  refer  to  the  subsequent  lease. 
The  lease  effectually  neutralizes  any  action  of  the  appellees 
under  the  leceipt.  It  compels  them  to  take  out  40,000  feet  of 
stone  or  pay  for  that  quantity,  and  for  every  foot  of  stone  over 
that  computation,  they  are  also  required  to  pay  at  the  same 
rate.  And  unless  they  are  supposed  to  be  required  to  pay  double 
for  all  over  40,000  feet,  the  receipt  is  merged  in  the  lease,  and 
it  must  be  intended  that  the  stone  referred  to  in  the  receipt^ 
was  to  be  quarried  and  got  out,  under  the  lease.  That  instru- 
ment covers  the  whole  term  set  out  in  the  receipt;  and  the  con- 
dition in  it,  is  that  no  stone  can  be  taken  from  the  quarry,  but 
what  must  be  paid  for  under  the  terms  of  the  lease.  The  two 
agreements  cannot  therefore  stand  independent,  but  must  be 
construed  in  reference  to  each  other.  And  the  appellees  in- 
sist in  their  notice  to  the  appellants  at  the  trial  below,  that  this 
advance  was  made  on  account  of  the  rents  thereafter  to  accrue 
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under  the  lease;,  and  claim  its  application  in  part,  to  the  credit 
of  the  rent  in  controvert  in  the  present  action. 

The  appellants,  on  the  contrary,  deny  that  there  can  be  any 
legal  appropriation  of  any  part  of  these  advances  to  the  liquida^ 
tion  of  the  rents  in  the  present  suit. 

Before  the  date  of  the  writ  in  this  case,  claiming  rent  from 
the  10th  day  of  May  1S43,  two  years  and  a  half  of  prior  lenta 
had  accrued  under  the  lease,  to  the  parties  in  interest,  preceding 
these  plantiffs,  and  if  these  advances,  (bb  they  insist  they  ought,) 
had  been  applied  in  liquidation  of  these  antecedent  rents,  they 
must  have  absorbed  more  than  the  whole  sum,  and  would  leave 
no  balance  to  be  set-off  against  the  present  claim . 

On  this  ground  they  prayed  the  court  to  instruct  the  jury, 
<^that  the  said  sura  of  $866,  must  be  applied  chronologically,  to 
extinguish  the  rents  as  they  accrued  under  said  lease;  and  that 
the  defendants  could  only  obtain  a  credit  for  so  much,  (if  any,) 
of  the  said  sum  of  money  as  the  jury  might  find  remained  un^ 
extinguished  by  the  rents  accruing  under  said  lease,  anterior  to 
the  rents  embraced  in  this  suit." 

But  the  court  refused  to  grant  this  instruction,  but  directed 
the  jury,  "that  it  was  at  their  election  to  apply  the  said  sum  of 
money  to  the  rents  as  they  accrued  under  said  lease,  chrono- 
logically or  not,  and  that  the  jury  might,  if  they  thought  proper, 
apply  so  much  of  said  sum  as  was  necessary  to  defeat  the  whole 
claim  of  the  plaintiffs,  tV  being  admiUed^  that  only  $394  of  the 
aaid  sum  of  $866  had  been  already  applied  or  credited  on  ac- 
count of  said  rents,  by  the  verdicts  of  juries,  in  two  suits  brought 
in  this  court  by  different  plaintiffs,  against  the  defendants, 
for  rents  accruing  under  the  lease  in  evidence,  there  being  rents 
for  three-quarters  of  a  year  under  said  lease,  not  embraced  in 
either  of  the  present  or  former  suits.  And  upon  the  further 
prayer  of  the  defendants,  also  instructed  the  jury,  "that  if  they 
find  from  the  evidence,  that  the  receipt  oflFered  in  evidence  by 
the  plaintiff  of  the  6th  of  June  1840,  for  the  sum  of  $866,  was 
given  by  Nicholas  OioingSy  under  an  agreement  that  the  same 
should  be  applied  to  the  payments  of  rents  thereafter  to  become 
due  from  the  defendants  to  said  OmngSj  from  the  Fhx  Rock 
Quarry,  under  the  lease  of  the  Uth  of  June  1840,  and  thatthe 
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said  sum  of  $866^  has  not  been  returned  to  said  defendants  by 
Nicholas  Omngs,  or  those  claiming  under  him,  or  in  any 
way  satisfied  y  that  then  they  must  allow  said  receipt,  or  so  muck 
thereof  as  may  be  now  due  as  an  off-set  to  the  plaintiff's  de- 
mand." 

The  propriety  of  these  instructions  is  submitted  for  the  de- 
cision of  this  court. 

We  have  shown  that  the  true  interpretation  of  the  agreement 
between  the  parties,  requires  that  the  two  papers  must  be  taken 
together  a9  one  contract,  and  are  to  be  construed  with  mutual 
reference  to  ^ch  other;  that  the  amount  mentioned  in  the  re- 
ceipt must  be  considered  as  advanced  on  account  of  rents  to 
accrue  under  the  lease. 

Was  the  court  below  correct  in  saying,  that  the  jury  might 
apply  them  or  not,  as  they  thought  proper,  to  the  liquidation  of 
the  pr^sept  rent,  so  as  to  defeat  the  whole  claim  of  the  appel- 
lants; and  that  they  were  not  bound  to  apply  them  chronolog- 
ically, in  the  order  iq  which  they  became  due? 

This  latter  mode  of  application  was  certainly  in  the  view  of 
Nicholas  Owings,  when  the  money  was  advanced.  For  be 
states  to  Matthew  G.  Emery^  the  witness  produced,  ^Hhat  it 
would  take  all  the  resources  of  his  quarry  for  a  year  or  so,  be- 
fore he  could  get  any  rent."  This  evidence  was  admitted 
without  objection,  and  serves  to  explain,  not  to  contradict  the 
receipt,  or  control  its  written  stipulations.  It  presents  bis  own 
view  of  the  time  and  manner  in  which  the  advances  were  to 
be  liquidjBtted.  And  under  his  own  interpetirationof  the  agree- 
ment, th(S  rents  thus  applied  would,  before  the  time  the  present 
action  accrued,  have  extinguished  the  whole  sum:  more  than 
two  years  having  expired  from  the  date  of  the  lease.  It  is  aliso 
the  probable  and  natural  presumption ,  th  at  the  defendants,  would 
so  seek  to  apply  their  advances,  and  deduct  the  sum  from  the 
first  rents  dqe  by  them  under  the  lease.  With  this  relation 
between  the  parties  connecting  Emery^s  testimony  with  the  re- 
ceipt of  Nicholas  Owings,  it  would  seem  in  the  absence  of  any 
other  conflicting  evidence,  to  be  the  proper  view  of  the  case, 
and  the  correct  instruction  to  the  jury,  that  if  they  believed 
Emery ^  the  advances  were  to  be  applied  chronologically  to  the 
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rents  in  the  order  in  which  they  became  due,  until  the  sum 
advanced  was  absorbed.  So  applied^  the  amount  of  the  receipt 
would  be  liquidated  before  it  reached  the  present  cause  of  ac- 
lion,  and  the  plaintiff  would  have  been  entitled  to  recover  the 
rent  now  in  dispute. 

But  it  appears,  there  was  other  evidence  in  the  cause,  to 
show  that  the  amount  of  these  advances  was  not  actually  ex- 
hausted, when  the  present  rents  accrued.  That  evidence  is 
stated  as  the  foundation  of  the  instruction  of  the  court,  upon 
the  a{^Uant^8  second  prayer,  as  an  admission  of  the  parlies, 
that,  A^only  $394  of  the  $866,  had  been  before  credited  or  ap- 
plied, upon  account  of  the  said  rents,"  and  by  agreement  of 
counsel,  was  submitted  and  ai^ued,  as  part  of  the  case  pre- 
sented to  the  court. 

From  this  admission  it  results,  that  the  advances  had  not 
been  strictly  applied  to  the  preceding  rents,  in  their  chronologi- 
cal order,  but  that  other  moneys  must  have  been  paid  by  the  de- 
fendaots,  in  the  liquidation  of  prior  rents,  postponing  the  appli- 
cation of  the  advances,  or  part  of  them,  to  the  present  period  of 
the  lease.  It  was  for  the  advantage  of  the  appellees,  that  they 
should  have  been  sooner  applied.  Yet  a  portion  still  remains 
due,  to  show  that  they  must  have  waived  the  application,  and 
satisfied  a  portion  of  the  antecedent  rents,  in  some  other  form. 
Why,  then,  should  the  appellees  not  have  the  benefit  of  the  ap- 
plication now,  when  it  was  manifestly  an  indulgence  to  the 
lessors,  that  they  were  not  sooner  applied,  under  Owings^ 
own  interpretation  of  his  contract,  in  the  order  in  which  the 
ficst  rents  accrued  under  the  lease  ? 

The  appellants  admit,  that  the  whole  amount  is  npt  refund- 
ed from  the  rents.  When  is  the  period  assigned  for  the  final 
liquidation  of  these  advances  ?  If  not  now  set  off  and  extin- 
guished, according  to  the  understanding  of  the  lessor,  at  what 
subsequent  point  of  the  lease  are  they  to  be  adjusted  ? 

In  view  of  the  admissions  in  the  case  then,  the  court  below 
were  correct  in  refusing  to  instruct  the  jury,  that  this  amount 
of  $866,  had  been  legally  absorbed  in  the  antecedent  rents, 
which  they  would  virtually  have  said,  in  granting  the  appel- 
lant's second  prayer;  and  they  properly  instructed  them,  that  if 


414  CASES  IN  THE  COURT  OF  APPEALS 

OwiDgs  HaL,  uwt  of  Green,  cf .  Emery  and  Ganlt. — 1848. 

they  find,  from  the  evidence,  that  the  amount  of  said  receipt 
has  not  been  relumed ,  or  in  any  way  satisfied,  by  Nicholas 
Ovnngs,  or  those  claiming  under  him,  they  must  allow  the 
said  receipt,  or  so  much  as  may  be  found  due,  as  an  off-set  to 
the  appellant's  demand. 

This  mode  of  application  of  the  money  here  in  question,  is 
not  now,  for  the  first  time,  adjudicated.  It  was  before  this 
court,  presented  in  the  same  form,  at  December  term  1847, 
by  these  appellees,  against  the  executors  of  Beale  Owings. 
The  third  prayer  of  the  appellees  in  this  record,  the  same  as 
there  in  form  and  substance,  was,  by  this  court,  affirmed  to  be 
the  proper  direction  to  the  jury^  and  upon  the  admission  here, 
that  these  advances  are  not  yet  exhausted,  is  the  proper  instruc- 
tion in  the  present  case.  The  instruction  asked  by  the  appel- 
lants assumes,  that  all  the  rents  that  did  accrue,  under  the 
lease  antecedent  to  that  claimed  in  this  suit,  must  legally  and 
q/'Tiec^^^Vy  have  been  satisfied  out  of  these  advances,  and  in  no 
other  way.  How  could  they  so  say,  that  this  whole  amount 
had  been  thus  applied  and  exhausted,  when  the  antecedent 
xents  might  have  been,  and  must  have  been  satisfied,  in  some 
other  way,  if  it  be  true,  as  admitted,  that  only  a  portion  had 
been  applied  to  the  large  amount  of  rents  which  had  fallen  due, 
before  the  claim  for  which  the  present  suit  is  brought? 

Some  further  objections  have  been  urged,  to  the  two  instruc- 
tions of  the  court,  on  the  ground  of  inconsistency;  the  firsts 
submitting  to  the  jury,  that  if  (hey  fiud  the  advances,  or  any  por- 
tion of  them,  are  still  unpaid,  they  may,  at  their  election^  set 
them  off  or  not,  against  the  present  rent,  the  other  directing, 
without  qualification,  that  they  must  so  apply  them.  Whether 
it  was  proper  to  submit  it,  under  the  evidence  admitted^  to  the 
option  of  the  jury,  to  determine  the  right  of  set-off,  it  is  not 
now  necessary  to  examine.  The  verdict  is  in  conformity  with 
the  proposition  and  instruction  upon  the  defendants'  (the  ap- 
pellees') prayer,  and  under  the  case  as  presented  to  this  court, 
the  judgment  of  the  court  below  must  be  affirmed. 

Any  reference  to  the  first  exception  of  the  appellants  is  ne- 
cessarily omitted,  because  in  the  aigument  of  the  cause  it  was 
properly  abandoned. 

JUDGMENT  AFFIRMED. 
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The  President,  Directors  and  Company  of  the  Bank 
OP  THE  United  States,  vs.  The  Merchants  Bank  op 
Baltimore. — December  184S. 

A  salt  was  commenced,  by  an  attachment,  issued  on  the  11th  of  September 

1841.  The  plaintiff  filed  a  declaration  in  a89ump$it  on  the  29lh  of  April 

1842,  to  which  the  defendants,  on  the  same  day,  pleaded  non  oisumptitp 
and  on  the  lOih  of  June  1842,  under  leave  to  amend,  they  pleaded,  that 
the  plaintiff  ought  not  further  to  maintain  its  action,  because  the  plaintiff, 
on  the  23rd  of  April  1842,  had  recovered  a  judgment  against  the  defendants 
in  the  district  court  for  the  city  and  county  of  PhUadtlphia^  in  the  State 
of  Perauylvaniat  for  the  same  cause  of  action,  in  a  suit  commenced  in 
said  court  since  the  issuing  of  the  original  writ  in  this  case,  which  jndg* 
ment  remains  unrerersed,  and  in  full  force  and  effect.    Held  : 

That  this  defence  was  directed  against  the  right  of  the  plaintiff  to  recover  in 
the  form  of  action  adopted  by  it,  and  could  not  be  pleaded  ift  abatement, 
ptus  darrein  eoniinuaneet  but  was  properly  interposed  as  a  special  plea,  in 
bar  to  the  further  maintenance  of  the  action. 

It  is  not  the  priority  in  the  commencement  of  one  action  that  renders  the 
judgment  obtained  therein,  a  bar  to  the  recovery  of  a  second  judgment  in 
another,  but  because  the  first  judgment  when  given,  whether  in  the  action 
commenced  first  or  last,  extinguishes  the  original  cause  of  action,  and 
gives  to  the  plaintiff  in  lien  thereof  one  of  a  higher  nature. 

The  pendency  of  another  suit  must  be  pleaded  in  abatement,  but  the  plea  of 
a  judgment  recovered,  is  not  matter  in  abatement.  It  does  not  go  to  the 
form  of  the  remedy,  but  to  tho  right  of  the  plaintiff. 

The  pendency  of  a  prior  suit  for  the  same  cause  of  action  will  abate  a  subse- 
quent suit,  bat  the  converse  of  this  is  not  true ;  the  first  suit  will  not  be 
abated  by  the  plea  of  another  suit  afterwards  commenced,  for  the  same 
cause  of  action. 

If  the  matter  presented  by  this  plea  had  been,  the  pendency  of  a  suit  in  ano. 
ther  State  for  the  same  cause  of  action,  it  should  have  been  pleaded  in 
abalement,  and  verified  by  affidavit  or  supported  by  an  exhibition  of  the 
record,  and  the  proper  place  for  snch  a  plea  would  have  been  in  the  Penn- 
$ylvania  suit. 

Where  matter  of  defence  arises  afler  the  commencement  of  a  suit,  it  cannot 
be  pleaded  in  bar  of  the  action  generally ;  it  mast,  if  it  ariies  before  plea 
or  continuance,  be  pleaded  as  to  the  further  maintenance  of  the  suit,  if 
after  issue  joined,  puia  darrein  continuance. 

The  right  to  assail  a  judgment,  on  the  ground  that  the  coort  pronouncing  it 
had  no  jurisdiction  of  the  subject  or  the  parties,  is  undoubted,  with  respect 
both  to  domestic  and  foreign  judgments. 

Bat  it  is  an  acknowledged  and  fixed  principle  of  universal  obligation,  result- 
ing  from  the  comity,  and  respect  due  from  one  judicial  tribunal  to  another, 
ihal  m  judgmeot  of  a  coart  of  record  of  a  sister  Stale,  is  in  itself  frtma 
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faeit  evidence  of  jurisdiction ;  and  it  is  not  neceasaiy  for  the  part/  pleading 
such  jndgment,  to  set  oat  affirmative] j  in  his  plea,  the  jarisdictxon  and  facta 
npon  which  ths  power  and  authority  of  the  court  pronoaneing  the  jodg. 
meist  depend. 

At  common  law,  the  original  canee  of  action  is  extingaished  or  merged  bj  a 
judgment,  which  is  conclasiTe  evidence  of  indebtment  between  the  partMs, 
and  final,  unless  reversed,  with  respect  to  the  subject  matter  adjudicated  ; 
and  in  the' absence  of  proof  of  any  statutory  modification  of  this  principle, 
it  mast  be  assumed,  that  such  is  the  legal  efibct  of  the  judgments  of  their 
ooarts  in  the  State  of  Peansy/eania. 

The  principles  dedocible  from  the  authorities  in  regard  to  the  construetien  of 
the  1st  sec.  of  the  4lh  article  of  the  Constitution  of  the  United  StateM^mnd 
the  act  of  Congress  of  1790,  are : 

1st.  That  if  the  jbdgment  of  the  district  court  for  the  citj  snd  coantj  of 
PhUmdelphia,  pleaded  in  this  case,  wonld  be  regarded  hj  the  courts  of 
Penntylvania,  as  conclasite  evidence  of  the  existence  of  a  debt  doe  by  the 
appellants  to  the  appellee,  it  is  so  to  be  conaidered  by  the  ooarts  of  this 
State. 

Sod.  That  the  original  cause  of  action  was  extinguished  by  the  judgment  of 
that  conrt ;  and 

3rd.  That  an  action  of  assumptit  cannot  be  maintained  on  the  original  de- 
mand. 

The  oases  of  Brengle  ns.  MeCUllan^  7  O,  4-  J,,  434 ;  MeElmare  e«.  Cokent 
13  Pet.,  330  ;  and  Cameron  ve.  Wurtz,  4  MeCord,  278,  deciding,  that  the 
act  of  Congress  of  1790,  does  not  invest  judgments  of  the  States  of  the 
Union  with  a  general  extra-territorial  operation,  are  not  in  conflict  with 
the  doctrines  of  this  case. 

The  5th  sec.  of  the  act  of  1833,  ch.  250,  aathorising  a  corporate  body  to  ap. 
pear  to  an  attachment  and  contest  the  claim  of  the  plaintiff,  by  •^pleading 
or  otherwise,**  clearly  gave  the  right  to  the  appellants  to  file  the  plea  inter, 
posed  by  them  in  this  case. 

A  plea  which  would  be  regarded  as  an  answer  to  an  action  of  ouumptiU  >f 
unaccompanied  by  an  attachment,  must  be  treated  as  valid,  notwithstand- 
ing the  controversy  originated  in  a  proceeding  of  that  kind. 

Appeal  froni  Baliimore  county  court. 

This  was  aa  (Utachment  issued  by  the  appellee  against  the 
appellants^  on  the  llih  of  September  1841 ,  and  laid  upon  cer- 
tain real  estate  of  the  defendant,  lying  in  the  city  of  Baltimore. 
The  facts  and  pleadings  in  the  case  are  fully  stated,  both  in  the 
opinion  of  this  court,  and  of  the  court  below,  delivered  at 
January  term  1848,.  by  his  honor,  Judge  Le  Grand. 

This  proceeding,  commenced  by  an  attachment,  which  was 
issued  at  the  instance  of  the  plaintiff,  on  the  11th  September 
1841,  to  recover  the  sum  of  |161 ,342,72.     On  the  24th  Sep- 
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tember  the  attachment  was  laid  on  certain  real  estate.  At  the 
following  January  term,  being  the  first  appearance  term,  theVe 
being  no  appearance,  there  was  a  judgment  nisi.  On  the  25th 
January,  under  the  5th  section  of  the  act  of  the  Assembly  of 
1832,  ch.  280,  the  defendants  appeared  by  their  counsel;  and 
on  the  29th  of  April  1842,  plaintiff  filed  its  declaration,  to 
which  defendants  on  the  same  day  filed  their  plea  of  non  os- 
sumpsit.  Afterwards,  on  the  10th  June,  defendants,  under 
leave  of  the  court,  filed  an  atnended  plea,  in  which  it  is  alleged 
the  plaintiff  ought  not  to  maintain  its  action,  inasmuch  as 
die  plaintiff,  after  the  day  of  the  issuing  forth  of  the  writ  in 
this  cause,  that  is  to  say,  on  the  91st  day  of  March  1836,  in  a 
certain  court  of  lecord,  called  the  district  court  for  the  city  and 
county  of  Philadelphia^  in  the  State  of  Pennsylvania ,  im- 
pleaded the  safd  defendant  in  a  plea  of  trespass  on  the  case, 
d&c,  for  not  performing  the  same  identical  promises  and  under- 
takings, and  each  and  every  of  them  in  the  declaration  men- 
tioned, and  that  such  proceedings  were  thereupon  had  in  said 
court  in  that  plea;  that  afterwards,  to  wit,  oa  the  23rd  day 
of  April  1842,  the  plaintiff,  by  thef  consideration  and  judgment 
of  the  said  court,  recovered  on  the  said  plea  against  the  said 
defendants,  $  159,676.20,  for  its  damages  which  it  had  sustained 
on  occasion  of  the  not  performing  the  same  identical  promises 
and  undertakings  in  the  said  declaration  mentioned.  That 
the  said  judgment  still  remains  in  full  force  and  effect,  not  in 
the  least  reversed,  satisfied,  or  made  void.  Wherefore  the  de- 
fendants pray  judgment,  if  the  plaintiff  ought  to  maintain  its 
aforesaid  action.  To  this  plea  there  was  a  general  demurrer 
filed  on  the  20th  June  1842;  and  it  is  the  questions  arising  un- 
der this  demurrer,  which  the  court  is  now  called  upon  to  de- 
termine, and  they  are,  as  presented  by  counsel: 

1.  What  is  the  effect,  within  this  State,  of  a  judgment  ren- 
dered in  a  sister  State? 

2.  What  is  the  nature  of  the  appearance  of  the  defendants 
under  the  act  of  1832,  ch.  280? 

3.  What  is  the  nature  of  the  plea  ef  defendants? 

The  first  of  these  questions  arises  out  of  the  first  section  of 
the  4th  article  of  the  Constitution  of  the  United  States^  whicb 
53         v. 7 
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provides;  that  <^  fall  faith  and  credit  shsdl  be  given  in  each 
State  to  the  public  acts,  records  and  judicial  proceedingB  of 
every  other  State.  And  the  Congress  may,  by  geneial  laws, 
prescribe  the  manner  in  which  such  acts,  records  and  proceed- 
ings shall  be  proved^  and  the  effect  therecf.^^ 

In  execution  of  this  constitutional  authority ^  Congress,  on 
the  26(h  May  1790^  provided^  by  enactment,  the  mode  of 
authentication,  and  that  ^^the  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shatl  have  such  iaith  and  credit 
given  them,  in  every  court  within  the  United  States,  as  they 
have,  by  law  or  usage^  in  the  courts  of  the  Slate  from  whence 
the  said  records  are  or  shall  be  taken  ."^ 

With  perfect  safety  it  may  be  observed,  that  there  is  no 
clause  in  the  federal  constitution,  the  true  scope  and  meaning 
of  which  has  given  rise  to  greater  diversity  of  opinion,  than 
has  this  one.  It  has  passed  under  judicial  review  in  almost 
every  State  in  the  Union,  and  it  was  found  impossible  to  re- 
concile the  various  opinions  held  by  learned  jurists  in  regard  to 
it.  In  the  year  1813,  it  was  considered  by  the  Supreme  Goart 
of  the  United  States^  in  the  celebrated  case  of  MiUi  te. 
Duryee,  reported  in  7th  Ctaneh,  481.  In  that  case  it  was 
held,  whatever  effect  the  record  would  have  in  the  State  from 
whence  it  is  taken,  it  must  have  the  same  faith,  credit  and  effect 
id  every  other  court,  so  that  if  it  have  the  faith,  credit  and  ef- 
fect of  evidence  of  the  highest  nature  in  the  court  from  whence 
It  is  taken,  it  must  have  precisely  the  same  faith,  credit  and 
effect  in  every  other  court  in  the  Union. 

With  every  disposition  on  the  part  of  the  several  courts  of 
the  Union  to  comply  with  the  doctrine  laid  down  in  that  case, 
still,  judging  from  the  contrariety  in  the  decisions  of  the  sev- 
eral courts,  and  the  subsequent  decisions  of  the  Supreme 
Court  of  the  United  States^  the  doctrine,  in  many  instances, 
has  been  wholly  misconstrued.  In  some  cases  it  was  held  to 
have  established  the  princi{de,  that  the  judgment  of  a  State 
court  carries  with  it,  into  every  State,  all  its  original  attributes, 
energies  and  incidents,  clothed  with  the  authority  of  the  laws 
under  which  it  was  pronounced,  and  that  in  rebxHon  to  judi' 
cial  proceedings y  in  noparticidar  are  the  States  to  be  conad* 


OF  MARYLAND.  419 


Bank  of  the  U.  S.  vs.  Merchaato  Bank  of  Baltimore.— 1848. 

ered  as  foreiga  to  each  other,  aad  therefore  no  plea,  other  than 
that  of  nul  tUl  record  would  be  allowed  to  an  action  on  a 
judgment  rendered  in  a  sister  State.  And  in  support  of  this 
view,  the  case  of  Hampton  vs>  McQmnell^  3  Wheaton,23Ay 
has  also  been  relied  upon.  In  this  case,  the  court  re-asserted 
the  doctrine  to  be,  <<  that  the  judgment  of  a  State  court  should 
have  the  same  credit,  validity  and  effect  in  every  other  court 
in  the  Umied  States  which  it  had  in  the  State  where  it  was 
pronounced,  and  that  whatever  pleas  would  be  good  to  a  suit 
thereon  in  such  State,  and  none  others,  could  be  pleaded  in 
any  other  court  in  the  United  States,^* 

This  decision  was  made  in  the  year  of  1818.  In  the  year 
6f  1839,  the  question  was  again  brought  under  review  of  the 
Supreme  court,  in  the  case  of  McElmw/le  vs.  Cohen,  13  Pets.y 
312,  in  which  it  was  held,  that  although  a  judgment  in  the 
court  of  a  State,  is  not  to  be  regarded  in  the  courts  of  her  sister 
States  as  a  foreign  judgment,  or  as  merely  prima  fade  evi- 
dence of  a  debt  to  sustain  an  action  of  debt  upon  the  judgment, 
it  is  to  be  considered  only  distinguishable  from  a  foreign  judg- 
ment in  this;  that  by  the  irst  section  of  the  fourth  article  of  the 
Constitution,  and  by  the  act  of  May  26th,  1790,  sect.  1,  the 
judgment  is  cofic/tistve  on  the  merits,  to  which  full  faith  and 
credit  shall  be  given,  when  authenticated  as  the  act  of  Con- 
gress has  prescribed.  It  was  also  held,  that  there  is  no  consti- 
tutional inhibition  on  the  States,  nor  any  clause  in  the  Consti- 
tution from  which  it  can  be  even  plausibly  inferred,  that  the 
States  may  not  legislate  upon  the  remedy  on  suits  on  the  judg- 
ments of  other  States,  exclusive  of  all  interference  with  their 
merits;  and,  in  accordance  with  these  views,  the  court  decided 
the  plea  of  limitations,  in  an  action  instituted  in  one  Slate  on  a 
judgment  obtained  in  another  State,  to  be  a  plea  to  the  reme- 
dy, and  consequently  the  fejr  fori  must  prevail  in  such  a  suiL 

The  late  Justice  Story,  in  his  admirable  Commentaries  oh 
the  Conflict  of  Laws,  sec.  609,  deduces  from  all  these  decisions, 
this  doctrine :  '  ^  By  the  Constitution  of  the  United  States, ' '  says 
he,  ^^it  is  declared,  that  full  faith  and  credit  shall  be  given  in 
each  State  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  State.    And  Congress,  in  pursuance  of  the  power 
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given  them  by  the  CoDstitution^  in  a  succeeding  clause,  have  de- 
clared that  the  j  udgments  of  State  courts  shall  have  the  same  faitb 
and  credit  in  other  States,  as  they  have  in  the  Slate  where  they 
are  rendered .  They  are,  therefore,  put  upon  the  same  footing  as 
domestic  judgments.  But  this  does  not  prevent  an  inquiry  into 
the  jurisdiction  of  the  court  in  which  the  original  judgment  was 
rendered,' to  pronounce  the  judgment,  nor  an  inquiry  into  the 
right  of  the  State  to  exercise  authority  over  the  parties  or  the  sub- 
ject matter,  nor  an  inquiry,  whether  the  judgment  is  founded  in,, 
and  impeachable  for,  a  manifest  fraud.  The  Constitution  did 
not  mean  to  confer  any  new  power  upon  ihe  States,  but  sim- 
ply to  regulate  the  effect  of  their  acknowledged  jurisdiction 
over  persons  and  things  within  their  territory.  It  did  not  make 
the  judgments  of  other  States,  domestic  judgments  to  cdl  in- 
tents and  purposes;  but  only  to  give  a  general  validity,  faith 
and  credit  to  them,  as  evidence.  No  execution  can  issue  upon 
such  judgments,  without  a  new  suit  in  the  tribunals  of  other 
States.  And  they  enjoy  not  the  right  of  priority,  or  privilege, 
or  lien,  which  they  have  in  the  State  where  they  are  pro- 
nounced, but  that  only  which  the  lex  fori  gives  them  by  its 
own  laws,  in  their  character  of  foreign  judgments.^^ 

The  view  of  Justice  Story  is  sustained  by  the  case  of  Came- 
ron vs.  The  Adm'r  of  Wurtz,  4  McCord's  Rep.,  278,  a  case 
recognised  with  approbation  by  the  Supreme  Court  of  the  Urn- 
ted  States,  in  the  case  of  McElmoyk  vs,  Cohen,  and  also  by 
our  own  Court  of  Appeals,  in  the  case  of  Brengle  vs  McCtel- 
Ian,  7  Gill  and  Johns.,  434. 

The  doctrine  obligatory  on  us,  on  this  subject,  is  undoubt- 
edly contained  in  the  authorities  to  which  I  have  referred,  and, 
if  I  rightly  comprehend  it,  it  is  this: — By  the  first  section  of 
the  fourth  article  of  the  Constitution  of  the  United  St(ttes,  and 
the  act  of  Congress  of  the  26th  May  1790,  it  was  intended, 
that  the  judgments  of  a  Slate  court  should  have  to  a  certain 
extent,  the  character  and  validity  of  a  domestic  judgment,  in 
every  other  State  court  in  the  Union.  That  is  to  say,  they 
should  have  the  same  faith,  credit  and  validity,  as  in  the  State 
where  they  were  rendered,  so  far  as  their  existence  and  their 
conebmveness  on  the  merits  of  the  original  cause  of  action  is 
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concerned,  and^  therefore^  not  to  be  impeached,  except  on  the 
ground  of  a  want  of  jurisdiction,  or  of  fraud.  But,  beyond 
this,  they  are  to  be  considered  as  foreign  judgments,  and  to  be 
dealt  with  accordingly. 

If  this  be  the  true  doctrine,  then  there  can  be  no  difficulty 
in  understanding  several  of  the  decisions  cited  in  argument. 
The  case  in  13  Peters,  312,  the  one  in  4ih  McCordy  278,  and 
the  case  of  Brengle  vs.  McClellan,  7th  Gill  S/^  John,,  434. 
All  these  cases,  in  my  apprehension,  are  decided  on  the  ground, 
that  the  constitutional  provision  and  the  act  of  Congress,  only 
render  the  judgments  of  sister  States  domestic  judgments,  so 
far  as  their  existence  as  judgments  of  the  State  rendering  them, 
and  their  conclusiveness  on  the  merits,  are  concerned. 

And  this  being  so,  it  necessarily  follows,  that  in  the  distribu- 
tion of  assets,  the  fear /ori  must  govern,  for  it  prescribes  the 
remedyy  and  as  there  is  no  constitutional  inhibition  on  the 
States  in  regard  to  the  remedy,  and  no  legislation  in  this  State 
in  regard  to  it,  the  lex  fori  is  ascertainable  only  from  the  prio- 
cipLes  of  the  common  law.  That  is  to  say,  in  the  absence  of 
any  legislative  enactment  on  the  subject^  (except  for  the  pur- 
poses already  indicated,)  the  rank  and  character  in  this  State, 
of  a  judgment  rendered  in  a  sister  State,  is  that  affixed  to  for- 
eign judgments  by  the  common  law.  It  is  confidently  be- 
lieved, that  these  views  are  fully  sustained  by  the  latest  deci- 
sion of  the  Supreme  Court  of  the  United  States,  on  the  sub- 
ject. In  that  case,  (McElmoyle  vs.  Cohen,  13  Peters,  31 2,  j 
it  was  held,  that  although  by  the  act  of  Congress  of  1790, 
judgments  rendered  in  a  sister  State  are  made  debts  of  record, 
yei  they  do  ''not  carry  with  them  into  another  State,  the  effi- 
ciency of  a  judgment  upon  property  or  persons,  to  be  enforced 
by  execution,"  ''and  that  to  give  them  the  force  of  judgments 
in  another  State,  they  must  be  made  judgments  there, ^^  and 
Uiat  judgments  out  of  the  State  in  which  they  are  rendered, 
are  only  evidence  in  a  sister  State,  that  the  subject  matter  of 
the  suit  has  become  a  record,  which  cannot  be  avoided  but  by 
the  plea  of  nidtiel  record.  It  was  moreover  held,  that  such 
judgments  have  not  the  force  of  domestic  judgments,  beyond 
the  jurisdiction  declaring  them  to  be  judgments^  but  are  only 
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domestic  judgments  as  to  the  merits  of  the  claimy  or  subject 
matter  of  the  suit.  It  was  also  decided^  that  such  judgments, 
in  States  other  than  the  one  where  they  were  rendered,  do  nol 
take  precedence  of  simple  contract  debts,  unless  they  have 
assigned  to  them  such  precedence  by  the  local  law  of  such  other 
States. 

It  is  supposed,  and  it  has  been  veiy  ably  argued  to  that  efied 
by  the  counsel  for  the  defendant,  that  the  Supreme  court,  m 
deciding  such  judgments  to  have  no  precedence  of  simple  con- 
tract  debts,  rested  their  decision  in  this  regard,  wholly  on  the 
supposed  intention  of  the  legislature  of  Gfeorgia,  as  expressed 
in  its  enactment.  To  my  mind  it  is  clear,  the  court  meant  to 
assert  the  principle  independently ,  of  all  legislation  of  the  State, 
and  to  rest  it  for  support  on  the  principles  of  the  common  law. 
The  doctrine  and  reasoning  of  the  case  of  Cameron  vs.  Adm^r 
of  Wurtz,  4  McCordy  2T8,  are  both  adopted,  and  the  court 
observe,  in  speaking  of  that  decision,  that  it  was  ^^correctfy 
placed  upon  the  footing,  that  the  first  section  of  the  fowrth 
artide  of  the  Constitution  has  effected  no  change  in  the  nature 
of  a  judgment;^'*  and  if  possible  to  prevent  misapprehenfdon, 
the  court  go  on  to  observe,  that  if  this  case  had  not  been  before 
them,  and  the  point  had  been  then  presented  as  an  original 
question,  they  would  have  come  to  the  same  conclusion.  And 
this  seems  to  be  the  view  taken  by  our  Court  of  Appeals,  in  the 
case  of  Brengle  vs,  McClellan,  7  Gill  6f  Johns, ,  443,  where 
it  is  said,  a  judgment  obtained  in  another  State,  ''can  rank  on- 
ly as  a  simple  contract  claim  in  the  distribution  of  assets;  the 
conclusive  effect  given  to  it  l^y  the  Constitution  and  act  of  Con- 
gress, as  a  judgment  not  operating  to  place  it  upon  an  equal 
footing  with  a  judgment  obtained  in  Maryland,  in  the  distribu- 
tion of  assets,  but  leaving  it  in  this  respect  to  the  operation  of 
common  law  principles,  according  to  which  it  would  be  con- 
sidered a  foreign  judgment,  and  be  paid  as  a  simple  eontraot 
debt.** 

Now  if  it  be  tnie  that  neither  the  constitution  nor  the  act  of 
the  26th  of  May  1790,  effected  any  change  in  the  nature  of 
the  judgment,  then  it  follows  as  a  neoeasary  consequence,  tbttC 
its  chaiacter  is  precisely  the  same  as  though  the,  Cooslitttdott 
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had  been  silent  on  the  subject.  And  this  being  so,  the  ques- 
tion is,  in  what  light  aT%  foreign  judgments  viewed  ?  There 
can  be  no  doubt  on  this  subject.  They  have  always  been 
considered  in  the  light  of  simple  contracts,  and  being  so  regard- 
ed;  they  cannot  be  held  to  merge  the  original  cause  of  action, 
for  it  is  of  equal  dignity.  Indeed,  the  whole  doctrine  of  mer- 
ger proceeds  on  the  idea,  that  the  simple  contract  has  been 
meiged  in  one  of  a  higher  dignity  and  grade.  To  use  the  lan- 
guage of  Chief  Jusiioe  TindaUy  in  Smith  vs.  NichoUSy  36 
jEng.  C.  Ly  94,  '^the  ground  on  which  a  plea  of  judgment 
recovered,  bars  the  plaintiff  from  any  further  action,  is,  that 
the  original  nature  of  the  debt,  or  damage,  where  it  may  be 
8»qgbt  to  be  recovered,  is  changed;  that  he  has  a  higher  reme- 
dy; be  has  a  judgment  in  a  court  of  record  on  which  he  can 
mn»  an  execution.'' 

Now  let  UB  test  this  case  by  these  principles,  for  the  purpose 
of  ascertaining  whether  there  is  any  merger  because  of  the 
judlgmeDt  rendered  in  Philadelphia.  Oh.  Justice  TindaU  tells 
OB  that  this  takes  place  because  ^^the  original  natta^e  of  the 
debt,  or  damage,  i^ere  H  may  be  soughi  to  be  reeovered^  is 
cbaaigiedf''''  and  the  Supreme  Court  of  the  Untied  States  have 
decided,  that  the  Constitution  ^^has  effected  n»  change  in  the 
nature  ef  th»  judgment y^^  adopting  the  language  of  4  Mc- 
Cord,  278^  which  is,  that  beyond  the  limits  of  the  State  where 
it  is  rendered,  it  is  r^arded  but  as  a  simple  contract.  From 
this  it  is  clear,  there  is  no  change  in  the  nature  of  the  original 
cause  of  action,  and  therefore  there  can  be  no  merger.  Again 
CSntfJuaiice  TindaU  ixXS&  us,  that  metier  takes  place,  because 
the  party  ^^has  a  higher  remedy,  he  has  a  judgment  in  a  court 
of  record  cm  which  he  can  issue  an  execution." 

Tlie  Supreme  Court  of  the  United  Statesy  both  in  the  case 
of  MUls  vs.  DuryeOj  7  Qranchy  and  the  case  of  McEUmoyle 
vs.  Obhenf  tell  us,  that  a  judgment  rendered  in  a  sister  State, 
is  not  such  a  judgment  aa  one  on  which  an  execution  may  issue 
in  a  different  State. 

From  this  examioatioo  of  the  nature  of  a  judgment  render- 
ed in  a  sister  Slate,  and  what  is  necessary  to  work  a  mei^ger,  it 
must  be  apparent,  that  the  judgment  in  Philadelpbia  does  not 
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work  aD  extinguisbmeDt  or  merger  of  the  original  cause  of 
actioD,  which  is  the  ground  work  of  this  case.  And  this  view 
is  fully  and  most  distinctly  taken  in  numerous  cases. 

In  the  case  of  Smith  vs.  NichoUsy  35  Eng.  C  L,,  94,  it  is 
expressly  decided  9  that  a  foreign  judgmem,  (and  I  have  shewn 
this  to  be  such^  in  the  attitude  in  which  it  is  presented  to  us,) 
is  nothing  more  than  an  agreement  between  the  parties,  to  the 
extent  of  the  debt  or  damage;  and  Judge  Parsons,  in  the  case 
of  BisseU  vs.  BriggSj  9  Mass.  R.y  462,  (a  case  recp^ized 
with  the  highest  approbation  by  the  Supreme  Court  of  the  State 
of  New  York  J  in  6  WendaUj  155,)  says  that  such*  judgmeDls, 
i.  e.y  judgments  of  sister  States,  may  be  declared  on  ''as  evi- 
dence of  debt  or  promises,"  thus  showing  that  the  original 
nattcre  of  the  cause  of  action  is  not  merged  in  the  judgment. 

But  it  is  said,  admitting  this  to  be  so,  still  the  plea  is  good 
and  the  judgment  a  conclusive  bar  to  this  action,  because  it  is 
used  defensively. 

It  is  undoubtedly  true,  that  a  distinction  has  beea  taken  be* 
tween  suits  brought  to  enforce  a  foreign  judgment,  and  a  suit 
brought  against  a  party,  who  sets  up  such  judgment  as  a  de* 
fence  to  the  suit.  In  the  former,  it  is  held,  that  no  sovereign 
is  bound  to  enforce  a  foreign  judgment;  but  it  is  otherwise, 
where  the  defendant  sets  up  a  foreign  judgment  as  a  bar  to  pro- 
ceedings.    Story^s  Conflict  of  Laws,  sec.  598. 

But  does  this  case  come  within  this  rule?  Is  not  what  is 
meant  by  settii^  up  a  foreign  judgment  as  a  bar  to  the  suit,  the 
pleading  of  such  foreign  judgment  as  shows  that  the  right  has 
been  decided  to  be  with  the  defendant,  or  such  an  one  as  shows 
that  he  is  exonerated  from  all  liability?  In  such  a  case  the 
matter  is  res  judicata,  and  ought  to  be  received  as  conclusive 
evidence  of  right.  But  this  is  not  such  a  case;  here,  the  judg- 
ment plead  does  not  establish  the  right  to  be  with  the  defend- 
ants, but  with  the  plaintiff,  it  being  nothing  more,  to  use  the 
language  of  Chief  Justice  Tindcdl,  than  an  ascertainment  of 
the  amount  of  the  debt,  and  as  it  does  not  merge  that,  by  ^v- 
ing  a  higher  remedy,  it  can  be  no  bar  to  the  action.  This  is 
precisely  the  doctrine  asserted  in  Smith  vs.  Nicholls  and  in 
Hall  vs.  Odber,  11  East.,  118. 
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Entertaining  these  views^  it  is  not  necessary  I  should  con- 
sider at  length  the  other  questions  raised  in  the  case.  I  shall 
therefore  merely  remark^  that  the  construction  which  I  place 
on  the  5lh  sec.  of  the  act  of  Assembly  of  1832,  chapter  280, 
is,  that  the  appearance  authorized  by  it  is,  that  the  defendant 
appears  both  to  the  capias  and  the  attachment,  the  attachment 
not,  however,  being  dissolved  by  the  appearance,  but  remain- 
ing as  a  security;  that  it  is  impossible  to  obtain  a  judgment^ 
after  appearance  in  the  attachment,  without  also  obtaining  a 
judgment  in  the  other  action,  the  one  which  commences  with 
the  capias. 

As  regards  the  matter  pleaded,  I  think,  independently  of  the 
principles  of  pleading,  our  Court  of  Appeals  have  decided  it 
should  have  been  pleaded  j9u{9  darrein  continuance y  if  it  be  a 
defence  at  all.  2  Harris  and  GUI,  491,  and  12  QiU  4*  Johns,  j 
361.  Moreover,  I  think  it  should  have  been  pleaded  in  abate- 
ment, inasmuch  as  it  does  not  show  an  absence  of  aU  cause  of 
action,  but  goes  upon  the  idea  that  the  original  cause  of  action 
is  merged  in  the  judgment,  and  that  the  remedy  is  on  the  judg- 
ment, and  not  on  the  original  cause  of  acdoit;  and  further,  had 
the  commencement  and  conclusion  of  the  plea  been  those  of  a 
plea  in  abatement,  instead  of  those  of  a  plea  in  bar,  as  they 
are,  it  would  have  been  bad  on  general  demurrer,  because  it  is 
not  verified  by  affidavit,  as  is  required  by  the  Ath  and  6th  Anne, 
chap.  16.  Such  a  plea  may  be  treated  as  a  nullity.  1  John. 
Oasesy  397.     16  John.  iJ.,  307.     2  Dallas,  184. 

Had  the  judgment  merged  the  original  cause  of  action,  and 
had  it  been  pleaded  in  abatement,  it  could  have  been  verified 
by  the  affidavit  of  counsel.  Lumly  vs.  Fbster,  Barnes,  334. 
1  Bacon's  Abridgment,  Abatement^ "  O.,"  33.  Same  Rqp., 
348,  or  it  mig^ht  have  been  exemplified  by  a  record  under  the 
seal  of  the  court,  and  authenticated  under  the  act  of  Congress. 
4  Halstead,  83. 

Entertaining  these  view?,  judgment  will  be  entered  on  the 
demun-er  for  plaintifi"." 

And  thereupon,  judgment  on  demurrer  for  the  plaintifi*  was 
entered  on  the  26th  of  February  1846,  for  $300,000,  damages 
and  costs,  to  be  released  on  payment  of  $196,481.54,  with 
54         V.7 
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interest  from  the  26th  February  1846^  aad  costs.     From  this^ 
judgment  the  defendaats  appealed  to  this  court. 

The  cause  was  aigued  before  Dorsey^  C.  J.^.  Spencb> 
Maobuder^  Martin  and  Frick^  J. 

By  Meredith  for  the  appellants^  and 

By  McMahon  and  Brown  for  the  appellee. 

Martin^  J.  y  delivered  the  opinion  of  this  court. 

In  this  case  aji  attachment  on  warrant  was  issued  out  of 
BdUimore  county  courts  at  the  instance  of  the  appelleeyagunat 
the  appellants  on  the  11th  of  September  1841^  to  recover  the 
sum  of  $161>342.72;  alleged  to  be  due^  upon  an  account  stat- 
ed; for  money  lent  and  advanced^  and  for  money  had  and  re- 
ceived. 

The  attachment  was  laid  on  certain  real  estate,  in  the  city  of 
Baltimore.  And  it  appears  from  the  record,  that  although  the 
attachment  was  not  dissolved  by  the  execution  of  an  approved 
bond,  as  required  by  the  provisions  of  the  act  of  Assembly, 
of  1832,  ch.  280,  yet  the  defendants,  in  pursuance  of  the 
privilege  secured  to  them,  by  the  fifth  section  of  that  act,  ap- 
peared to  the  capias  on  the  26th  of  January  1842,  for  the  pur- 
pose of  contesting  the  plaintiflTs  claim. 

On  the  29th  of  April  1842,  a  declaration,  m  assunqmi^  was 
filed  by  the  plaintiff,  to  which,  on  the  same  day,  the  defendants 
filed  their  plea  of  non-assumpsit. 

At  the  May  term,  leave  was  granted  by  the  court  to  amend 
this  plea,  and  on  the  10th  of  June  1842,  the  defendants  filed  a 
special  plea  in  bar,  against  the  further  maintecmnce  of  the  ae- 
tion,  in  which  they  aver: 

^^  That  the  plaintiff  ought  not  to  maintain  its  actioo,  inas- 
much as  the  plaintiff,  after  the  day  of  issuing  forth  the  writ  in 
this  cause,  that  is  to  say,  on  the  31st  day  of  March  1842,  in  a 
certain  court  of  record,  called  the  district  court  for  the  dty  and 
county  of  Philadelphia ,  in  the  State  of  Pennsylvania,  im- 
pleaded the  said  defendants,  in  a  plea  of  trespass  on  the  case, 
for  the  not  performing  the  same  identical  promises  and  under* 
takings,  and  each  and  every  of  them,  in  the  declaration  men- 


OF  MARYLAND.  42T 


Bank  of  tHe  U.  S.  w.  Merchants  Bank  of  Baltimore.— 1848. 

lioned.  That  afterwards,  to  wit,  on  tlie  23rd  day  of  Aprils 
1842,  the  plaintiff,  by  the  consideration  and  judgment  of  the 
said  court,  recovered  on  the  said  plea,  against  the  said  defend- 
ants, $159,676.20,  for  its  damages,  which  it  had  sustained  on 
the  occasion  of  the  not  performing  the  same  identical  promises 
and  undertakings,  in  the  declaration  mentioned.  And  that 
the  said  judgment  still  remains  in  full  force  and  effect,  and 
not  the  least  reversed,  satisfied,  or  made  void." 

To  this  plea,  a  general  demurrer  was  filed,  on  the  20lh  of 
June  1842.  The  demurrer  was  sustained  by  the  county  court, 
and  the  sole  question  p'esented  for  our  consideration  upon  this 
appeal,  is,  tliat  which  relates  to  the  validity  of  the  plea,  under 
the  circumstances  of  the  case,  as  exhibited  by  the  record. 

In  the  case  of  Duffy  and  Mehaffy^  vs.  Lytle,  5  Watts y 
120,  an  action  was  brought  upon  a  bond,  in  the  district  court 
of  Lancaster  county,  in  Pennsylvania.  The  defendant 
pleaded  in  bar,  a  former  recovery  for  the  same  cause  of  action, 
obtained  in  a  suit  instituted  subsequent  to  the  action  then  in 
controversy.  The  plea  was  sustained,  and  we  quote  the  opin- 
ion of  the  court,  as  containing  a  very  full,  clear,  and  correct 
exposition  of  the  rule  of  pleading  directly  applicable  to  the  ques- 
tion now  under  consideration.    They  say: 

''The  circumstance  of  this  action,  being  brought  upon  the 
bond,  previously  to  the  one  in  which  the  judgment  was  enter- 
ed, that  has  been  pleaded  in  bar  to  the  further  maintenance  in 
this,  does  not  seem  to  furnish  a  sufficient  reason,  why  the  plea 
diould  not  be  held  good:  because,  although  the  priority  of  an 
action  may  be  a  very  good  reason,  why  a  judgment  for  the 
same  cause  shall  not  abaje  it,  and  why  the  fifst,  when  pleaded 
properly,  should  abate  the  second,  as  the  plaintiff  ought  not  to 
be  permitted  to  vex  and  harass  the  defendant  against  his  will, 
with  two  actions  for  the  same  cause;  yet  it  is  obvious  that  it 
is  not  the  priority  in  the  commencement  of  the  one  action,  that 
renders  the  judgment  obtained  therein,  a  bar  to  the  plaintifiTs 
obtaining  a  second  judgment  in  the  other;  but  because  the  first 
judgment,  when  given,  whether  it  be  in  the  action  commenced 
first  or  last^  extinguishes  the  original  cause  of  action,  and  gives 
to  the  plaintiff,  in  lieu  thereof,  one  of  a  higher  order.    Instead 


428  CASES  IN  THE  COUKT  OF  APPEALS 

Bank  of  the  U.  S.  vs.  Merchants  Bank  of  Baltimore.— 1848. 

then^  of  the  debt,  as  was  the  case  here,  being  founded  upon  a 
bond ,  it  became  immediately  upon  the  rendition  of  the  judgment, 
though  in  the  last  action  commenced,  a  debt  of  record,  that 
could  no  longer  be  controverted.  And,  hence,  the  defendant 
could  not,  therefore,  be  said,  to  stand  indebted  to  the  plaititiflTs 
by  a  bond  or  speciality,  but  by  a  judgment  that  had  become  a 
matter  of  record,  which  could  not  be  questioned  or  denied." 

The  distinction  between  the  plea  of  a  pending  suit,  and  the 
plea  ojf  a  former  i.ecovery,  was  also  considered  in  the  case  of 
Nicholl  vs.  Mason f  21  Wend.^  341,  by  the  Supreme  Court 
of  New  York.     The  court  said; 

^'The  pendency  of  another  suit  for  the  same  cause  of  action, 
must  be  pleaded  in  abatement  of  a  suit  subsequently  com- 
menced; but  the  converse  of  the  proposition  does  not  hold  true. 
The  original  ox  Jirst  suit  cannot  be  abated,  by  a  plea  that 
another  action  for  the  same  cause  was  afterwards  commenced. 
But  this  doctrine  does  not  overturn  the  plea.  The  defendant 
does  not  set  up  matter  in  abatement,  but  in  bar  of  the  action. 
He  does  notplead  the  pendency  of  another  suit,  but  a  judgment 
rendered.  The  plea  does  not  go  to  the  form  of  the  remedy, 
but  to  the  right  of  the  plaintiflT.  It  shows  that  the  cause  of 
action,  which  the  plaintiff  once  had^  is  gone  forever." 

In  the  case  of  Le  Bret  vs.  Papillony  4  East,  602,  it  was 

^^That  when  matter  of  defence  has  arisen  after  the  com- 
fpencement  of  the  action,  it  could  not  be  pleaded  in  bar  of  the 
action  generally,  but  must,  when  it  has  arisen  before  plea  or 
continuance,  be  pleaded  as  to  the  further  maintenance  of  die 
suit;  and  when  it  has  arisen  after  plea,  and  before  replication,  or 
after  issue  joined,  then  puis  darrien  continuance.^^ 

And  in  Semmes  vs.  Naylor.  12  Gill  ^  Johns, ^  361,  the 
Court  of  Appeals  declared  the  rule  to  be: 

"That  where  the  matter  of  defence  has  arisen  after  the  com- 
mencement of  a  suit,  it  cannot  be  pleaded  in  bar  of  the  acdon 
generally;  it  must;  when  it  has  arisen  before  plea  or  condnu- 
ance,  be  pleaded  as  to  the  further  maintenance  of  the  suit,  and 
when  it  has  arisen  after  issue  joined,  puis  darrien  continuance.'*^ 
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It  is  manifest,  we  think,  on  the  principles  enunciated  in  cases 
to  which  we  have  referred,  that  the  several  objections  urged 
against  the  integrity  of  this  plea;  as  that,  it  could  not  have  been 
interposed,  after  the  jurisdiction  of  the  county  court  had  attach- 
ed by  the  issuing  of  the  attachment;  that  the  plea  was  in  its 
nature,  a  dilatory  plea,  and  should  bav^  been  pleaded  in  abate- 
ment, puis  darrien  continuance,  and  verified  by  affidavit,  or 
sustained  by  a  production  of  the  record,  must  all  be  overruled. 

The  plea  has  all  the  elements  of  a  spe^cial  plea  in  bar,  and  as 
its  matter  was  not  in  esse,  at  the  time  t|ie  plea  was  interposed, 
and  when  there  was  filed  to  it  a  demurrer,  and  joinder  in  de- 
murrer, it  could  not  have  been  pleaded,  puis  darrien  coniin- 
uance.  It  was  properly  pleaded  as  a  special  plea  in  bar,  agaipst 
the  further  maintenance  of  the  action.  If  the  matter  presented 
by  the  plea  had  been  the  pendency  of  a  suit  in  another  State, 
for  the  same  c^use  of  action,  as  in  the  Trenton  Bank  vs.  WaU 
lacey  4  Halsteady  82,  it  should  have  been  pleaded  in  abate- 
ment, verified  by  the  affidavit  of  the  party,  or  supported  by  an 
exhibition  of  the  record ;  and  the  proper  place  for  such  a  plea, 
would  have  been  in  the  Pennsylvania  suit.  But  as  we  have 
already  said,  the  plea  before  us  is  directed  against  the  right  to 
recover  in  the  form  of  action  adopted  by  the  appellee,  and  has 
none  of  the  characteristics,  of  a  plea  in  abatement.  And  the 
defence  relied  upon  by  the  appellant,  was  therefore  properly  in- 
troduced as  a  plea  in  bar,  to  the  further  maintenance  of  the 
action. 

In  the  argument  of  this  cause  the  counsel  for  the  appellee 
contended,  that  the  plea  was  to  be  treated  as  imperfect,  on  the 
ground,  that  there  was  on  its  face  no  avermement,  that  the  court 
pronouncing  the  judgment  in  question  had  jurisdiction  of  the 
cause^  and  of  the  parties.    This  objection  cannot  be  sustained. 

It  is  certainly  true,  that  unless  the  court  rendering  the 
judgment,  had  jurisdiction,  both  of  the  cause  and  of  the  par- 
ties^ it  would  be  treated  as  a  nullity.  It  would  be  considered 
as  merely  void,  and  the  party  against  whom  it  was  used, 
could,  by  an  appropriate  plea,  assail  it,  and  put  it  aside,  as 
utterly  inefiectual  and  powerless.  The  right  to  attack  a  judg- 
ment, on  the  ground  that  the  tribunal  pronouncing  it  was  not 
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invested  with  jurisdiction  and  authority;  that  it  was  inoperative 
and  void,  as  being  coram  fwn  judieCy  is  undoubted,  with  re- 
spect^ both  to  domestic  and  foreign  judgments. 

But  in  this  case^  the  plea  averS;  that  a  judgment  in  personam 
was  rendered  by  a  court  of  record^  styled  the  district  court  for 
the  city  and  county  of  Philadelphia,  in  the  State  of  Pennsyl- 
vania^ in  a  suit,  ipsdtuted  by  the  appellee  against  the  appel- 
lants^ for  the  identical  causes  of  action  forming  the  subject  of  the 
present  suit,  and  that  in  the  said  cause,  judgment  was  rendered 
in  favor  of  the  plaintiff.  And  we  consider  it  as  an  acknow- 
ledged and  fixed  principle  of  universal  obligation,  resulting 
from  the  comity  and  respect  which  are  due  from  one  judicial 
tribunal  to  another,  that  a  judgment  emanating  from  a  court 
thus  constituted,  is  in  itself  prima  facie  evidence  of  jurisdic- 
tion; and  that  it  is  not  necessary  for  the  party  introducing  the 
judgment  to  set  out  affirmatively  in  his  declaration  or  plea,  the 
jurisdictional  facts  upon  which  the  power  and  authority  of  the 
court  pronouncing  the  judgment  depend. 

In  the  case  of  Robertson  ns.  Strut hy  6  Adol,  and  Ellis ,  N. 
S.y  942,  it  was  held,  that  in  an  action  of  debt,  on  a  foreign 
judgment,  it  was  not  necessary  to  state  in  the  declaration,  that 
the  court  rendering  the  judgment  had  jurisdiction  over  the 
parties  and  the  cause.    Mr.  Justice  Patterson  said; 

"We  presume  the  judgment  of  a  foreign  court  is  correct; 
and  that  if  there  was  any  objection  to  the  judgment  it  should 
be  raised  by  plea." 

In  Bissel  vs.  BriggSy  9  Mass.  462,  Chief  Justice  Parsons^ 
when  speaking  of  the  effect  of  a  judgment  rendered  in  Nets 
Hampshire f  said ; 

^'  That  where  the  jurisdiction  had  attached,  which,  untUdis- 
proved,  was  always  to  be  presumed,  the  conclusion  of  the  judg- 
ment was  absolute  for  all  purposes." 

In  the  case  of  Williams  vs.  Preston,  3  J.  J.  Marshall,  603, 
an  action  of  debt  was  brought  on  decree  pronounced  by  a  court 
in  Virginia,  against  the  defendant,  in  rem  and  in  personam. 

On  demurrer  to  the  declaration  it  was  objected,  that  it  was 
not  shown  affirmatively,  that  the  defendant  was  served  with 
notice  of  the  pendency  of  the  suit  against  him  in  Virgima,  or 
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that  he  appeared  to  it,  or  defended  it;  and  that  the  decree  was 
void,  and  could  not  be  the  foundation  of  asuit.  The  declara- 
tion was  sustained.    The  court  said: 

'<  That  it  was  not  necessary  to  aver  in  the  declaration^  that 
the  Virgifiia  court  had  such  jurisdictioai  as  would  authorize  it  to 
reader  any  decree,  other  than  one  in  rwn.  The  comity  and 
respect  which  are  justly  due  from  one  State  to  another, 
would  not  allow  the  court  to  presume,  that  the  tribunal  which 
pronounced  thedeciee  in  that  case  transcended  its  jurisdiction." 
In  the  cases  of  Wheeler  va.  Raymond^  8  Cbti'.,  311,  and  SoUt 
w.  ColemaHy  6  lAUle  Skp,j  351,  the  same  proposition  is  re- 
cegnized  and  maintained. 

The  objections  which  we  have  thus  far  examined,  are  those 
which  relate  to  the  character  and  structoie  of  the  plea. 

The  question  which  remains  to  be  considered,  is,  whether 
the  cause  of  action  upon  which  this  suit  was  instituted,  is  to 
be  treated  as  extinguished  by  the  Petmaybnmia  judgment, 
upon  the  true  construction  of  the  first  section  of  the  fourth*  ar- 
ticle of  the  Constitution  of  the  United  Saiea^  and  the  act  of 
Congress  of  the  26th  of  May  1790. 

In  the  consideiatien  of  this*  question,  it  is  to  be  assumed  in 
the  case  before  us,  that  this  would  have  been  the  legal  efleet 
of  the  judgment  in  the  courts  of  Permsylvania.  The  cause 
of  action  here  declared  upon,  would  have  been  regarded-  as 
meigedin  the  judgment,  by  the  judicial  tribunals  of  that  State. 

This  is  the  rule  of  the  common  law,,  and  we  are  not  inform- 
ed by  the  record,  that  there  has  been  in  Pennsylvania  any  8ta« 
tutory  modification  of  the  principles  of  that  law,  with  respect 
to  the  doctrine  of  mergei^ 

It  is  an  acknowledged  and  familiar  principle  of  the  commo» 
law,  that  the  original  cause  of  action  is  considered  as  es- 
tioguished  or  merged  by  a  judgment,  when  the  judgment  is 
held  to  be  not  merely  prima  faciey  but  conclusive  evidence  of 
the  indebtment  between  the  parties,  and  final,  unless  reversed, 
with  respect  to  the  subject  matter  adjudicated.  And  although 
there  certainly  has  existed  some  diversity  and  fluctuation  of 
judicial  opinion,  with  respect  to  the  true  import  of  the  clause  in* 
ihe  Constitulioa^  and  the  Mt  of  Congress,  to  which  we  have 
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referred^  yet  we  think,  that  accoiding  to  the  interpretatioD  which 
has  beea  authoritatively  placed  upon  them^  by  the  Supreme 
Court,  the  judgment  set  forth  in  the  plea,  must  be  regarded  as 
possessing  the  same  operation  and  effect  to  which  it  would  be 
entitled  in  the  State  of  Pennsylvania.  That  iS;  that  the  judgment 
is  to  be  here  estimated  in  the  scale  of  evidence^  as  creating  a 
debt  of  record,  conclusive  with  reference  to  the  subject  matter 
involved  in  the  controversy  in  which  it  was  rendered;  not  liable 
to  be  controverted  or  impeached,  unless  upon  the  grounds^  that 
it  was  procured  through  the  instrumentality  of  frauds  or  that 
the  court  pronouncing  ity  was  not  clothed  with  competent  juris- 
diction; and  necessarily  producing  an  extinguishment  of  the 
original  demand;  and  disabling  the  plaintiff  from  instituting 
upon  that  claim,  an  action  of  indebitatus  assumpsit. 

This  question  was  considered,  for  the  first  time,  by  the  Su- 
preme Court,  in  the  case  of  Milb  vs.  DuryeCy  decided  at  the 
February  terra,  1813,  7  Cmn.,  481. 

It  was  an  action  of  debt  in  the  circuit  court  for  the  District 
of  Columbia,  upon  a  judgment  of  the  Supreme  Court  of  New 
Yorkj  to  which  the  defendant  pleaded  nil  debet. 

The  plea  was  adjudged  bad.  Mr,  Justice  Story y  in  deliver- 
ing the  opinion  of  the  court,  after  quoting  the  clause  of  the  Con- 
stitution in  question^  and  the  act  of  Congress^  of  the  26th  of  May 
1790,  said: 

''It  is  argued,  that  this  act  provides  only  for  the  admission  of 
such  records  as  evidence,  but  does  not  declare  the  effect  of  such 
evidencewhen  admitted.  This  argument  cannot  be  supported. 
The  act  declares  that  the  record,  duly  authenticated,  shall  have 
such  faith  and  credit  as  it  has  in  the  State  from  whence  it  was 
taken.  If,  in  such  couit,  it  has  the  faith  and  credit  of  evidence 
of  the  highest  nature,  viz.,-  record  evidence ,  it  must  have  the 
same  faith  and  credit  in  every  other  court.  Congress  have 
therefore  declared  the  effect  of  the  i^cord,  by  declaring  what 
faith  and  credit  shall  be  given  to  it.  It  remains  only  then  to 
inquire  in  every  case,  what  is  the  effect  of  the  judgment  in  the 
State  where  it  was  rendered." 

In  the  case  of  Hampton  vs.  McOmnel,  decided  in  1818, 3 
WhecU.y  234,  we  have  again  the  opinion  of  the  Supreme  Court, 
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delivered  by  Mr.  Chief  Justice  Marshally  in  a  case  similar  in 
its  character,  to  Miils  vs,  Diaryee, 

It  was  an  action  of  debt  on  a  judgement  of  the  Supreme  Court 
of  New  York^  to  which  nil  debet ^  was  pleaded. 

The  chief  justice  said ; 

'^The  court  cannot  distinguish  the  two  cases.  The  doctrine 
held  in  Mills  vs.  Duryee,  was  that  the  judgment  of  a  State 
court)  should  have  the  saine  credit,  validity  and  effect  in  every 
other  court  in  the  United  Slaiesy  which  it  had  in  the  place 
where  it  was  pronounced,  and  whatever  pleas  would  be  good 
to  a  suit  thereon  in  such  State,  and  none  other,  could  be  pleaded 
in  any  court  ai  the  United  Stales.^* 

In  the  case  of  McElmoyle  vs.  Oohen,  13  Peters,  j  324,  the 
Supreme  Court  upon  examining  the  import  of  the  Constitution, 
and  the  act  of  Congress  to  which  we  have  refened, — Say: 

"Though  a  judgment  obtained  in  a  State  court  is  not  re- 
garded in  the  courts  of  her  sister  States,  as  a  foreign  judgment, 
or  a  merely  prima  facie  evidenrce  of  a  debt  to  sustain  an  action 
upon  the  judgment,  it  is  to  be  considered  as  distinguishable  from 
a  foreign  judgment  in'  this,  that  by  the  first  section  of  the  fourth 
article  of  the  Constitution,  and  by  the  act  of  May  26th,  1790, 
the  judgment  is  a  record  conclusive  upon  the  merits^  to  which 
{\\\l  faith  and  credit  shall  be  given,  when  authenticated  as  the 
actof  Congress  has  prescribed."  •  ♦  *  ♦  *  ^'By  the  law  of 
the  26th  of  May  1790,  the  judgment  is  made  a  debt  ofrecord^ 
not  examinable  upon  its  merits;  but  it  does  not  carry  into  another 
State,  the  efficacy  of  a  judgment  upon  property  or  persons,  to 
be  enforced  by  execution." 

Again,  the  court  after  quoting  the  act  of  Congress,  ask  what 
faith  and  credit  is  given  in  the  States  j  to  the  judgment  of  their 
courts? 

^^They  are  record  evidence  of  a  debt,  or  judgments  of  record, 
to  be  contested  only  in  such  way  as  judgments  of  record  may 
be;  and  consequently  are  conclusive  upon  the  defendant  in 
every  State,  except  for  such  causes  as  would  be  sufficient  to  set 
aside  the  judgment  in  the  courts  of  the  State  in  which  it  was 
rendered.  In  other  words,  if  a  judgment  is  conclusive  in  the 
65        V.7 
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State  where  it  is  pronounced,  it  is  equally  conclusive  every 
where  in  the  States  of  the  Union." 

This  point  was  directly  decided  by  Mr.  Justice  Washingtony 
a  very  eminent  constitutional  jwist^  in  the  United  States  cir- 
cuit court,  for  the  third  circuity  in  the  case  of  Green  vs.  Sar- 
mientoj  3  Wash.j  C.  C.  Rep.,  17. 

The  question  arose  on  a  plea  of  bankruptcy,  to  an  action  of 
debt  on  a  judgment  of  the  Mayorls  court  of  New  York. 

The  contract  was  made  in  the  island  of  Madeira.    The  de- 
fendant was  discharged  by  the  bankrupt  law  of  Teneriffey  in 
1801.    But  in  1797,  a  judgment  had  been  recovered  in  New 
York  against  the  defendant,  in  an  action  of  assumpsit  upon 
this  contract. 

The  validity  of  the  plea  rested  on  the  question,  whether 
Teneriffe  was  to  be  considered  as  the  place  of  the  contract, 
notwithstanding  the  judgment;  or,  whether  the  contract,  though 
made  at  TeneriffCy  was  not  to  be  regarded  by  the  court  as 
merged  by  the  judgment;  and  New  Yorky  the  place  of  the  judg- 
ment,  to  be  treated  as  the  place  of  the  contract. 

The  solution  of  this  question  depended  on  the  true  interpre- 
tation of  the  Constitution  of  the  United  States,  and  the  act  of 
Congress  of  the  26th  of  May  1790. 

The  subject  was  examined  with  elaborate  care,  and  great 
ability,  by  the  judge  wha  delivered  the  opinion.  And  the  res- 
olution of  the  court  was,  that  the  New  YorAr  judgment  was  con- 
clusive, and  amounted  to  a  complete  extinguishment  of  the 
original  contract,  and  that  the  certificate  and  discharge  of  the 
defendant  at  Teneriffe,  afforded  no  bar  to  the  plaintiff's  de- 
mand. 

In  the  case  of  Andrews  vs.  Montgomery,  19  Johns.  R^., 
162,  an  action  of  assumpsit  was  brought  upon  a  judgment  re- 
covered against  the  defendants,  in  the  court  of  common  pleas 
of  the  county  of  Essex,  in  the  State  of  New  York. 

The  point  in  controversy  was  presented  to  the  court  upon  a 
case  stated.  And  it  was  ruled  by  Mr.  Chief  Justice  Spencer, 
that  the  judgment  was  conclusive  evidence  of  the  debt  claimed, 
and  that  an  action  of  assumpsit  could  not  be  maintained  upon 
it. 
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In  delivering  the  opinion  of  the  court,  tlie  chief  justice^  after 
animadverting  upon  the  case  of  Hitchcock  vs,  Aicken,  1  Oaine^s 
Rep.,  461,  and  quoting,  with  approbation,  the  case  of  Mills 
vs,  Duryee,  said : 

''We  are  bound  to  consider  the  judgment  set  forth  in  the 
declaration,  as  a  debt  of  record  due  from  the  defendants  to  the 
plaintiff."    ♦  •  •  ♦ 

''The  plaintiff  has  counted  upon  the  judgment  in  New  York 
as  a  simple  contract,  and,  accordingly,  it  is  set  forth  as  a  pro- 
mise to  pay  the  amount  adjudicated.  Now  it  is  well  setded, 
that  assumpsit  cannot  be  supported  where  there  has  been  an 
express  contract,  under  seal  or  of  record."    •  #  •  • 

"The  judgment  recovered,  (19  John,,  165,)  in  New  Jersey y 
being  admitted  by  the  pleadings,  and  standing  totally  unim- 
peached,  we  are  bound  to  consider  it  as  fairly  and  justly 
obtained,  and  as  establishing  a  debt  of  record  against  the 
defendant.  It  is  not  therefore  merely  prima  fade  evidence  of 
a  debt,  like  a  foreign  judgment,  but  absolute  and  decisive  of  d 
debt.     Assumpsit  then  will  not  lie  upon  it." 

We  have  quoted  largely  from  the  prominent  cases  bearing 
upon  this  point,  because  the  proposition  submitted  for  our  con- 
sideration, involves  a  question  purely  of  constitutional  law, 
depending  upon  authority.  And  we  understand  the  principles 
deducible  from  the  authorides,  are : 

!•  That  if  the  judgment  in  controversy  would  be  regarded 
by  the  courts  of  Pennsylvania  as  conclusive  evidence  of  the 
existence  of  a  debt  due  by  the  appellants  to  the  appellee,  it  is 
so  to  be  considered  in  the  courts  of  this  Slate. 

2.  The  result  of  this  doctrine  necessarily  is,  that  the  original 
cause  of  action  was  extinguished  by  die  judgment,  rendered  in 
the  district  court  for  the  city  and  county  of  Philadelphia,  in 
favor  of  the  appellee  against  the  appellants. 

3.  And  as  a  corollary  from  these  propositions,  that  an  action  of 
assumpsit  could  not  be  maintained  upon  the  original  demand. 

The  case  of  Brengle  vs.  McdeUan,  7  Gill  ff  Johri.y  434, 
is  not  to  be  considered  as  in  conflict  with  this  doctrine. 

It  was  there  held  by  the  Court  of  Appeals,  that  a  judgment 
of  the  State  of  Pen7isylvania,  conclusive  between  the  parties 
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in  that  State^  and  having  priority  over  bonds,  single  bills,  and 
simple  contract  debts  in  that  State,  as  against  the  assets  of  the 
defendant  in  the  hands  of  his  executor,  is  considered  only  as  a 
siinple  contract  debt  in  the  distribution  of  assets  in  this  State, 
within  the  meaning  of  the  act  of  Assembly  of  1796,  eh.  101, 
sub-ch.  8,  Bf^,  17. 

A  proposition  similar  in  character,  was  eslafaiished  in  McEl- 
tnojfle  vs.  Oohetiy  13  Pe/.,  390,  and  in  Oamenm  vf.  Wurtz, 
4  McOord'9  Rep.,  278. 

The  correctness  of  these  adjudications  cannot  be  questioned. 
But  it  is  perfectly  manifest  from  the  couise  of  argument  pur- 
sued in  these  opinions,  that  the  doctrine  enunciated  was  placed 
upon  the  ground,  that  the  act  of  Congreas  of  26th  May  1790, 
was  not  to  be  construed  as  investing  the  judgnsents  of  the 
States  of  the  Union,  with  a  general  extra-territorial  operation. 
The  opinion  in  the  case  of  Brengle  vs.  Mcdettanj  is  long. 
And  we  can  only,  in  illustration  of  the  statement,  that  ihb  was 
the  controlling  view  in  the  judgment  of  the  Court  of  Appeaia, 
refer  to  their  language,  at  page  440.    They  say  : 

^'Tbe  doctrine  has  never  been  canied  further,  than  to  give 
to  the  judgment  of  another  State  the  same  conclusive  eflfect, 
and  oUigatory  force,  in  every  State  in  the  Union,  that  it  bad 
in  the  State  where  it  was  rendered.  To  extend  the  principle 
further,  and  to  give  to  it  all  the  latitude  contended  for  in  this 
case,  would  give  to  the  jurisdiction  of  our  sister  States,  an 
extra-territorial  operation,  and  put  it  in  their  power  to  make 
laws  for  us,  not  only  without  our  consent,  but  contrary  to  our 
interior  policy,  and  municipal  legislation." 

This  unquestionably  is  the  correct  interpretation  of  the  act  of 
Congress.  Whether  under  the  grant  of  power  contained  in  the 
first  section  of  the  fourth  article  of  the  Constitution  of  the  Unir 
ted  SiaieSf  the  right  resides  in  Congress  to  give  to  the  judg- 
ments of  the  sister  States,  for  ail  purposes,  extra-territorial 
force,  is  not  the  question.  This  power  has  never  been  exerted 
by  the  national  legislature. 

And  it  is  now  settled,  to  use  the  words  of  the  Supreme 
Court,  in  McElmayle  vs.  Cohen,  13  Pet.,  326 : 
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<*Thai  although  by  the  act  of  Congress^  the  judgment  is 
made  a  debt  of  record^  not  examinable  upon  its  merits;  it  does 
not  carry  with  it^  into  another  Slate^  the  efficacy  of  a  judgment 
upon  property  or  persons^  to  be  enforced  by  execution.  To 
gire  it  the  force  of  a  judgment  in  another  State^  it  must  be 
made  a  judgment  there;  and  can  only  be  executed  in  the  latter^ 
«8  its  laws  may  permit." 

ijsid  again,  at  p9ge  326^  where  it  said : 

f'The  judgment  is  put  upon  the  footing  of  a  domestic  judg- 
ment; by  which  is  meant,  not  having  the  operation  and  force 
of  a  domestic  judgment,  beyond  the  jurisdiction  declaring  it  to 
be  a  judgment,  but  a  domestic  judgment  as  to  the  merits  of  the 
daim^  or  subject  matter  of  the  suit." 

The  doctrine  of  the  case  of  Brengle  vs,  McCkUan  has  not 
been  cont^roverted;  but  we  do  not  understand  it  as  impairing 
ihe  position  assumed  by  the  counsel  for  the  appellants,  that  the 
original  cause  of  action  is  to  be  considered  as  extinguished  by 
the  judgment  rendered  in  Pennsylvania. 

On  the  contrary,  the  principles  announced  by  the  court  in 
that  case  fortify  this  position. 

It  was  there  held,  that  if  the  judgment  was  conclusive,  upon 
the  merits,  in  the  State  where  it  was  pronounced,  it  would  be 
regarded  as  equally  conclusive  in  the  Mart/land  courts. 

And  if  it  be  true,  that  the  judgment  possessed  in  the  State 
where  it  was  rendered,  the  attribute  of  conclusiveness;  that  it 
had  there  the  rank  and  dignity  of  a  debt  of  record;  that  it  was 
not  re-examinable,  and  could  not  be  controverted,  with  respect 
to  the  merits  of  the  original  demand;  that  the  parties  were 
precluded  from  going  behind  the  judgment  into  an  investigation 
of  ihe  original  cause  of  action;  and  that,  by  the  act  of  Con- 
gress of  the  26th  of  May  1790,  the  same  effect  is  to  be  attri- 
buted to  the  judgment,  by  the  courts  of  Marylandy  when  it  is 
introduced  into  the  tribunals  of  that  State  as  evidence,  or  relied 
upon  in  pleading,  to  which  it  would  be  entitled  in  the  Slate 
where  it  was  pronounced;  and  that  it  has  all  the  operation  and 
force  in  Maryland  iUbsXconlA  be  claimed  for  it  in  Pennsylvania^ 
as  conclusive,  in  relation  to  the  merits  of  the  claim  and  the 
subject  matter  of  the  suit;  it  follows  as  an  irresistible  conclusion 
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upon  the  uodoabted  principles  of  the  common  law,  that  it  mvA 
operate  here  as  an  extinguishment  of  the  original  demand. 

We  think  it  therefore  to  be  clear  upon  the  true  exposition 
of  the  first  section  of  the  fourth  article  of  the  Constitution  of 
the  Untied  Slates ^  and  the  act  of  Coi^resp  paaeed  in  execution 
of  the  power  granted  by  the  Constitution ,  and  the  doctrine  of 
extinguishment,  as  established  by  the  common  law,  that  the 
appellee  could  not  have  maintained  an  action  of  assmnpsUf 
upon  the  cause  of  action  exhibited  in  the  record,  if  the  judg- 
ment set  forth  in  the  plea  had  been  obtained  in  Pennsylvania^ 
prior  to  the  commencement  of  the  suiL  And  we  have  already 
said,  when  considering  the  question  of  pleading  involved  in 
this  case,  that  although  the  judgment  relied  upon  as  extinguish- 
ing the  original  claim,  was  obtained  after  the  institution  of  the 
suit,  the  defendants  were  authorized  U>  plead  it  specially  in 
bar  against  the  further  maintenance  of  the  action. 

It  has  been  stated,  that  the  appellants  appeared  to  this  action, 
by  virtue  of  the  provisions  of  the  fifth  section  of  the  act  of  As- 
sembly of  1832,  ch.  280.      The  language  of  the  section,  is: 

^  That  when  by  virtue  of  this  act,  any  attachment  shall  is- 
sue against  the  lands,  &c.,  of  any  corporate  body,  the  said 
corporate  body  may,  in  cases  where  a  natural  person,  if  defend- 
ant, might,  by  entering  special  bail  to  the  action,  dissolve  such 
attachment,  dissolve  the  same  by  entering  into  bond  with  secu- 
rity, for  paying  and  satisfying  the  judgment  that  may  be  ren- 
dered against  said  corporate  body  in  the  said  cause;  and  said 
corporate  body  may  appear  in  the  said  case  of  attachment,  and 
by  pleading,  and  otherwise,  contest  the  claim  of  the  plaintiff, 
although  no  dissolution,  as  aforesaid,  shall  have  taken  place; 
the  said  attachment  however,  remaining  and  continuing  in  full 
force  and  effect,  and  upon  the  issues  or  pleading  on  the  part 
of  the  corporate  body,  judgment  on  the  cause  of  action  may 
be  recovered  against  the  said  corporate  body,  as  well  as  judgmeut 
of  condemnation  in  the  aUachraeut." 

And  the  counsel  for  the  appellee  have  contended,  that  it  was 
not  the  purpose  and  aim  of  the  special  privilege  conferred  by 
this  statute,  to  let  in  a  plea  like  that  which  has  been  pleaded  by 
the  appellants. 
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This  poeitioD^  we  think^  cannot  be  sustained.  The  corpo> 
ration  is  authorized  by  the  act  to  appear  to  the  attachment^  and 
contest  the  claim  of  the  plaintiff,  by  pleading  or  otherwise. 

The  appellants  appeared  in  this  suit^  and  contested  the  claim 
of  their  adversary  by  interposing  a  plea^  which;  as  we  have 
seen,  is  to  be  characterized  as  a  plea  in  bar>  directed  to  tlie 
foundation  of  the  action;  and  it  would  be  impossible  to  deny 
to  the  corporation  the  right  of  introducing  a  plea  of  this  char- 
acter,  without  interpolating  into  the  statute  new  terms  and 
provisions. 

Under  the  act  of  1832^  if  a  bond  is  not  given  by  the  corpo- 
ration^  the  attachment  stands  as  a  security  for  the  debt^  upon 
the  contingency  of  the  plaintiff  obtaining  against  the  defend- 
ant a  judgment  in  personam.  Bear  vs.  Perry  y  3  Gill  Rep., 
313. 

After  the  appearance  of  the  defendant^  two  suits  are  placed 
upon  the  docket;  and  the  questions  in  the  action  of  assumpsit^ 
are  to  be  determined  irrespective  of  the  attachment. 

A  plea  which  would  be  regarded  as  an  answer  to  an  action 
of  asmimpsUy  if  unaccompanied  by  an  attachment,  must  be 
treated  as  valid,  notwithstanding  the  controversy  originated  in  a 
proceeding  of  that  kind.  We  think,  therefore,  that  the  judg- 
ment of  the  county  court  must  be  reversed. 

JUDGMENT  REVERSED,  AND  PROCEDENDO  AWARDED. 


David  Stewart,  Permanent  Trustee  op  John  L.  and 
William  L.  Hammond,  i;^.  Union  Bank  of  Maryland 
AND  John  P.  McCormick. — December  1848. 

It  ii  for  the  legislature  and  not  for  the  courts  to  jadge,  what  shall  be,  at  any 
particular  period,  the  policy  of  the  insoWent  system.  The  business  of 
courts  is  faithfully  to  interpret  the  laws,  without  any  regard  to  the  prirate 
notions  of  the  judges  touching  the  policy  of  this  or  that  provision. 

Prior  to  the  act  of  1834,  ch.  393,  payments  eo  nmntnet  by  an  inaolTent  debtor, 
no  matter  what  his  Tiews  or  expectations  might  be,  were  not  declared  to 
be  fraudulent  or  void. 

The  acts  of  1812,  ch.  77,  and  1816,  ch.  21.  though  avoiding  many  acts  done 
by  an  inaolvent,  yet  do  not  include  in  the  number  an  actual  payment  of 
money,  bona  fide  due  by  him. 


} 
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In  this  cape  Tt  was  Hbld,  that  the  payment  of  a  debt,  in  Jane  1833,  by  par. 
ties  at  that  tifne  in  failingr  circumstances,  and  who,  in  October  of  the  same 
year,  applied  for  the  bennfit  of  the  insolvent  laws,  was  not  Toid  under  the 
insolvent  system  as  it  then  existed. 

Appeau  from  the  Court  of  Chancery. 

The  original  bill  in  this  case^  was  filed  on  the  7th  of  July 
1834,  by  the  appellant,  Stewart,  as  permanent  trustee  of  John 
L.  Sf  William  L.  Hammond,  insolvent  debtoi-s,  against  the 
Union  Bank  of  Maryland.  It  charges  that  said  iosol  vents,  be- 
fore their  application,  as  partnei?  in  trade^  became  indebted  to  the 
Union  Bank  of  Maryland  for  money  borrowed,  in  the  sum  of 
$5000,  for  which,  on  the  2lst  of  February  1832,  ihcy  gave 
their  note  signed  in  their  partnership  name,  payable  to  the  bank, 
by  its  corporate  name,  at  sixty  days;  that  becoming  embarrassed 
in  their  circumstances,  and  insolvent,  they  were  unable  to  meet 
this  note,  at  its  maturity,  and  having  dissolved  partnership, 
they  gave  a  new  note  on  the  24th  of  April  1832,  in  their  indi- 
vidual names,  payable  to  the  cashier  of  the  bank,  at  twenty-eight 
days:  that  their  condition  of  insolvency  continuing,  until  the  new 
note  matured,  they  paid  it,  with  a  view  and  under  an  expectation 
of  being  or  becoming  insolvent  debtors,  and  with  intent  to  give 
to  the  bank  an  undue  and  improper  preference  over  their 
other  creditors;  and  prays  for  a  decree^  compelling  the  bank  to 
pay  over  said  sum  of  $5000  to  the  complainant^  as  trustee,  to 
be  distributed  among  the  creditors  of  the  insolvents. 

The  answer  of  the  bank,  filed  on  the  3rd  of  November 
1844,  states  that  the  loan  of  the  $5000  was  made  to  the  Ham- 
monds, upon  a  pledge  of  the  stock  of  the  bank,  made  by  one 
James  McCormick,  in  pursuance  of  an  agreement  to  that  ef- 
fect; that,  when  the  last  note  fell  due,  (22nd  and  25th  of  May 
1832,)  it  was  not  paid  by  either  of  the  parlies  to  it,  until  the 
25th  of  June  following,  when  said  McCormick  paid  the  same, 
and  respondents  released  the  stock' which  had  been  pledged  for 
its  payment,  and  delivered  up  the  note  to  him. 

An  amended  bill  was  then  filed,  making  McCormick  a  par- 
ty, and  charging  that  if  he  did  make  the  payment,  as  stated  in 
the  answer  of  the  bank,  he  was  furnished  with  the  means  for 
that  purpose,  by  the  Hammonds,  at  a  period,  when  they  had  a 
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view,  or  were  under  an  expectation,  of  being  or  becoming  in- 
solYent  debtors,  and  with  intent  thereby,  to  give  said  MeOor* 
mick  an  undue  and  improper  preference. 

The  answer  of  McCormick,  filed  on  the  14th  of  July  1835, 
admits  that  the  money  with  whicii  he  paid  the  bank  and  re- 
lieved his  stock,  which  had  been  hypothecated  as  security  for 
the  said  note,  was  plabed  in  his  hands  by  the  Hammonds  for 
that  pupose,  two  days  before  he  made  the  payment,  but  avers 
that  he  had  no  knowledge  of  the  business  or  engiagements  of 
the  Ham,mondSy  or  who  were  their  creditors,  at  the  time  of 
their  application  for  the  benefit  of  the  insolvent  laws. 

It  was  admitted,  by  agreement,  that  John  L\  Hammond 
petitioned  for  the  benefit  of  the  insolvent  laws  on  the  15th  of 
September  1832,  and  Wm.  L.  Hammond  on  the  15th  of 
October  1832,  and  that  both  received  their  final  discharge  on 
the  2nd  of  February  1833;  that  they  filed  their  lists  of  debts 
due  by  them  as  partners,  to  an  amount  exceeding  $40,000, 
and  debts  due  to  them,  to  the  amount  of  $14,161.50.  WU- 
Uam  L.  Hammond  died  in  1838,  and  McCormick  in  1841,' 
and  a  bill  of  revivor  was  filed  on  the  5th  of  February  1846, 
against  his  administrator,  John  P.  McCormick,  which  was' 
answered  by  him  on  the  18th  of  July  1846. 

The  only  witness  examined  under  the  commission^  was 
John  L,  Hammond,  one  of  the  insolvents,  sworn  on  the  part 
of  the  complainant,  who  proved  that  the  partnership  was  dis* 
solved  in  the  winter  or  spring  of  1832>  at  which  period  he  is 
unable  to  speak  as  to  its  solvency.  That  the  firm  did  not  expect 
to  stop  payment  at  the  time  of  its  dissolution,  but,  that  being 
disappointed  in  not  receiving  $20,000,  which  McCormick,  the 
father-in-law  of  William  L.  Hammond,  had  promised  to  loan 
tbero,  their  notes  lay  over,  he  thinks,  on  the  21st  of  May  1832: 
that  tney  had  not  available  means  to  pay  their  debts,  but  that 
they  had  bills  receivable,  out  of  which,  he  understood  a  provi- 
sion was  made  to  pay  to  the  Union  Bafik,  the  note  in  question. 
This  arrangement  was  made  by  deponent,  his  brother  WU- 
liam,  their  clerk,  and  the  said  McCormick.  That  deponent 
objected  to  the  arrangement  so  made,  because  they  expected  to 
compound  with  their  creditors,  and  he  did  not  wish  to  give  a 
56        v.T 
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preference  to  one  over  another^  but  to  make  an  equal  distribu- 
tion of  their  assets  among  their  creditors. 

The  chancellor^  (Johnson,)  on  the  24th  of  July  1847,  pass- 
ed a  decree,  dismissing  the  bill,  from  which  this  appeal  was 
taken  by  the  complainant. 

The  cause  was  argued  before  Dorsey,  C.  J.,Spence,  Ma- 
GRUDER,  Martin  and  Frick,  J. 

By  David  Stewart  and  Alexander,  for  the  appellantB, 
and 

By  T.  P.  SccrPT,  and  Wm.  H.  Coluks,  for  the  appellees. 

Maoruder,  J.,  delivered  the  opinion  of  this  court. 

With  all  the  attention  we  have  given  to  the  matters  disclosed 
in  this  record,  we  can  discover  no  ground  for  a  revenal  of  the 
chancellor's  decree. 

The  material  facts  in  the  case,  according  to  our  view  of  it, 
are  these.  The  appellant  is  the  permanent  trustee  of  John  L. 
and  WiUiam  L.  Hammond,  and  in  that  character  filed  his  bili 
of  complaint  in  the  court  below,  to  obtain  a  decree,  declaring 
to  be  fraudulent  and  void  a  payment  of  $6000,  alleged  in  the 
original  bill  to  have  been  made  by  those  insolvents^  to  the 
Union  Bank  of  Maryland ^  and  by  the  amended  bill  to  charge 
McCormicky  (now  deceased,)  with  this  money,  if  the  Union 
Bank  of  Maryland  be  not,  (for  the  reasons  suggested,)  liable 
therefor. 

It  appears  that  the  two  insolvents  were  in  partnership  in  the 
year  1832,  when  a  loan  of  $5000  was  made  to  them  by  that 
bank.  The  note  originally  given  by  them  was  renewed,  and 
the  latter  became  due  2^26  of  May,  of  that  year.  It  was  not 
paid  at  maturity,  nor  until  the  25th  June,  when  the  same 
was  paid  to  the  bank  by  Mc  Cormicky  he  having  been  furnished 
with  the  means  of  paying  it  by  the  drawers. 

McCormick  induced  the  Bank  to  lend  the  money  to  the 
Hammmtdsy  but  did  not  endorse  the  note.  By  the  terms  of 
the  agreement  however,  into  which  he  entered  with  the  bank, 
he  was  to  pledge  stock  of  that  institution  for  the  same.    The 
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note  being  paid  off  as  stated  in  the  record,  this  stock  was  re- 
leased, and  the  note  given  up  to  McCormick. 

This  payment  to  the  bank  of  the  amount  of  its  note,  it  is 
charged,  was  in  fraud  of  the  creditors  of  the  insolvent,  and  in 
contravention  of  the  intent  and  policy  of  the  insolvent  laws  of 
the  State.  Because  of  this^  it  is  insisted,  that  the  complainant, 
as  the  trustee,  is  entitled  to  the  relief  which  he  asks.  The 
chancellor  said  that  he  is  not.     In  so  saying  did  he  err? 

This  court  lias  repeatedly  had  occasion  to  say  that,  according 
to  the  common  law,  a  debtor  has  a  right  to  prefer  one  creditor 
to  others.  It  cannot  then  be  pretended  that  the  payment,  ad- 
mitted in  these  proceedings  to  have  been  made,  is  void,  unless 
there  be  in  our  insolvent  laws  some  clause  which  makes  it  so. 
We  must  take  care  in  examining  this  case,  to  bear  it  in  mind, 
that  it  19  for  the  legislature^  and  not  for  the  court  to  judge,  what 
shall  be  at  any  particular  period,  what  is  called  the  policy  of 
the  insolvent  system.  Provisions  whereby  to  guard  against 
fraud,  in  the  acts  of  insolvents  have  varied  from  time  to  time, 
and  none  are  ignorant  that  even  intelligent  and  honest  men, 
differ  in  this  matter.  Our  province  is  jus  dicerCy  (of  the  case 
under  consideration,)  and  not  jus  facere.  The  court  cannot 
create  the  offence,  nor  proportion  the  punishment  to  the  offence, 
when  the  law  makes  the  act  done,  to  be  an  offence.  A  correct 
judge  takes  it  for  granted,  that  the  wisdom  of  the  law,  (its  con- 
stitutionality not  being  questioned,)  is  superior  to  his  wisdom, 
and  in  deciding  any  question,  especially  one  arising  under  our 
insolvent  laws,  (the  provisions  of  which  have  been  so  frequendy 
changed,)  roust  take  care  to  ascertain  what  the  legislature,  in 
its  wisdom,  made  the  law  at  the  time  when  the  act  complained 
of  was  done,  and  not  at  any  other  time. 

These  remarks  are  intended  as  a  brief  answer  to  very  many 
of  the  arguments  which  we  heard  pending  the  discussion  of 
this  case,  all  of  which,  (although  en  tided  to  grave  considera- 
tion, when  urged  in  the  legislative  hall,)  seem  out  of  place 
when  addressed  to  this  forum. 

A  few  sentences,  borrowed  from  Juaiice  Story y  in  his  work 
on  equity  jurisprudence,  will  furnish  an  answer  to  some  other 
remarks  which  have  been  occasionally  introduced.     '^It  is  not 
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upon  the  feelings  which  a  delicate  and  honorable  man  must 
experience,  nor  upon  any  notion  of  discretion,  to  prevent  a  vol- 
untary  gift^  or  other  act  of  man,  whereby  he  strips  himself  of 
his  property,  that  courts  of  equity  have  deemed  themselves  at 
liberty  to  interpose  in  cases  of  this  sort.  They  do  not  sit,  or 
affect  to  sit,  in  judgment  upon  cases  as  custodes  moruniy  en- 
forcing the  strict  rules  of  mortality,  but  they  do  sit  to  enforce 
what  has,  not  inaptly,  been  called  technical  morality.  Courts 
of  equity,  therefore,  will  not  set  aside  an  act  or  contract,  merely 
because  a  man  of  more  honor  would  not  have  entered  into  it.'' 

There  may  be,  it  is  true,  '^surrounding  circumstances  which 
ought  to  assist  us  in  our  judgment,  but  then  we  must  not  sur- 
round the  case  by  too  many  circumstances;  with  circumstan- 
ces which  ought  to  have  no  influence  upon  our  minds  in  setding 
the  matters  in  issue. ' '  The  quesdon  is  not,  of  what  number  of 
uqbecoming  acts  the  defendants  were  guilty,  but,  whether  in 
this  act  there  was,  according  to  the  proof,  any  thing  for  which 
it  is  the  duty  of  this  court  to  say,  that  this  payment  to  the  bank^ 
as  stated,  was  forbidden  by  our  insolvent  laws,  and  because  of 
this,  the  same  sum  is  to  be  paid  either  by  the  bank  or  by  Mc- 
Cormicky  to  the  trustee,  and  to  constitute  a  part  of  the  general 
fund,  to  be  distributed  in  just  proportions  among  the  creditors. 

Now  it  is  not,  and  it  is  presumed  cannot  be  denied,  that 
until  the  act  of  1834,  ch.  293,  '^paymentseo  nomine,  by  an  in- 
solvent debtor,  no  matter  what  his  views  or  expectations  might 
be,  were  not  declared  fraudulent  and  void.  It  is  also  certain^ 
tl^at  our  courts  cannot,  in  order  to  apply  that  act  to  their  case, 
assume  jlhat  law  to  have  passed  a  few  years  sooner,  or  the  insol- 
vency of  the  HammondSj  and  the  act  complained  of,  to  have 
taken  place  a  few  years  later,  than  was  the  case.  He  then 
who  asks  us  to  condemn  the  act  as  fraudulent,  and  to  declare 
that  the  complainant  is  entitled  to  a  decree,  that  the  money  be 
paid  to  him,  must  show  the  law,  which  without  using  the  word 
payment,  declares  by  a  different  word  or  phrase,  the  thing  done 
(the  payment  of  this  note,)  to  be  fraudulent  and  void.  It  is 
not  an  unreasonable  belief,  that  this  may  be  the  only  point  in 
the  very  able  arguments  which  have  been  made  to  us^  in  behalf 
of  the  appellants^  which  has  not  been  satisfactorily  demonstia- 
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ted.  Ib  this  part  of  it  however^  there  may  be  a  defect,  and 
possibly,  this  defect  may  have  been  discovered  by  the  legisla- 
ture,  and  have  led  to  the  act  of  1836. 

We  all  know  that  our  insolvent  laws  were  designed  to  pre- 
vent frauds  and  undue  preferences,  sometimes  by  depriving  the 
insolvents  of  the  relief  which  they  sought,  without  affecting  the 
right  of  the  creditor  who  is  preferred,  and  sometimes  by  making 
void  the  instrument  which  would  secure  the  preference^  with- 
out depriving  the  debtor  of  the  relief  which  the  insolvent  sys- 
tem designs  to  give  to  every  honest  debtor,  who  applies  for  it. 
The  question  then,  now  is,  whether  there  was  in  1832,  any  act 
of  Assembly  of  MaryUmd,  which  made  void  the  payment  here 
complained  of,  and  of  course  entides  the  complainant  in  this 
suit,  to  the  money  here  in  controversy  ?  Neither  the  researches 
of  counsel,  nor  our  recollections  or  labors,  furnish  the  law  which 
is  wanted  for  this  case. 

The  right  to  relief,  it  seems  almost  to  be  admitted,  must  be 
given,  if  given  at  all,  by  the  act  of  1812,  ch.  77,  Ist  sec,  and 
1816,  ch.  21,  sec.  6.  But  these  acts  of  Assembly,  although 
they  avoid  many  acts,  when  done  by  an  insolvent,  yet  do  not 
include  in  the  number,  an  actual  payment  of  money  bona  fide 
due  by  him.  All  deeds,  conveyances,  transfers,  assignments 
and  sales,  of  any  debts,  rights,  or  claims,  with  a  view,  and  un- 
der an  expectation  of  being  or  becoming  an  insolvent  debtor, 
and  in  order  to  give  an  undue  and  improper  preference,  are 
declared  by  the  act  of  1812,  to  be  null  and  void.  The  act  of 
1816,  in  declaring  what  acts  it  makes  absolutely  null  and  void, 
uses  only  the  words,  ^*all  deeds,  conveyances,  transfers,  as- 
signments or  sales  of  any  property,  real,  personal  or  mixed,  or 
any  debts,  rights  or  claims,  with  a  view,"  &c.  Now  it  is  evi- 
dent, that  in  neither  of  these  acts  of  Assembly  are  payments, 
or  any  words  or  phrases  significant  thereof,  to  be  found  among 
the  acts  declared  to  be  null  and  void.  This  may  be  a  defect 
in  the  law.  It  may  be  as  impolitic  to  allow  debtora  in  failing 
circumstances  to  pay  the  debt  in  money,  as  to  quiet  the  sup- 
posed demands  of  the  creditors,  in  any  of  the  ways  forbidden. 
But  this  is  a  question  only  to  be  decided  by  the  Legislature, 
just  as  to  that  department  of  the  government,  it  may  seem  at 
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any  time  most  for  the  interest  and  well  being  of  the  communi- 
ty. The  business  of  courts  is  to  learn  that  will,  from  the  words 
used  by  the  Legislature;  to  make  it  known,  and  to  interpret 
it  faithfully,  without  any  regard  to  the  private  notions  of  the 
judges,  touching  the  policy  of  this  or  that  provision. 

It  will  at  once  be  seen,  by  an  examination  of  our  insolvent 
system,  that  our  Legislature  has  acted  with  great  caution,  in 
forbidding  acts,  which,  in  themselves,  certainly  are  not  crimi- 
nal, (the  security  or  payment  of  boiiafide  debts,)  and  in  deter- 
mining under  what  circumstances  such  acts  shall  be  deemed 
unlawful.  According  to  its  notions  of  sound  state  policy,  it 
would  seem,  that  very  many  acts  of  debtors,  in  failing  circum- 
stances at  the  time,  and  who  expected  to  become,  and  after- 
wards did  become  applicants  for  the  benefit  of  our  insolvent 
laws,  might  be  prohibited,  while,  as  yet,  actual  payments  it 
would  be  unwise  to  forbid.  Until  1836,  there  is  manifest,  in 
all  our  insolvent  laws,  a  reluctance  to  interfere  with  the  right 
of  the  creditor  to  demand,  threaten  to  sue,  sue  for,  or  collect^ 
an  honest  debt — a  fondness  for  the  old  law  maxim,  which 
gives  a  preference,  vigilanttims,  and  leaves  it  dormientibuB, 
to  sufifer,  if  loss  and  injury  to  them,  be  the  consequence  of 
their  negligence. 

Very  many  other  points  have  been  deliberately  argued  at 
the  bar,  but  a  decision  of  them  is  unnecessary  in  this  case. 

DECREE   AFFIRMED. 


June  Term,  1849. 

William  J.  Albert,  and  Emily  J.,  his  wife,  vs.  William 

WiNN^  Jameb  Ross,  et  al. 

A  bill  wa4  filed  in  chancery  on  the  14th  of  September  1846,  by  the  crediton 
of  J,  alleging  his  ioBolrent  condition,  and  that  he  designed  to  give  an  an. 
dae  preference  to  certain  of  his  creditors,  especially  A  and  wife.  Upon 
this  bill  an  injunction  was  granted,  restraining  J  from  giving,  and  A  and 
toife  from  receiving,  any  such  preference.  On  the  29th  of  the  same  month, 
A  and  wife  filed  &  bill  on  the  equity  side  of  Baltimore  county  court,  alleg. 
ing  J*9  indebtedness  to  them  on  account  of  his  misapplication  of  certain 
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traet  funds  beIon|^ing^  to  the  wife  of  ii*  and  his  promise  to  secure  thorn  bj 
a  oonTeyance  of  certain  real  estate,  which  he  had  failed  to  do,  and  praying 
that  he  might  be  decreed  to  pay  them  the  sum  thus  due  under  the  trust. 
J*  answered  this  bill,  admitting  its  averments,  and  on  the  31st  of  October 
following,  a  decree  was  passed  by  Baltimore  county  court,  directing  J  to 
bring  into  court  the  amount  ascertained  and  admitted  to  be  due  to  the 
complainants.    Held  : 

That  the  original  bill  of  the  14th  of  September,  drew  to  the  court  of  chancery 
the  whole  litigaf  ion  in  regard  to  the  distribution  of  J*9  estate ;  that  the 
proceedings  of  A  and  wife,  in  Baltimore  county  court,  were  in  violation 
of  the  chancellor's  injunction,  and  that  it  was  competent  for  the  court  of 
cliancery  to  restrain,  by  injunction,  the  execution  of  this  decree,  and  treat 
the  whole  proceeding  in  said  county  court  as  a  nullity. 

The  ease  of  EUieott  et.  U,  S.  Inourance  Company^  ante  3D7,  is  distinguished 
from  this  case,  and  is  not  in  conflict  with  it. 

The  appropriate  remedy  for  A  and  wife  was,  in  chanceiy,  on  the  original  bill, 
that  court  having  ample  power  to  afford  them  the  relief  which  they  sought 
in  another  form,  in  another  court  of  concurrent  jurisdiction* 

In  this  ease  the  court  decided^  that  a  deed  conveying  all  the  grantor's  pro. 
perty  to  certain  trusteesj  in  trust  y  1st.  To  defray  the  expenses  attending 
the  execution  of  the  trust.  2nd.  To  the  payment  of  the  several  creditors 
named  in  the  schedule  annexed  to  the  deed.  3rd.  To  the  payment  of  the 
elaimn  of  such  creditors  as  shall,  on  or  before  a  given  day,  execute  and 
deliver  to  the  trustees  full  and  absolute  releases  and  acquittances  of  such 
claims;  and  4th.  If  any  surplus  shall  remain,  to  apply  the  same  to  the 
■ttisfaotion  of  the  claims  of  all  othercreditors  of  the  grantor,  without  dis. 
tinction  or  priority,  was  fraudulent  and  void,  both  at  common  law,  and 
under  the  statute  of  the  13M  of  Elizabeth, — [See  note  at  the  end  of  the 
ease.] 

Upon  rsTiew  of  all  the  authorities,  it  was  the  opinion  of  the  court  in  this 
case,  that  a  deed  which  does  not  fairly  devote  the  property  of  the  debtor, 
in  desperate  circumstances,  to  the  payment  of  his  creditors,  but  proscribes 
to  them  the  terms  upon  which  they  shall  receive  part  payment,  is,  in  law, 
fraudulent  and  void. 

Where  a  conveyance  is  good  in*  part  and  bad  in  part,  as  against  the  provisions 
of  a  statute,  it  is  yoid  in  toto,  although  there  be  no  fraud  intended. 

Appeal  from  the  Court  of  Chancery. 

On  the  14th  of  September  1846^  Jo/tns  Hopkins  and  others ^ 
creditors  of  Samuel  Jones,  filed  a  bill  in  chancery  against  said 
Jones,  the  appellants,  Albert  and  wife,  and  one  Michael  S. 
Norman,  alleging  that  Jones  who  had  been  trading  under  the 
name  of  Talbot  Jones  6f  Co.,  was  indebted  to  the  complai- 
nants and  others^  in  the  large  sum  of  $200;000^  whilst  the 
whole  of  his  assets  did  not  amount  to  more  than  $100^000; 
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that  being  thus  hopelessly  insolvent,  and  knowing  himself  to  be 
so^  and  having  no  reasonable  expectation  of  being  exempt  from 
liability  or  execution,  on  account  of  his  debts,  without  apply- 
ing for  the  benefit  of  the  insolvent  laws,  and  designing  and 
threatening  to  prefer  certain  of  his  creditors,  his  near  relations, 
said  Jones  was  about  to  transfer  a  large  portion  of  his  proper- 
ty to  his  brother-in-law,  and  sister,  (AWert  and  wife ^  and  to 
said  Noftnany  also  his  brother-in-law,  with  the  intent  thereby 
to  give  them  an  undue  and  improper  preference  over  the  rest 
of  his  creditors.  That  complainants  being  about  to  institute 
suit  against  Jones,  to  compel  him  to  apply  for  the  benefit  of  the 
insolvent  laws,  he  had  changed  his  residence,  that  he  might 
the  longer  delay  his  creditors,  and  better  se<iure  to  his  favorite 
creditors,  the  preferences  which  he  contemplated.  The  bill 
then  proceeds  to  state,  of  what  the  property  and  eflfecis  of  said 
Jones  consisted,  and  prays  that  a  receiver  maybe  appointed, 
to  take  charge  of  the  same,  until  a  trustee  in  insolvency  should 
be  appointed,  and  for  an  injunction  to  restrain  said  Jones  ^'from 
conveying,  assigning  or  transferring,  any  of  his  property  or 
eflTects,  rights  or  credits,  to  the  said  Albert  and  vnfe^  and  Nor- 
man y  to  secure  or  pay  the  debt  due  to  them,  in  preference  to 
the  rest  of  his  creditors,  and  to  restrain  the  said  Albert  and  wife 
and  Norman,  from  receiving  any  such  preference." 

Exhibits  of  the  indebtedness,  of  Jones^  being  filed  with  the 
bill,  it  was  on  the  same  day  submitted  by  the  register,  to  Oame" 
litis  McLemi  a  solicitor  in  chancery,  (the  chancellor  himself  be- 
ing absent,)  who  endorsed  thereon  as  follows :  ^'I  have  read  this 
bill  and  think  that  an  injunction  ought  to  issue. — Cornelius 
McLeafi,  solicitor." 

The  injunction  was  then  issued  as  pmyed,  and  served  upon 
the  defendants;  and  the  granting  thereof  was  approved  by  the 
chancellor,  (Bland,)  on  the  8th  of  October  1846,  by  order, 
endorsed  upon  the  bill. 

On  the  29th  of  September  1846,  the  said  Albert,  and  EmUy 
his  wife,  filed  a  bill  on  the  equity  side  of  Baltimore  county 
courts  against  said  Samuel  Jones,  alleging  that  complainant, 
Emily,  was  cestui  que  trust,  under  the  will  of  her  late  father 
Talbot  Jones,  of  a  large  amount  of  stocks  and  other  property; 
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which  the  said  Samuel  held  as  trustee  for  her  use,  a  large  por- 
tion of  which  property  he  had  appropriated  to  his  own  use  3 
that  the  amount  of  this  trust  fund  for  which  said  Samuel  was 
responsible  to  complainant,  was  $24,319.34.  That  in  Novem- 
ber last,  complainants  applied  to  said  Samuel  to  replace  this 
<nist  fund,  or  to  substitute  for  it  property  of  equal  value,  and 
that  he  then  promised  and  pledged  himself,  to  grant  and  convey 
tor  your  oratrix  EmUy^  certain  property  known  as  the  ^^  Wheat- 
jiML  Inn^^  which  conveyance  has  never  been  made.  This 
bill  then  prays  that  said  Samuel  Jones y  may  be  decreed  to  pay 
to  the  complainants  the  sum  of  money  thus  due  to  them  under 
said  trust,  and  misapplied  by  him  to  his  own  purposes.  On 
this  bill  a  subpoena  was  issued  and  served  upon  the  defendant, 
«nd  made  returnable  on  the  1st  of  October  then  next,  on  which 
tlay  Jones  appeared  by  counsel,  but  failing  Co  answer,  an  inter- 
locutory decree,  under  the  act  of  Assembly,  was  passed  on  the 
6th  of  October,  and  on  the  same  day  a  commission  to  take  tes- 
timony was  issued,  under  which  various  testimony  in  relation 
to  the  trust  fund  and  the  amount  thereof,  was  taken,  and  re- 
turned on  the  8th  of  the  same  month. 

On  the  22nd  of  the  same  month,  (October  1846>)  the  same 
parties,  Alberi  and  wife,  filed  a  second  bill  in  the  same  court, 
against  the  same  defendant*  Jones,  of  the  same  import  as  the 
firsts  respecting  the  debt  due  on  the  trust  fund;  and  further 
charging,  that  said  Jones,  being  largely  indebted,  is  about  to 
convey  to  trustees,  for  the  benefit  of  such  of  his  creditors  as 
will  give  him  releases  of  their  claims,  all  his  property^  includ- 
ing the  ^<  WheatfieUL  Inn,^^  upon  which  complainants  claim  an 
equitable  lien  for  the  reasons  stated  in  their  former  bill.  This 
bill  then  prays  for  an  injunction  restraining  said  Jones  from  con- 
veying to  any  person  or  persons  whatever  his  property  and  ef- 
fects, and  especially  the  ^^TFA^^K^U/nn."  An  injunction 
was,  on  the  same  day,  issued  as  prayed,  which  was  afterwards, 
on  tlie  26th  of  the  same  month,  by  agreement,  modified,  so  as 
to  affect  only  the  "  Wheatfield  Inn^^  property. 

On  the  30th  of  the  same  month,  (October  1846,)  Jones  an- 
swered the  first  bill  of  Jllbert  and  wife,  admitting  his  indebted- 
ness to  the  complainant,  his  sister  Emify,  and  his  appropriation 
57        V.7 
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of  her  trust  money,  and  his  promise  to  rein8tate^  theflain#by  a 
conveyance  of  the  ^^  Wheatfield  Jhn;^^  and  fuAhev  aCatio;, 
that  since  the  filing  of  this  bill  he  had  conveyed  ail  his  pro- 
perty, except  said  <^  Wheatfield  Itmf^  to  James  Ro89^  and  WS- 
liam  Wintij  ^^  for  the  general  benefit  of  his  creditors.''^  The 
court,  (Le  Grand^  J.,)  on  the  next  day,  (Slst  of  October 
1846;)  passed  a  decree ,  directing  JUmes  to  bring  into  court  forth- 
with, the  sum  of  $24,3%9.34>  to  be  paid  to  compiainaniB,  for 
the  use  and  benefit  of  die  said  Bmify  J.  AlBerij  and  the  other 
cestuisque  tmsts  mentioned' in  the  will  of  Tidboi  J&neSj  de- 
ceased. 

On  tlie  4th  of  November  following,  Winn  ftad  Ros$  filed 
their  petition,  praying  the  court  to  strilce  out  the  above  decree, 
and  that  they  might  be  made  parties  defendants  to  the  biH. 
This  petition  states,  that  Jtmesy  on  the  26th  of  October  test, 
conveyed  by  deed,  all  his  property,  except  the  "  WheatfiM 
Inn,^^  to  the  petitioners,  for  the  benefit  of  his  creditors  geneial- 
ly,  and  had  covenanted  to  convey  that  property  also,  as  soon 
as  the  injunction  forbidding  him  to  do  so  should  be  dissolved, 
and  therefore  the  petitioners  are  interested  in  the  object  of  sflid 
bill.  This  petition  also  discloses  the  fact  of  the  filing  of  the 
bill  in  chancery,  of  the  14lh  of  September  1846,  hj  Mns 
Hopkins f  and  others,,  creditors  of  said  Jones y  and  the  granting 
of  the  injunction:  thereon,  and  charges,  that  the  bill  in  this 
case  was  filed,  and  the  proceedings  thereunder  were  had  with 
a  fraudulent  intent  and  design  to  evade  said  injunction  of  the 
court  6f  chancery,  the  existence  of  which  was  purposely  con- 
cealed by  the  parties,  from  the  knowledge  of  tfiis  court.  It 
further  states,  that  Jbnts  expressly  agreed,  on  the  38tli  of  Oc- 
tober, with  the  solicitor  of  your  petitioner,  that  his  answer 
should  not  be  filed  before  the  ensuing  Saturday  morning,  at  1 
o'clock,  and  that  this  delay  was  asked  and  granted  for  the 
avowed  purpose*  of  enabling  your  petitioners  to  obtain  a  copy 
of  the  deed  executed;  by  Jones  to  them,  in  order  that  it  might 
be  made  the  foundation  of  an  application  by  them  to  be  made 
parties  defendants  therein. 

Jonesy  by  his  answer  to  this  petition,  denies  all  ftaud  or  eon- 
cealment,  and  in.  regard  to  the  agreement  respecting  (be  filing 
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of  his  answer,  states,  thai  he  coosidered  the  delay  asked  for, 
was  DEierehir  for  the  purpose  of  procuring  a  copy  of  the  deed  to 
be  filed  with  his  answer,  and  having  afterwaids  learned  from 
Jft^.  GVtym,  one  of  his  counsel,  that  this  was  unnecessary,  he 
filed  his  answer,  simply  stating  the  fact,  that  he  had  made  the 
deed.  The  complainants,  Albert  and  mfe^  also  deny  all  fraud 
aad  concealment,  and  aver  their  entire  ignorance  of  any  agree- 
ment or  undeistanding  respecting  the  filing  of  Jimes^  answer. 

Od  the  19th  of  December  1846,  the  court,  (Lb  Grand,  J.,) 
passed  an  order,  dismissing  this  petition,  and  delivered  the  fol- 
lowing opinion; 

''The  petition  states,  that  the  petitioners  are  trustees,  under 
a  deed  executed  by  Janes  for  the  benefit  of  his  creditors,  and 
asks  that  the  decree  heretofore  passed  in  the  cause  may  be 
opened,  and  the  petitioners  made  parties  thereto.  The  bill 
was  filed  on  the  29th  September  last.  It  alleges  in  substance, 
that  by  the  last  will  and  testament  of  Talbot  Jones j  deceased, 
(fiither  of  the  complainant,  Emily  J.,)  a  trust  was  created  in 
her  behalf,  and  that  the  defendant  JoneSy  as  surviving  trustee 
of  the  said  Emifyy  used  for  his  own  purposes  the  trust  fund, 
and  that  he  promised  after  the  application  of  the  fund  to  his 
own  purposes,  to  secure  the  same  to  the  complainants,  by  the 
conveyance  of  a  certain  property  in  the  city  of  Baltimore  y 
Imown  as  the  ^<  Wheatfield  ^n,"  but  he  has  never  made  such 
conveyance  in  compliance  with  said  promise.  The  bill  then 
prays,  as  for  relief,  that  the  court  will  decree  the  pay- 
ment by  Jones,  of  the  amount  so  misapplied  to  his  own  uses, 
which  is  set  out  and  declared  in  the  bill.  There  is  no  prayer 
ibr  the  specific  performance  of  the  alleged  contract  of  Jones,  to 
convey  the  ^*  Wheatfield  Inn.^^  Subsequendy  an  interlocu- 
ioty  decree  was  passed,  and  testimony  taken  under  it.  On  the 
30tb  of  October,  Jones  filed  his  answer,  in  which  he  admits 
the  bequests  as  contained  in  the  will  of  his  father,  and  stated 
in  the  bill,  and  that  '<he  used  the  stocks  and  moneys  as  alleged 
in  said  bill,  belonging  to  the  said  Emily,  and  so  held  by  him  in 
trust,"  he  also  admits  the  agreement  to  convey  the  ^^  Wfteat- 
field  Inn^^  as  stated  in  the  bill,  and  he  submits  to  such  decree 
in  the  premises,  as  this  court  may  make.    On  the  Slst  of 
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October,  this  court  signed  a  decree.  On  the  4th  November,  oi» 
the  petition  of  the  petitioners,  Ross  and  Winn,  this  court  passed 
an  order  suspending  said  jdecree,  until  its  further  ordei .  By  the 
petition  and  accompanying  copy  of  the  bill,  it  appears  that  JoknM 
Hopkins  and  other  creditors  of  Jonesy  filed  their  Mil  in  the 
court  of  chancery,  pn  which  an  injunction  issued,  enjoin- 
ing and  prohibiting  the  said  Jcnea  from  conveying,  assigning 
or  transferring  any  portion  of  his  property  or  effects  to  the  said 
Williatn  Albert ^  or  Emily  his  mfe^  or  to  any  other  of  the  cre- 
ditors of  Janes,  or  to  any  one  in  trust  for  them,  to  secure  er 
pay  the  debts  due  from  Janes  io  them,&c.  This  bill  wae 
filed  on  the  8i/i  October  1846.  On  the  22nd  October,  an 
another  bill,  this  court  enjoined  Jones  from  conveying  bis  pro- 
perty to  any  one.  On  this  state  of  the  case,  counsel  have  ar- 
gued many  questions,  which,  with  all  respect  for  their  opinions^ 
do  not  appear  to  the  mind  of  the  court,  to  be  involved  in  the 
proceeding.  It  will  be  time  enough  tp  consider  them  when 
they  properly  arise.  It  i?  insisted  by  counsel  for  petition- 
ers, that  owing  to  the  fraud  and  concealments  of  the  com- 
plainantB  and  defendants,  this  court  was  not  informed  of  the 
interest  of  the  petitioners  ip  this  proceeding,  and  this  allegation 
rests  upon  the  fact  of  an  arrangement  having  been  entered  into 
by  the  defendant  Jones,  and  one  of  the  counsel  of  the  petitioners, 
that  he,  Jones,  would  not  file  his  answer  before  a  certain  day. 
So  far  as  the  complainants  are  concerned,  they  not  only  deny 
all  fmud  and  concealment,  but  aver  t|iey  were  ignorant  of  any 
such  agreement  or  understanding,  and  there  is  not  a  particle  of 
testimony  tp  show  the  contrary.  Jofies  also  denies  fraud,  and 
shows  what  he  considered  the  meaning  and  purport  of  the  agree- 
ment. On  these  facts,  there  might  possibly  be  made  out  a 
case  of  mistake,  bpt  not  of  fraud. 

It  has  also  been  contended,  that  this  proceeding  has  been  io 
violation  of  the  injunction  issued  by  the  chancellor;  if  this  be 
so,  this  court  is  unable  to  perceive  the  fact.  The  injunction 
only  prohibited  Janes  from  giving,  and  the  complainants  from 
receiving  from  him  a  conveyance  of  any  of  his  property,  &c. 
There  has  been  no  such  conveyance  by  Janes;  all  thai  has 
beep  done  by  the  complainants,  is  the  prosecution  of  a  suit. 
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eommeDced  before  the  high  court  of  chancery  was  applied  to 
by  the  creditors  of  Jones,    How  this  can  be  considered  an  in- 
fraction of  the  injunction,  it  is  impossible  to  perceive.     It 
might  ^however,  be  a  very  serious  question^  whether  these  peti* 
ttoneis  have  not  violat^ed  that  injunction  by  taking  the  deed 
firoHi  Jones  before  the  injunction  was  dissolved;  and  if  they 
have,  then  it  is  manifest  they  have  no  standing  under  that 
deed  in  any  icourt;  but  as  this  question  is  not  necessarily  in- 
volv^ed  in  this  case,  the  court  will  avoid  the  expression  of  any 
opinion  in  negaid  to  it.     Did  however  the  court  consider  the 
other  creditors  of  Jones  entitled  to  be  made  parties  to  this 
soit^  k  would  be  compelled  to  consider  and  decide  on  the  validi* 
ity  of  the  deed  to  Jones;  but  regarding  the  proceedings  as  but 
an  ordinary  one,  in  which  the  cestui  que  tnisis  are  only  seek- 
ing to  compel  the  trustee  to  make  good  the  funds  which  he 
has  misapplied,  it  is  difficult  to  perceive  what  other  parties  have 
to  do  with  it.    The  amount  of  the  debt  is  alleged  in  the  bill, 
and  is  admitted,  as  is  also  the  misapplication  of  the  trust  fund, 
in  the  answer.    Had  a  suit  been  instituted  at  law,  on  a  mat^ 
ter  perfectly  cognizable  by  it,  for  instance,  on  a  promissory 
note,  the  defendant  admitting  his  handwriting,  how  would 
sitch  court  receive  the  opposition  to  the  lendition  of  a  verdict 
by  a  jury,  for  the  amount  of  the  note,  on  the  ground,  that  tlie 
defendant  had  other  creditors,  and  that  he  was  unable  to  pay 
til  the  full  amount  due  to  them  ?    Would  such  a  defence, 
either  from  this  defendant,  or  from  third  parties,  be  listened  to? 
To  such  a  question  no  answer  is  required,  for  it  answers  itself. 
The  judgment  would  be  entered  up  on  the  verdict,  and  those 
who  thought  they  could  deprive  it  of  its  efficiency,  would  have 
to  institute  proceedings  to  that  end.    To  the  mind  of  the  court, 
this  case  involves  precisely  the  same  question.— If  Jbne^  ever 
becomes  an  applicant  for  the  benefit  of  the  insolvent  laws,  his 
permanent  trustee  may,  if  he  thinks  he  can  do  so  successfully, 
call  these  complainants  to  an  account,  on  the  ground  that  they 
have  received  »n  undue  and  improper  preference;  but  until 
such  an  event  occurs,  this  court  knows  of  no  right  in  one  cre- 
ditor to  object  to  another  obtaining  a  decree  or  judgment  in  the 
regular  course  of  judicial  proceeding.    But  it  has  been  sup- 
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posed  fiad  eo  aigued^  that  this  decree  has  not  beeo  obtained 
regularly^  that  is  to  say,  the  case  was  never  submitted.  The 
answer  admits  all  the  facts  in  the  bill,  for  which  the  bill  prays 
a  decree^  and  submits  to  the  court  to  pass  such  a  decree  as  it 
deems  proper.  If  such  a  proceeding  requires  to  be  set  down 
for  haaringy  then  at  least  one-half  the  decrees  passed  bjr  this 
court  are  erroneous.  But  the  practice  has  been  uniformly  dtf- 
ferent.  Where  there  is  no  denial  of  the  equity  stated  by  the 
bill;  and  submission  to  a  decree  in  the  answer,  (he  court  has 
always,  so  &r  as  I  know^  and  from  inquiry  have  been  inform- 
ed, considered  the  case  ready  for  decree.  Such  the  coart  con- 
sidered this  case  to  be,  and  dealt  with  it  accordingly.  The  de- 
cree has  been  drawn  up  inartificially,  and  requires  some  slight 
reformation,  which  will  be  made  nunc  pro  tunc.  It  was  in 
the  bosom  of  the  court  from  the  day  it  was  signed,  the  court 
having  promised  Mr.  Dubmy  so  to  consider  it  on  the  day  it 
was  signed.  Entertaining  these  views,  it  is  thereupon  ordered^ 
this  19th  day  of  December  A.  D.  1846,  that  the  petition  of  Ams 
and  Winn  be,  and  the  same  is  hereby  dismissed  with  eosto." 

On  the  13th  of  January  1847,  Winn  and  Ross,  and  the 
complainants  in  the  original  suit  of  H&pkins  and  others ,  of  the 
14th  of  September  1846,  filed  their  bill  in  chancery  against  i4Z6<y< 
and  wiftj  Jones  and  others,  stating  the  object  of  the  original 
suit,  and  the  injunction  thereon,  and  the  subsequent  proceed- 
ings of  Albert  and  wife  in  Baltimore  county  court,  resulting  in 
the  decree  of  that  court,  of  the  Slst  of  October  1846,  and  seek- 
ing to  set  aside  the  same  as  fraudulent  and  void  against  the 
complainants,  and  to  stay,  by  injunction  of  the  court  of  chan- 
cery, execution  thereof,  against  any  property  of  Jones.  This 
bill  sets  forth  the  deed  of  Jones  conveying  to  Winn  and  Boss 
all  his  property,  for  the  benefit  of  his  creditors,  and  avers,  that 
the  same  is  valid  and  operative,  and  vests  the  title  of  all  ofJhnes* 
property  in  said  trustees.  It  avers,  that  the  decree  of  Baltimore 
county  court  was  fraudulently  obtained,  and  designed  and 
contrived,  to  give  to  the  parties  obtaining  it,  an  undue  and  im- 
proper preference  over  the  rest  of  the  creditors  of  Jones.  It 
prays,  that  the  **  Wheatfield  /nn,"  as  well  as  the  rest  of  Che 
property  of  said  Jones,  may  be  declared  charged,  in  the  bands 
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of  the  tnutees,  with  the  paymeDt  of  the  debta^  as  expressed  in 
the  deed,  and  that  the  trustee  may  be  permitted  to  account 
for  the  trust  property  under  the  direction  of  this  court,  which 
the  bill  asks  shall  assume  jurisdiction  over  the  whole  subject, 
with  fi  view  to  the  distribution  of  the  estate  amongst  the  ere- 
dilois,  upon  just  and  equitable  principles.  It  also  states,  that 
Jones  had  applied  for  the  benefit  of  the  insolvent  laws,  on  the 
11th  of  January  1847»  and  that  a  provisional  trustee  had  been 
appointed. 

The  deed  of  Jones  to  Winn  and  Ross,  is  filed  with  this  bill 
as  an  exhibit     It  is  dated  the  26th  of  October  1846,  and  con- 
v^s  to  the  grantees,  '^all  the  property,  estate  and  effects  what- 
seever,"  of  the  grantor,  except  the  ^^Wkeatfield  Inn,^^  inimstj 
to  sell  the  same,  and  apfdiy  the  proceeds  as  follows:    ^^Fir^,  to 
defray  the  costs  and  charges  attending  the  execution  of  this 
Ira8t,iiidudtng  a  commission  of  eight  j^er  cenf  on  the  amount 
eolleetad^  to  be  retained  by  the  trustees  for  their  trouble  in  ex- 
ecuting this  trust. '^     ^^Secondhfy  to  the  payment  (o  the  several 
creditors  named  in  the  schedule  hereunto  annexed,  of  the  sums 
of  money  thereby  admitted  to  be  due  to  them  respectively,  the 
aggregate  of  said8omsamountingto||M>80l.33;"  and'^/AtrdZy, 
to  the  payment  of  the  claims  of  such  of  the  creditors^of  the  said 
Samuel  Jones,  .^.,  (whether  contracted  by  him  in  the  prosecu- 
tion  of  his  aforesaid  trade,  or  otherwise,)  as  shall,  on  or  before 
die  first  day  of  January  next,  execute  and  deliver  to  the  said 
trustees,  full  and  absolute' releases  and  acquittances  to  the  said 
Semmjul  Jbnes^  Jr.y  of  and  from  the  aforesaid,  claims,  and  if  the 
proceeds  of  the  aforesaid  funds,  remaining  after  satisfaction  of 
the  preceding trusts,shail  pmve  unequal  toibe  payment  in  full  of 
the  claims- of  the  creditois  releasing  as  aforesaid,  then  the  same 
proceeds  shall  be  distribotedamongstsucbcreditora  so  releasing, 
lataUy  and  proportionably  to.  the  amounts  of  their  respective 
olaims,  and  if  any  surplus  shall  remain^  after  satisfying  the  afore- 
said creditors,,  then,  fourtMy^  to  apply  the  same  surplus  to  the 
payment  and  satisfaction  of  the  claims  of  all  the  creditors  of  the 
said  Samuel  Jones,  Jr.y  without  any  distinctbn  or  priority 
whatever.  '^    It  also  contains  a  covenant  on  the  part  of  Jmesy 
that,  whenever  the  injunction  restraining  the  trensfer  of  the 
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<'  Wheatfield  Inn^^  shall  be  disBolved,  he  will  coQvejr  the  said 
property  to  the  same  parties,  '^to  be  held  by  them  npoo  the  same 
trusts,  and  irith  the  like  powers,  as  the  estate  and-  property 
hereby  conveyed." 

Air  injunction  restraining  further  execution  of  the  decree  ia 
Baltimore  county  court,  was  then  issued  as  prayed. 

The  answers  of  Jones,  and  of  Albert  and  wife,  to  this  bill, 
deny  all  fraudulent  combination  charged  in  relation  to  the  pro- 
ceedings in  Baltimore  county  court,  and  aver  thai  the  decree 
of  that  court  is  valid  and  effectual/  as  9  decree  of  a  court  of 
competent  jurisdiction,  fairly  and  bona  fide  rendered,  and  diat 
it  can  only  be  annulled,  if  there  be  error  in- it,  upon  appeal  to  a 
superior  tribunal.  The  answer  of  Albert  andvnfe,  also  denies 
the  validity  of  the  deed  executed  by  Jones  to  Winn  and  Boss, 
on  the  26di  of  October  1846. 

On  the  18th  of  January  1847,  Alb&rt  and  wife  filed  thdr 
answer  to  the  original  bill  of  Johns  Hopkins,  and  others,  al- 
leging the  same  facts  in  defence,  as  they  had  before  averred  in 
their  bill  of  complaint  in  Baltimore  county  court. 

On  the  28th  of  April  1847,  the  complainants,  Winn  aad 
Ross,  filed  their  petition  in  the  cause,  stating,  that  since  the 
filing  of  their  original  bill  on  the  13th  of  January  1847,  they  had 
been  appointed  permanent  trustees  of  said  Jones,  and  praying 
leave  by  an  amended  or  supplemental  bill,  to  set  out  their  title 
as  such  permanent  trustees. 

This  petition  was  resisted  by  the  defendants,  but  the  cbao- 
cellor,  (Johnson,)  on  the  30th  of  April  1847^  passed  an  order, 
permitting  a  supplemental  bill  to  be  filed  without  prejudice  to 
the  injunction  already  issued,  but  with  liberty  to  the  defen- 
dants, after  filing  their  answer  to  such  supplemental  bill,  to 
move  for  a  dissolution  of  the  injunction  upon  five  days'  notice. 

A  supplemental  bill  was  accordingly  filed,  and  upon  the 
coming  in  of  the  answers^  a  motion  was  made  to  dissolve  the 
injunction,  upon  the  hearing  of  which  motion  on  the  1st  of 
December  1847,  the  chancellor  passed  an  order  continuing  the 
same  until  final  hearing,  or  further  order. 

From  this  order  the  defendants,  Albert  and  wife^  appealed 
to  this  court. 
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The  two  opinions  of  the  chaacellor  (Johnson^)  ia  this  case, 
^ne  delivered  upon  the  apfJication  for  leave  to  file  a  supplemental 
bill,  and  the  other  upon  the  motion  to  dissolve  the  injunction^ 
will  be  found  reported  in  the  2nd  vol.  Mca-yland  Chancery 
DddswnSf  42. 

The  cause  was  argued  before  Dorsey,  C.  J.^  Magruder, 
Martin  and  Fbick,  J. 

By  Donaldson  and  Nelson,  for  the  appellants^  and 
By  AlEXANiyER  and  Dulanet,  for  the  appellees. 

Magbxjder  J.,  dissented  and  delivered  the  following  opin- 
ion : 

In  determining  any  question  which  can  properly  arise  upon 
(his  appeal,  it  is  certainly  not  necessary  to  inquire  what  would 
have  been  the  equities  of  these  parties,  «aid  in  what  forum 
these  equities  must  have  been  adjusted,  if  Samuel  Jones ^  one 
of  the  af^llants,  had  not  become  an  applicant  for  the  benefit 
of  our  insolvent  laws:  Although  if  no  such  application  had  been 
HiadO)  or  iff  notwithstanding  such  application,  such  of  the  in- 
«)lvent's  cieditors  as  had  judgments  or  liens  upon  his  property, 
were  still  at  fiberty  to  proceed,  in  our  courts,  as  they  might 
have  proceeded,  had  no  such  api^ication  been  made,  the  law 
or  equity  of  their  case  might  be  very  difierent,  yet  then,  as  well 
as  now,  we  sliould  be  met,  in  limine ^  with  the  question: 
Whence  the  power  or  jurisdiction  of  our  court  of  chancery,  to 
interfere,  by  its  injunction,  with  the  decrees  of  other  equity 
courts,  possessing  in  the  premises  all  its  equity  jurisdiction? 

'^Tlie  maxim,"  says  chancellor  Sanford,  (1  Hopkins  79 y) 
^^that  every  right  has  its  remedy,  and  that  where  the  law  does 
fiotgive  redress,  equity  will  aflTord  relief,  however  just  in  theory, 
»  subordinate  to  positive  institutions  and  cannot  be  applied, 
either  to  subvert  established  rules  of  law,  or  give  to  the  court  a 
jurisdiction  hitherto  unknown."  Again, .p.  85:  ^^The  maxim 
which  teaches,  that  a  judge  should  amplify  his  own  jurisdic- 
tion, has  no  place  in  our  institutions.  The  utility  of  this  court, 
(chancery,)  so  important  in  the  general  structure  of  our  system, 
will  be  best  consulted  and  preserved,  by  preserving  its  jurisdic* 
58        v.7 
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UoQ  within  (he  limits  that  are  now  established."  Is  the  power 
to  gnni  the  injunctioa^  which  was  granted  in  this  case,  within 
those  limits? 

There  was  a  time^  when  the  jurisdielion  of  chancery  to  give 
relief,  even  after  a  judgment  at  law,  was  gravel j  questioned. 
It  has,  however,  been  long  settled,  both  here  and  in  England^ 
that  injunctions  might  be  issued  for  such  purpose.  But  can 
such  relief  be  had  in  all  cases  ?  Not  if  there  was  always  in 
the  case,  a  prompt  and  adequate  remedy  at  law;  nor  for  a  mat- 
ter of  which  the  defendant  might  have  availed  himself  at  law, 
1  John.  Ch.  Rep.,  51.  In  Matthews  vs.  Joery  9  Wheai- 
on,  it  was  said :  '^  A  question  decided  at  law,  cannot  be  reviewed 
in  a  court  of  equity,  without  the  suggestion  of  some  equitable 
circumstance,  of  which  the  party  could  not  avail  himself  at 
law.  Were  a  court  of  equity,  in  a  case  of  concurrent  jurisdie* 
tion,  to  try  a  cause  already  tried  at  law,  without  the  addition 
of  any  equitable  circum8tance,to  give  jurisdiction,  it  would 
act  as  an  appellate  court,  to  affirm  or  reverse  a  judgment  already 
rendered,  on  the  same  circumstances  by  a  competent  tribunal." 
See  also  2  Hen.  ^  Mumford,  p.  146,  and  I  Johnson^s  Ch. 
JRep.fp.  95. 

But  upon  what  ground  can  the  chancery  court,  meddle  with 
a  decree  and  proceedings  in  a  case  in  the  county  court,  as  a 
court  of  equity?  It  must  not  be  said  that  it  possesses  this 
power,  because  it  always  had  concurrent  jurisdiction  with  the 
county  court,  and  having  first  got  possession  of  this  case,  there- 
fore it  has  a  right  to  act  upon  the  whole  subject?  This  is  not 
sustained  by  the  record.  The  bill  upon  which  the  assertion  is 
made  to  rest,  if  indeed  U  toas  properly  before  us,  was  to  pre- 
vent Jmes  from  conveying  to  the  other  defendants  therein 
named,  any  of  his  property,  thereby  giving  an  undue  prefer- 
ence to  them:  and  asking,  too,  for  a  receiver.  This  surely  is 
not  the  commencement  of  a  suit,  which  impeaches  a  decree  of 
another  court,  and  asks  the  chancellor  to  take  jurisdiction  of  a 
trust.  But  if,  in  truth,  the  first  bill  gave  to  the  chancery  coait 
all  the  jurisdiction  which  we  are  told  it  thereby  acquired,  is  a 
second  injunction  the  proper  remedy  for  a  breach  of  the  first? 
The  complainants  ought  to  have  sought  relief  m  thejirsi  suit, 
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befoTB  the  applieatkm  of  the  insoWent,  it  tnust  have  all  the 
by  applying  for  ao  attachment  of  contempt,  and  not  by  a  se- 
cond original  bill,  which  surely  is  no  suj^lement  to  the  first. 

But  even  if  every  thing  thus  far  insisted  upon  be  admitted, 
of  what  advantage  will  it  be  to  the  appellees?  It  must  be 
granted,  that  when  two  courts  have  concurrent  jurisdiction,  the 
{daintiff  ought  not  at  the  same  time  to  proceed  in  both  courts, 
for  the  same  thing.  If  he  should,  and  the  suits  be  pending  in 
courts  of  common  law,  the  defendant  may  plead  in  the  second 
suii,  the  pendency  of  the  former  action,  and  thereby  defeat 
the  second  action.  In  equity,  however,  it  is  quite  difierent.  If 
the  complainant  has  two  suits  pending  against  the  same  defmd- 
ant  for  the  same  thing,  the  court  upon  application  will  put  him 
to  hia  election,  and  oblige  him  to  dismiss,  not  hisjirst  smij  but 
the  one  er  the  other. 

Equally  groundless  is  the  notion,  that  the  complainants  here 
have  a  right  to  object,  that  the  defendants  are  the  complainants 
in  tbe  county  court.  The  complainant  ought  indeed  to  con* 
fine  himself  to  one  court,  but  the  defendants,  if  they  have  a 
cause  of  action,  (especially  if  it  be  not  against  tbe  same  com* 
jdaioanls,  as  is  the  case  here,)  may  select  any  court,  whether 
of  law  or  equity,  which  has  jurisdiction.  Here  the  controver- 
sy in  the  county  court,  is  not  with  the  same  persons,  or  for  the 
same  thing;  the  decree,  in  either  case,  would  not  be  evidence 
in  the  other;  the  rights  of  no  stranger  to  the  suit  would  be  pre- 
judiced by  such  decree,  but  as  this  court  has  often  said,  such  a 
decree  is  fraudulent  and  void,  as  to  all  such  parties. 

But  the  obvious  answer  to  all  that  has  been  said  in  this  case, 
up<Hi  the  subject  of  concurrent  jurisdiction,  is,  that  the  debtor 
has  elected  to  adc  the  relief  which  our  insolvent  law4  offered 
to  bim.  Upon  this  application  being  made,  and  the  trustees 
being  appointed,  tbe  act  of  180S,  chap.  110,  says,  the  <:ountf 
cotert  shall  direct  the  trustee  to  sell  and  convey  the  property 
conveyed  to  him,  as  they,  (the  county  court,)  shall  think  most 
for  the  advantage  of  the  creditors,  and  the  produce  shall  be 
distributed  among  the  creditors,  aft^  satisfying  all  incumbran- 
ces, judgments  andli^is.  For  this  court's  exposition  of  this 
law,  see  tbe  case  of  Alexander  vs.  GkiseUn,  6  OiU,  188. 
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Tt^e  appointment  of  permanent  trustees^  being  made  known 
to  the  chancellor^  by  the  last  bill  of  the  appellees,  there  could 
exist  no  ground  for  the  continuance  of  this  injunction,  and  do 
reason  for  asking  a  continuance  of  it,  as  tiie  complainants  in 
the  suit  in  the  county  court,  pould  not  proceed  at  law  to  exe- 
cute their  decree,  and  the  court  which  passed  it,  and  which,  in 
virtue  of  the  debtor's  application,  has  the  exclusive  administra- 
tion of  all  his  assets,  could  of  course  binder  any  proceedings 
under  a^.  fa. 

The  complainants  in  their  several  bills  of  complaint,  assume 
that  the  deed  of  trust,  which  several  of  Jones  creditors  obtained 
from  him,  may  be  impeached  by  others  of  the  creditors.  As 
yet  however,  none  of  the  creditors  whose  right  it  is,  have 
thought  proper  tp  impeach  this  deed.  Surely  no  law  gives  to 
the  chancellor  the  power  ex  offidoy  to  declare  it  either  void  or 
valid.  Jn  answer  to  a  remark  once  made  to  Lord  Redesdale, 
(1  Sch.  ^  Lef'7  204,)  that  great  injustice  had  been  done  to 
the  complainant,  he  very  correctly  said:  '^It  is  not  sufficient  to 
show  that  injustice  has  been  done,  but  that  it  has  been  done 
under  circumstances  which  authorise  the  court  to  interfere." 
Who  having  the  right  to  do  it,  has  asked  the  chancery  court  to 
declare  this  ileed  of  trust  to  befraudulent?  A  deed,  though  itbe 
actually  fraudulent  as  to  creditor's,  can  never  be  adjudged  to  be 
80,  until  it  is  impeached  in  a  proper  form,  in  a  proper  place,  at 
a  proper  time,  and  by  proper  persons.  A  court  has  no  more 
right  to  assume  jurisdiction,  tlian  to  decline  to  exercise  that 
which  the  Constitution  and  laws  give  to  it. 

Whenever  this  deed  of  trust  is  to  be  impeached,  who  are  to 
impeach  it?  Unquestionably,  this  is  among  the  duties  of 
those  whose  duty  it  is  to  collect,  sue  for  and  distribute  the 
funds,  answerable  for  the  insolvent's  debts.  Are  they  before 
us?  Yes,  in  three  distinct  characters;  and  in  all  of  these  cha- 
racters they  pray  the  court  to  adjudge  this  deed  to  be,  (not 
void,  but)  valid.  Upon  such  a  bill,  in  the  absence  of  many  of 
those,  who  are  interested  in  the  result,  can  the  court  entertain 
the  question,  and  undertake  to  decide  that  the  deed  is  fiaudtt- 
lent  or  valid  ?  Can  these  parties  give  to  the  court  juriedietion, 
which  the  law  denies  to  it?    As  trustees  appointed  by  the 
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court,  on  the  application  of  (be  insolvent,  it  seems  to  be  their 
duty  to  impeach  the  deed,  if  il  is  to  be  impeached  at  all;  but, 
as  the  trustees  named  in  the  deed  of  trust,  it  is  their  duty  to 
aUempt  to  uphold  it.  They  have  iheir  own  reasons,  it  would 
appear,  for  preferring  to  discharge  the  latter,  and,  of  course,  for 
violating  the  former  duty;  and  they  turn  away  from  the  court, 
by  which  they  were  appointed,  to  which  alone,  as  trustees  of 
the  insolvent,  they  have  to  render  any  account,  by  which  alone 
they  may  at  any  time  be  removed  for  misconduct,  and  pray  a 
court,  which  can  exercise  no  control  over  them,  in  that  charac- 
ter, to  take  jurisdiction,  and  to  counsel  them  in  the  execution 
the  trust.     Can  this  be  endured  ? 

It  must  be  seen,  that  I  do  not  regard  this  case  as  presenting 
a  mere  question  of  meum  or  tuum,  in  which  the  parties  liti- 
gant, alone,  have  an  interest.  It  may  be  good  or  bad  policy 
to  give  to  debtors,  in  failing  circumstances,  a  right  to  prefer 
one  creditor  to  another.  This,  however,  is  a  question  to  be 
decided  by  the  legislature,  and  the  safety  and  welfare  of  this 
community  require,  that  the  judiciary  be  prevented  from  med- 
dling with  it.  The  Court  of  Appeals  never  can  be  a  court 
deeply  read  in  chanceiy  law  ?  The  utility  of  an  appeal  from 
chancery  to  that  tribunal,  consists,  in  a  great  measure  in  this, 
that  thereby  all  the  extension  of  its  jurisdiction,  under  the  pre*' 
tence  of  carrying  out  some  of  those  ^^maxims  of  equity."  which 
in  olden  times  were  adopted  by  that  court,  (and  which  will  ad- 
mit of  an  interpretation,  which  will  enable  it,  to  render  other 
courts,  and  even  the  legislature,  useless,)  may  not  be  extended. 
A  distinguished  chancellor  of  New  Yorky  speaking  of  a  power 
attempted  to  be  given  to  his  court,  and  not  more  to  be  dreaded 
than  this,  remarks  : — ^^Should  this  court  take  cognizance  of 
these  cases,  they  would  form  a  chapter  of  jurisdiction  far  more 
ample  than  any  one  which  it  now  possesses;  and  the  assump- 
tion  would  be  a  bolder  stride  of  power  than  was  ever  made  by 
the  English  chancery  in  any  age."  The  chancellor  once  had 
the  power  which  it  is  thought  he  may  exercise  in  this  case,  but 
it  was  deemed  wise  to  take  it  from  that  officer,  and  confide  it, 
we  have  been  told  by  this  court,  to  others  exdusiody.  We 
must  all  be  content  to  do  as  much  of  the  State's  work,  aa  it  ig 
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made  our  duty  to  do,  and  to  do  no  more.  It  is  denied  that  the 
chancellor  has  any  right  to  decide  any  of  the  questions^  which, 
in  this  case,  it  seems,  were  put  to  him.  At  a  proper  time  I 
opposed  the  doctrine,  that  the  powers  of  the  county  court,  con- 
fided to  it  by  our  insolvent  laws,  are  to  be  exercised,  subject 
to  no  right  of  appeal  to  this  court. — (See  tmte,  164.)  Such, 
however,  is  the  law  of  this  court,  as  far  as  its  own  dedsion 
can  settle  it; — and  if  this  court  has  no  appellate  jurisdiction  in 
such  cases,  I  cannot  admit  that  it  has  a  right,  in  this  indirect 
mode,  to  counsel,  or  it  may  be,  instruct,  the  county  court,  what 
securities  are  good  and  what  are  void,  what  constitutes  a  part 
of  the  trust  fund;  what  debts  are  to  be  paid  by  order  of  the 
county  court. 

It  is  a  new  idea  to  roe,  that  in  a  case  in  which  two  courts 
possess  co-ordinate  jurisdiction,  either  has  a  right  to  determine, 
under  any  circumstances,  whether  the  other  can  rightfully  ex* 
ercise  jurisdiction. 

It  is  possible  that  the  law  of  this  case  might  be  in  sons 
respects  different,  if  the  trustees  appointed  by  the  court,  and 
those  named  in  the  deed,  had  not  been  the  same  perBoni, 
and  other  views  of  the  case  might  be  taken,  if  these  two  classes 
of  trustees  could  appear  to  a  suit,  the  one  as  comphunant,  the 
other  as  defendants.    But  this  case  presents  no  opportunity  for 
such  discussions.    They  are  the  same  perK)ns;  the  property 
conveyed  by  the  deed  of  trust  is  answemble,  at  ail  events,  for 
some  of  the  debts  due  by  the  insolvent.     If  that  court  can  be 
ousted  of  any  portion  of  its  exclusive  jurisdiction,  how  can  it  be 
said  that  the  legislature  of  Alan/land  is  one  of  those  depart- 
ments of  governments,  with  whose  powers  the  judiciary  cannot 
meddle?    If  we  look  at  our  insolvent  system,  we  shall  find 
that  the  county  court  is  to  limit  the  time  for  creditors  to  bring 
in  their  claims,  to  direct  issues  on  contested  claims,  and  is  vest- 
ed exclusively,  with  other  powers,  without  which  the  triuC 
fuffid,  and  amount  of  indebtedness,  cannot  be  ascertained.  Now 
if  the  county  court  possesses  all  those  powers,  and  tbecbanceiy 
court  may,  by  injunction,  restrain  that  court  in  the  exeicise  of 
them,  because  it  is  imagined  to  have  obtained  jurisdiction  ever 
the  whole  subject  by  reason  of  some  proceeding  iostimied  in  it 
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powers  given  to  the  county  court,  or  it  is  in  the  situatioD  in 
vhich  it  sometimes  supposes  other  courts  to  be,  and  thereby 
fumtehes  itself  with  a  pretext  for  interfering  with  other  courts. 
£  cannot  afford  complete  and  adequate  relief.  The  power  of 
the  county  court,  to  adjudge  the  decree  to  be  void  or  valid,  surely 
cannot  be  questioned  in  a  court,  whicli  decided  in  the  case  of 
Oarterand  wife  vs.  Denmaon,  ante,  157,  that  its  decision,  he  it 
right  or  wrong,  could  not  be  questioned  elsewhere, — its  deci- 
sion, that  the  mortgaged  premises  were  answerable  for  a  por- 
tion aitd  but  a  portion,  of  the  debt,  notwithstanding  the  trans- 
adiou  was  tainted  with  usuty. 

The  question  on  which  the  two  courts  below  seem  so  widely 
to  have  differed,  (which  bad  jurisdiction  first,)  according  to  my 
nnderstandingof  chancery  law,  is  one  of  very  little  importance. 
That  court  never  dismisses  a  bill  because  of  the  pendency  at  the 
same  time  of  another  bill  between  the  same  or  different  parties. 
If  there  be  found  two  suits,  both  of  which  ought  not  to  be  pend- 
ing at  the  same  time,  it  may  be  said  of  that  court,  (it  is  other- 
wise in  a  court  of  common  law,)  that  it  never  inquires  which 
was  first  instituted.  Most  of  the  cases  with  which  the  books 
furnishes  us,  relate  to  cases,  both  of  them  pending  in  the  same 
court;  yet  the  defendant  can  never  in«at,  that  the  one  which 
waa  brought  the  last  should  be  dismissed.  The  court  of  chan- 
cery never  can  put  the  comfdainant  to  his  election,  and  insist 
that  be  dismiss  a  suit  elsewhere,  unless  if  the  two  suits  were 
pending  in  that  court,  it  could  pass  an  order,  that  he  elect 
which  of  the  two  suits  he  will  dismiss.  It  can  only  enforce 
the  order,  by  dismissing  the  suit  in  Its  own  court,  if  the  con^ 
plainants  refuses  or  omits  to  diaraiss  the  suit  pending  elsewhere. 

Much  that  has  been  said  in  this  case  might  have  been  left 
unsaid,  if  it  had  not  been  taken  for  granted,  that  the  mode  of 
proceeding  in  equity  was  the  same  as  that  at  common  law. 
The  fact  is,  that  chancery  is  constantly  actii^  in  direct  oppo- 
sitifKi  to  this,  supposed  to  be,  one  of  its  established  rules  of  prac- 
tice. In  the  case  of  a  creditor's  bill,  as  soon  as  a  decree  has 
beflo  made  directing  an  account,  all  the  creditore — those  who 
had  suits  pending  before  the  bill  was  filed,  and  those  who  insti- 
tuted Ihtm  o^  the  filing  of  the  bill — may  be  restrained  fimn 
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proceeding  at  taw.  1  Sion/^  sect.  549.  So  when  a  paity  to 
a  suit  at  law^  asks  for  a  discovery  to  enable  him  to  try  the  ac- 
tion at  law,  chancery  will  not  only  enable  him  to  obtain  the 
discovery,  bot  will  frequently  go  on  to  give  him  relief,  and 
thus  oust  the  court  of  law  of  its  jurisdiction.  1  Story y  sect. 
64.  As  yet  there  is  no  law  known  in  chancery  like  that  which 
it  is  contended  required  the  appellants,  or  any  of  them,  to  file 
in  chancery  the  bill  which  the  record  tells  us  was  filed  in  the 
county  court. 

I  can  discover  no  ground  for  a  continuance  of  this  injunc- 
tion. I  certainly  can  discover  no  propriety  in  any  case,  of  de- 
ciding any  question  which  is  not  properly  before  the  court. 

With  respect  to  very  much  that  has  been  said  in  the  eoune 
of  this  discussion,  my  answer  to  it  is,  <^I  am  not  called  upon 
to  say,  that  this  is  not  a  proper  subject  for  the  interposition  of 
the  legislature.  The  argument  that  justice  requires  some  new 
remedy  in  these  cases,  is  an  argument  addressed  to  the  legis- 
lature, and  not  to  the  courts  of  either  law  or  equity." 

Frick,  J.,  delivered  the  opinion  of  this  court. 

On  the  14th  day  of  September  1846,  Johns  Hopkins  and 
othere,  creditors  of  Samuel  Jones y  filed  in  the  court  of  chanceiy 
their  bill  of  complaint,  against  Jones,  William  J.  Albert  and 
wi/Cy  and  one  Mic/iael  S.  Norman,  in  which  it  is  allied,  that 
Jones  being  hopelessly  insolvent,  and  knowing  himself  to  be  so, 
and  having  no  reasonable  expectation  of  being  exempt  from 
liability  or  execution  on  account  of  his  debts,  without  applying 
for  the  benefit  of  the  insolvent  laws,  and  being  in  fact  under 
expectation  of  applying  for  the  benefit  of  said  laws,  and  design* 
ing  and  threatening  to  prefer  certain  of  his  creditors,  his  near 
relations,  was  about  to  convey  and  transfer  a  large  poition  of 
his  property  and  effects  to  his  brother-in-law  and  sister,  Albert 
and  wife,  with  intent  thereby  to  give  to  them  an  undue  and 
improper  preference  over  the  rest  of  his  creditors.  That  jthc 
complainants  being  about  to  institute  suit  against  Jones,  to 
compel  him  to  apply  for  the  benefit  of  the  insolvent  laws,  be 
had  changed  his  residence,  that  he  might  the  longer  delay  hii 
creditors,  and  better  secure  to  his  favorite  creditors  the  prefer- 
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eaces  which  he  contemplated.  The  bill,  therefore,  prays  for 
an  injunctioa  to  restraia  Jonea  ^'frora  coQveying,  assigning  or 
transferring  any  of  his  property  or  effects,  rights  or  credits,  to 
the  said  Albert  andwifey  to  secure  or  pay  the  debt  due  to  them 
in  preference  to  the  rest  of  his  creditors;  and  to  restrain  the  said 
Alhert  andteife  from  receiving  any  such  preference."  The 
tnjunciion  was  accordingly  granted,  and  still  continulesin  force. 

Janes  had  previously  carried  on  business  in  the  city  of  J3at 
timorej  under  the  name  of  Talbot  Jones  and  Company;  and 
on  the  5th  of  September  1846^  be  suspended  paymi^nl.  Among 
the  debts  due  by  him^  wi^  a'  large  Kum  of  ilnoney  belonging  to 
his  ststw,  (who  aftem^ards  interro&itied  ^ith  Alberi,)  which  he- 
held  in  a  fiduciary  character,  as  trustee  for  herself  and  her  chil- 
dren, and  which  he  had  appropriated  and  misapplied  to  hie 
own  use.  f  n  the  month  of  November  1845,  AlberthdA  applied 
to  him  to  reinstate  this  sum,  or  to  give  security  to  thai  intent, 
when  Jones  agreed  to  convey  to  Albert  and  trt/'e,  a  certain 
property  in  the  city  of  Bcdtimore,  called  thi^  <<  WhecOfield  Inn,^* 
and  other  property  of  the  said  Jonesy  with  a  view  to  such  secu- 
rity of  the  moneys  so  misap|died  by  him.  But  this  agreement 
was  never  executed. 

On  the  26th  of  September  184&,  after  the  service  of  the  in- 
junction, Jones  convened  his  creditors,  explained  to  them  his 
condition,  and  offered  and  agreed  to  convey  all  his  property 
to  trustees  for  their  benefit,  upon  the  condition  and  considera- 
tion of  a  release,  to  be  executed  by  them,  of  all  claims  against 
him.  But  at  this  meeting,  Albert,  who  attended,  refused  to 
concur,  insisting,  that  the  trust  debt  due  to  himself  and  wife, 
ought  to  be  first  secured  and  preferred  over  the  claims  of  the 
other  creditors.  The  proposed  arraingement  therefore  failed, 
and  no  deed  was  executed  at  that  time. 

On  the  29th  of  September,  Albert  and  wife  thereupon  filed 
their  bill  on  the  equity  side  of  Baltimore  county  court,  pending 
the  injunction  granted  on  the  precedii^  bill,  alleging  the  vio- 
lation of  the  trust  on  the  part  of  Jones,  and  his  promise  to  protect 
the  interests  of  his  sister,  by  a  conveyance  of  the  '^  Wheatjleld 
Inn,^'  and  his  failure  so  to  do,  and  praying  that  he  may  be 
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decreed  to  pay  to  them  the  sum  of  money  thus  due  le  them 
under  the  truat,  and  mieapplied  by  him  to  his  own  purposes. 

On  the  Ist  day  of  October,  the  return  day  of  the  subpesna, 
which  was  regularly  served,  Jon^s  appeared  by  counsel 5  and 
on  the  3(Hh  of  October,  having  filed  his  answer,  admitting  the 
appropriation  of  the  money,  and  his  promise  to  reinstate  the 
fund  by  the  security  proposed,  a  decree  was  passed  on  the  day 
following,  (31st  October  1S46,)  directing  Jones  to  bring  into 
court  the  amount  ascertained  and  admitted  to  be  due  to  the 
complainants. 

Previous  to  this  decree,  on  the  22nd  of  October  1846^  Albert 
and  ioife  had  filed  a  second  bill  on  the  equity  side  of  the  same 
court,  of  the  same  import  as  the  first,  alleging,  moreover,  the 
intentioii  of  Jones  to  make  a  conveyance  of  his  property  for  the 
benefit  of  his  creditors,  and  praying-  an  injunction  to  prevent 
him  from  conveying  for  this  purpose  the  ^^  Wheatjidd  Inn" 
which  injunction  was  accordingly  granted. 

On  the  26th  of  October  1846,  Jmes  executed  a  conveyance 
of  all  his  property,  (with  the  reservation  of  the  <'  WheatfiM 
Inny^^  which  was  excepted  from  said  conveyance,)  to  iiossand 
Winny  in  trust :— - 

1.  To  defray  the  expenses  attending  the  execution  of  the 
trust. 

2.  To  the  payment  of  the  several  creditors  named  in  the 
schedule  annexed  to  the  deed. 

3.  To  the  payment  of  the  claims  of  such  of  his  credittMs,  ss 
shall,  on  or  before  a  given  day,  (the  1st  day  of  January  next,) 
execute  and  deliver  to  the  trustees,  full  and  absolute  releases 
and  acquittances  of  such  claims.    And 

4.  If  any  surplus  shall  remain,  after  satisfying  the  aforeaid 
creditors,  to  apply  the  same  to  the  satisfaction  of  the  claims  el 
all  other  creditors  of  said  Jones,  without  any  distinction  or 
priority. 

In  the  same  conveyance  he  also  covenanted  to  convey  to  the 
said  Wbm  and  Ross  the  ^^  Wheatfield  Inn,"  whenever  the 
injunction,  before  alluded  to,  should  be  dissolved>  or  as  soon 
as  he  can  legally  do  so,  to  be  held  upon  the  same  trusto  as  the 
other  property  conveyed  to  them . 
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On  the  1 1th  of  January  1 847,  Jones  made  his  application 
for  the  benefit  of  the  insolvent  laws,  and  WiUiam  Winn  and 
Jctmes  Ross,  the  trustees  under  the  conveyance,  before  referred 
to,  were  afterwards  duly  «nd  regularly  appointed  his  permanent 
tmscees. 

On  (he  13th  of  January  1847,  Winn  and  the  parties  com- 
plainants in  the  original  suit  of  Hopkins  and  others^  filed  their 
bill  in  the  court  of  chancery,  stating  the  import  and  object  of 
the  original  suit,  and  the  injunction  thereon;  and  the  subse- 
quent proceedings  of  Jones,  and  of  Albert  and  wife.  The 
ot^ect  of  this  bill  is,  to  impeach  and  set  aside  the  decree 
obtained  by  Albert  and  wife  against  Jones,  as  fraudulent  and 
void  against  the  complainants,  and  to  stay  execution  of  that 
decree  against  any  property  of  Jones.  The  injunction  prayed 
for  was  granted,  and  is  still  in  force. 

Jones,  in  bis  answer,  denies  that  the  bill  filed  on  the  equity 
side  of  Baltimore  county  court,  was  through  any  combination 
or  confederation  with  him  on  the  part  of  Albert  and  wife.  And 
their  answer  makes  the  same  denial,  and  sets  forth  particularly 
the  same  facts  in  defence,  which  they  had  before  averred  in 
their  bill  of  complaint  in  Baltimore  county  court. 

We  shall  first  in  order  dispose  of  the  assignment  from  Sanrnel 
Janes,  Jr.,  to  Winn  and  Ross,  as  trustees  under  that  convey- 
ance for  the  creditors  of  Jones. 

Having  brought  our  minds  to  a  satisfactory  conclusion 
against  the  validity  of  the  conveyance  from  Samuel  Jones,  Jr., 
to  these  complainants,  in  this  cause,  we  might  be  content  with 
a  reference  to  the  opinion  and  reasoning  of  this  court,  here- 
tofore, in  the  case  of  McCall  vs.  Hinckley,  4  Gill,  128,  as 
fnil  to  the  purpose,  and  claiming  our  unqualified  assent.  But 
86  the  assent  thus  given  is  not  only  to  affect  the  decision  of  the 
case  now  under  consideration,  but  to  determine  the  law  upon 
that  class  and  character  of  assignments  involved  in  the  present 
oontroveisy,  we  are  not  entirely  free  to  pass  a  silent  judgment 
npon  the  question,  without  a  few  words  in  vindication  of  the 
opinion  and  conclusions  thus  formed. 

It  is  to  be  regretted  that  there  has  been  so  little  uniformity  of 
opinion  on  a  subject  of  such  constant  occurrence,  and  so  much 
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ferred  to,  because  it  is  the  judgment  of  that  distiDguished  jurist, 
Justice  Siori/y  on  the  subject*  he  says:  ^<In  one  sense  the  dis- 
cussion may  be  said  to  depend  upon  local  law;  in  another,  so 
far  as  it  involves  principles  and  presumptions  of  constructive 
fraud,  it  belongs  to  the  common  law,  and  must  turn  upon  the 
same  considerations  as  would  govern  in  New  York^  Pennsfl^ 
vaniay  or  England,*^  And  he  adds:  '^General  assignments 
for  the  benefit  of  all  credilorSy  free  from  the  operation  of  the 
bankrupt  laws,  are  rather  encouraged  than  discountenanced  by 
the  common  law." 

So  far  as  a  general  prc^sition,  it  is  unquestioned,  and  fiiUy 
sustained  by  the  authorities  both  here  and  in  England.  But 
do  the  cases  in  the  English  courts  proceed  beyond  this  general 
proposition  ?  The  case  oiPickstock  vs.  LysteryS  Mauk  !f  £>., 
371,  is  an  assignment  precisely  of  this  character,  free  from  all 
reservation  and  condition,  and  may  well  be  pronounced  by  the 
judges,  ^^an  act  of  duty  rather  than  of  fraud."  So,  also,  the 
cases  of  Holbird  and  Anderson y  5  Term  /£.,  235.  Esitriek 
vs.  CalleaUj  5  Temiy  420.  Meed  vs.  Howelly  4  Easi.y  1,  are 
to  the  same  purport;  inflict  no  conditions  on  the  creditor,  and 
reserve  no  benefit  to  the  debtor. 

It  is  not  singular  that  these  coses  should  have  challenged  the 
approbation  of  the  English  courts,  and  of  Judge  Story ^  as 
being  ^^so  far  from  fraudulent,"  they  were  rather  the  hooestacts 
of  (he  parties.  In  the  case  in  5  Term  R.y  235,  Lord  Kem/on 
said  ^Hhere  was  no  fraud.  The  plaintiflfwas  preferred  by  his 
debtor,  not  with  a  view  to  any  benefit  to  the  latter,  but  merely 
to  secure  the  payment  of  a  just  debt."  Here  is,  at  once,  ao 
obvious  distinction,  and  a  clear  principle,  elicited  from  these 
cases;  and  it  is  at  least  questionable,  whether  the  case  of  ^^The 
Kingy  (in  eid  of  Braddock,)  vs.  Watson^^^  3  Price y  6,  so  much 
relied  on,  can  be  said  to  controvert  it  It  has  been  jusdy  pro* 
nounced  a  bald  case,  in  II  WtndaU.  The  assignment  under 
consideration  is  no  where  set  out.  The  terms  set  forth  in  the 
defendants'  plea  do  not  purport  to  exclude  any  creditor,  and 
would  seem  to  contemplate  that  each  (creditor)  should  receive 
only  his  proportion  of  the  whole  fund: — ^''In  trust  for  the  benefit 
oi  all  his  creditorsy  and  that  they  should  take  the  same  in 
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bw  creditors,  6  G.(jf  J.y  206«  And  it  is  properly  assumed, 
that  wherever  a  party  is  unable  to  pay  bis  debts,  he  becomes 
moratly  a  trustee  for  all  his  creditors.  In  such  a  predicament 
each  is  entitled,  without  conditions,  to  such  a  ratable  share  of 
the  property  and  estate  .of  the  ^debtor  as  it  will  yield;  and  an 
assignroeiit  to  that  effect  is  therefore  good.  On  this  assumption 
of  equality  among  the  creditors,  the  bankrupt  and  insolvent 
laws  of  every  commercial  ^community  proceed,  at  the  proper 
time^  to  .divest  the  .d^tor  of  his  property,  and  give  the  distribu- 
tion into  t^e  hands  of  thje  law.  Where  the  debtor  is  involved 
beyond  his  means,  in  equity  and  justice,  his  property  belongs 
Co  his  creditors^  aqd  such  ap  assignment  in  favor  of  all  his 
creditors  Bquqtty^  is  but  acting  in  conformity  willi  the  general 
policy  of  the  law.  Yet  this  same  policy,  which  encourages  an 
equal  distribution  among  the  creditors,  has,  by  legislative  enact- 
ments, continually  warr<ed  against  these  individual  preferences 
at  common  law^  and,  under  the  insolvent  system  of  our  own 
State,  has  maintained  a  strjuggle  against  them  for  almost  half  a 
century. 

But  the  question  is  not  in  filiation  to  this  preference  of  par- 
ticular and  favored  creditors,  admitted  to  be  good  at  common 
law,  or  upon  an  assignment,  conveying  equally  to  all  creditors 
toithowt  condition.  But  whether  an  assignment  of  all  the 
pn^rty  of  a  debtor,  for  the  benefit  of  all  his  creditors  equally, 
vpcn  conditiariy  that  each  shall  execute  a  previous  release  of  his 
whole  debt,  or  be  postponed  until  all  other  creditors,  signing  a 
release,  shall  be  satisfied  in  full,  is  to  be  treated  as  valid.  In 
other  words,  it  is  said,  that  a  debtor  in  failing  circumstances, 
unable  to  pay  all  his  debts,  may  say  to  his  creditors,  that  they 
shall  have  none  of  his  estate,  unless  they  will  release  the  whole 
of  their  claim  for  a  portion;  and  if  they  decline  to  surrender  the 
whole  for  a  part,  they  shall  be  deferred  to  the  precarious 
balance,  which  the  assenting  creditors  may  leave  for  the  satis- 
faction of  the  claims  of  the  recusant  creditors. 

Let  us  now  examine  how  far  judicial  and  professional  opin- 
ion, in  favor  of  this  doctrine,  may  be  said  to  preponderate,  and 
what  the  reasoning  that  is  relied  on  in  support  of  it.  In  the 
case  of  Habey  vs.  Whitney,  4  Mason,  206,  so  constandy  re- 
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to  be  in  favor  o(  ifais  stipulation.  To  this  weight  of  authority; 
the  decision  in  Halsey  and  Whitney  is  made  to  yield,  not 
without  the  pregnant  declaration,  however:  ''If  the  question 
were  entirely  new,  the  strong  inclination  of  my  mind  would 
be  against  the  validity  of  them." 

In  the  case  of  Lippencoti  tfs.  Barkery  2  Binney,  174^  the 
point  was  presented.  And  it  was  there  affirmed  by  two  of  the 
judges,  that  the  stipulation  for  a  i^lease  was  not  fraudident, 
against  the  opiniOR  of  Judffe  Breekenridge^  who  pronounced 
it  immoral  in  the  debtor  to  '^couple  an-  interest  for  himself,  in 
exacting  a  discharge  from  that  portion  of  the  debt  which  may 
remain  unpaid.'^  The  C.  J.  Tilghmanj  (with  /.  YeaUs^ 
rested  the  decisioh  upon  the  particular  circumstances  of  tbe 
case  before  them.  The  objections  urged,  that  tbe  debtor  had 
no  right  to  insist  on  so  unreasonable  a  condition,  and  that  it  is 
ill  policy  to  suffer  any  kind  of  conveyance  that  stifles  all  en* 
quiry,  he  observed,  had  great  weight  as  general  principles. 
But  the  question  was,  how  far  they  were  applicable  to  the 
present  case?  to  the  circumstances  of  whiehy  he  begged  to  be 
understood,  his  opinion  was  confined. 

It  is  conceded,  that  the  validity  of  these  stipulations  has 
been  sustained  in  Pennsylvania.  In  the  case  of  Brashears 
vs.  Westf  7  PeterSj  608,  it  was  reluctantly  sanctioned  as  the 
received  doctrine  of  her  courts.  But  the  Sigfreme  Court  ofiht 
United  States  through  C.  J.  Marshal^  expressed  themselves 
far  from  satisfied,  that  such  a  deed,  excluding  from  the  benefit 
of  its  provisions,  all  who  should  within  a  given  time  refuse  to 
release,  ought  to  besustained:  '<  If  the  release  were  volunlaiy," 
he  says,  'Mt  would  be  unexceptionable.  But  it  is  induced  by 
the  necessity  arising  from  the  certainty  of  being  postponed  (o 
all  those  creditors,  who  shall  accept  the  terms,  by  giving  the 
rdease.     It  is  not  therefore  voluntary"*— f'P.  615.) 

This  opinion  of  the  Supreme  Court  was  expressed  long  after 
the  decision  in  Halsey  vs.  Whitney;  and  indicates  distiocdy, 
what  the  decision  of  that  court  would  be  upon  principle,  un- 
trammelled by  the  local  decisions  of  the  States.  It  is  there* 
fore,  now,  a  part  of  thai  judicial  sanction  which  may  be  set 
up,  against  the  preponderance  in  favor  of  the  validity  of  these 
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dtipulatkins;  and  whatever  the  weight  of  judicial  opinion  be- 
fore, it  has  contributed  materially^  with  the  more  recent  deci- 
sions in  some  of  the  States,  to  incline  tlie  balance  of  authority 
the  other  way. 

To  these  decisions  in  New  York  and  Pennsylmniaj  and  to 
the  English  authorities,  the  investigation  in  this  case,  of  Hcdsey 
9S.  lyAcMe^,  has  been  limited;  and  even,  within  those  bounds, 

I  am  not  able  to  persuade  myself,  that  the  sanction  they  give 
Co  that  opinion,  is  so  decidedly  preponderant,  us  to  control  the 
question,  which  in  Maryland^  at  least,  is  still  open  upon  prin- 
ciple and  authority. 

If  the  Efiglish  cases  there  cited,  do  not  turn  upon  this 
Dttked  point  of  a  release,  (and  that  they  do  not  is  manifest 
from  a  close  review  of  them,)  then  it  cannot  be  said,  as  was 
urged  in  argument,  from  high  authority  in  this  State,  that  the 
'^doctrine  is  sustained  by  the  uniforiti  current  of  English 
decisions."  And  if  the  doctrine  which  is  affirmed  in  PennsyU 
vaniaj  is  denied  in  New  Yorky  then  nothing  is  so  far  gained 
in  its  favor,  on  the  score  of  pteponderance.  As  regards  the 
latter  State,  no  doubt  now  remains  of  the  decision  of  her  courts 
directly  upon  the  point.    The  case  of  Orover  vs.  Wakemany 

II  Wend.  J 187,  affirms,  that  such  an  assignment  to  be  valid, 
**  must  be  absolute  and  unconditional;  must  contain  no  reser- 
vation or  condition  for  the  benefit  of  the  debtor;  nor  extort 
from  the  fears  or  apprehensions  of  the  creditor,  an  absolute  dis- 
charge for  a  partial  dividend."  This  is  characterized  by 
Chancellor  Kentj  as  the  most  '^  stern  decision  that  exists  any 
whereon  the  subject.*'  And  yet,  what  principle  or  doctrine 
of  wider  latitude  can  be  tolerated,  consistent  with  the  sanctity 
of  contracts  between  debtor  and  creditor?  It  is  manifest  from 
the  reasoning  in  4  Mason  228,  that  Jttdge  Story  himself, 
freed  from  authority,  would  have  yielded  his  entire  assent  to 
the  doctrine,  upon  principle.  He  says:  *'  Where  a  debtor  stip- 
ulates for  a  release,  he  surrenders  nothing  but  upon  his  own 
terms.  He  attempts  to  coerce  his  creditors,  by  withholding 
from  them  all  his  property,  unless  they  are  willing  to  take 
tivhat  he  is  willing  to  give,  or  is  able  to  give,  in  discharige  of 
their  debts.     It  is  not  sufficient  to  say,  that  it  is  a  proposition 
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to  creditors;  so  would  be  thecoDdidon  by  the  debtor  to  receive 
a  gross  sum.  Has  it  not  a  tendency  to  obstruct  the  eommon 
right  of  the  creditors?  Is  not  its  design,  to  prevent  creditors 
from  receiving  compensation ;  out  of  the  debtor's  property^ 
without  yielding  up  some  portion  of  their  debts,  and  confer- 
ring on  him  a  substantial  benefit  which  he  has  no  right  to  de- 
mand." 

He  yielded;  however,  to  what  he  conceived  the  preponder- 
ance of  authority,  to  the  contrary.  Not  to  the  decisions  of 
Massachusetts;  for  there  the  cases  were  pronounced  in  equUi- 
brio.  His  decision^  therefore,  was  not  upon  the  local  law  of 
that  State,  but  upon  what  ^^seeraed  the  weight  of  authority  in 
favor  of  them  ebe where."  Certainly  the. point  had  not  been 
then  judicially  settled  in  Massachuseits.  For  in  the  case  of 
Borden  vs.  Sumner ^  4  Pick.,  265,  under  consideration,  about 
the  same  time^  before  C.  J.  Parker,  the  question,  (although 
not  embraced  in  the  case,)  was  declared  to  be  still  an  open 
question.  His  language  is:  '^  The  point  has  never  been  decided 
in  the  State  of  Massachusetts^  and  the  court  reserve  themselves 
until  it  is  directly  presented"  Nor  does  it  appear,  even  now,  defi- 
nitively settled  there,  at  least  up  to  the  year  1837^  from  the  case 
of  Nostrand  vs.  Atwoody  in  the  supreme  judicial  court  of  that 
State,  19  Pick.,  281,  where  the  question  was  fully  aiguedj  but 
Dewey,  /i^4tc6,. observed :  ^'Upon  the  point  many  authoriiies 
were  cited,  which  shew  that  this  questioa  has  been  one  else- 
where much  litigated,  and  the  result  has  been  a  conflict  of 
opinion  in  the  courts  of  the  dififerent  States  in  reference  to  it. 
In  the  view  we  have  taken  of  the  present  case,  it  is  wholly 
unnecessary  to  consider,  particularly,  the  various  adjudicadons, 
or  pronounce  any  opinion  upon  the  abstract  question,  of  the 
effect  of  the  introduction  into  an  assignment  of  a  stipulation  for 
a  release  by  the  creditors  who  become  parties  to  it,  in  a  case 
where  such  stipulation  might  be  prejudicial  to  a  creditor  indis- 
posed to  assent  thereto;  and  who  might  thus  be  deprived  of  re- 
ceiving his  share  of  the  fruits  of  the  assignment."— (P.  284.) 

Thus  far,  then,  the  preponderance  which  is  claimed  in  their 
favor,  does  not  prevail.  And  in  other  States  of  the  Union, 
where  the  question  has  been  presented,  the  decisions  are  still  so 
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much  at  variance,  and  in  conflict  with  each  other,  that  the  fair 
limits  of  a  judicial  opinion,  forbid  a  more  critical  examination 
here.  It  is  not  hazarding  much,  however,  to  say  that  the  pre- 
vailing tone  of  these  decisions,  is  now  more  against,  than  in 
fiivor  of  the  validity  of  these  stipulations. 

For  authorities  against  these  stipulations  see  in  New  York: — 
4  Paige,  24.  11  Wendall^  Grover  vs.  Wakeman.  6  HiU, 
438,  Goodrich  vs.  Downs.  1  Denio,  197,  Hcbstings  vs.  Belk- 
nap. In  Ohio: — 5  Ohio  Rep.y  893,  Atkinson  vs.  Jordan. 
Wright  R.,  606,  Wooletj  vs.  Umer.  Same,  701,  Bandall 
vs.  Reed.  In  North  Carolina: — 1  IredePs  Law  Rep.,  490, 
Heffner  vs.  Irvkt.  In  Mississippi  : — 1  Smedes  and  MarshaUy 
208,  265,  Robinson  vs.  Emory.  In  Missouri: — %  Missouri 
Reports,  302,  Brown  vs.  Knox.  Same,  317,  319,  Drake 
vs.  Rogers.  In  Alabama: — 6  j?fc6.  Rep.,  179,  Wiswall  vs. 
IHcknor.  4  Alab.  Rep.,  322,  374,  Gazzan  vs.  Pointz. 
In  Connecticut: — 6  Vol.  Conn.  Rep.,  282,  Ingrahamvs. 
Wheeler.  In  Illinois: — 3  Scammon,  417,  Howell  vs. 
Edgar. 

In  favor  of  the  validity  of  such  stipulations,  see  for  Penn- 
sylvania:— 2  Binney,  174.  10  Sargt.  Sf  Rawh,  439.  5 
Ba:wU,  221.  6  Watts  tf  Sergt.,  301.  8  Watts  ^  Sergt., 
304.  10  Watts,  257.  For  Virginia:— See  8  i:re^A,29l, 
Howell  vs.  Edgar.  For  South  Carolina: — 1  Richad^n 
Equity,  2n.  For  Massachusetts:— 4  Mason,  206,  Hal- 
sey,  vs.  Whitney.  But  see,  also,  5  Pickering,  28,  and  19 
Pickering,  281,  heretofore  referred  to.  For  New  Habip- 
shire: — 5  N.  Hamp.,  113.  But  see,  also,  10  N.  Hamp,, 
108.  For  Maine:— See  5  Greenleaf,  245.  But,  also,  23 
Maine,  261,  and  Ware's  Rty).,  241,  244.  See,  also,  the  1 
Vol,  Amer.  Leading  Cases,  84,  inclined  against  them. 

The  cases  in  the  Supreme  Court  of  the  U.  S.,  are  but  in 
conformity  to  State  decisions,  and,  theref6re,  only  shew  what 
the  doctrine  in  such  States  is.  And  in  the  States  of  Pennsyl- 
vania, New  Hampshire  and  Jtfatna,  statutes  have  been  passed, 
declaring  such  deeds  void. 

For  cases  of  equivocal  import,  see  further,  2  Pick.,  129, 137. 
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3  Penrose  Sf  Watts,  83,  94.  3  Wharton,  347, 365.  4  Mch 
son,  137.  1  IredeWsEq.,\2Q,  124.  8  Mainey  234.  16 
Number  Am.  Jurist,  284,  Case  of  the  Brig  Watchman. 

An  examination,  (even  cursory,)  of  these  aulhorities,  will 
shew,  that  the  doctrine,  where  it  prevails,  has  grown  up  more 
by  the  assent  and  assumed  acquiescence  of  theprofesaioD,  than 
by  original  a|uthQri|La,t^ve  precedent  in  its  favor.  And  in  the 
case  of  the  Brig  Watchman,  Ware^  232,  (i6th  No.  Am, 
Jurist,  285,  j  Judge  Ware  intimates  the  salutary  caution  to  the 
profession  and  the  public,  ^^  not  to  trust  too  implicitly  to  aprac- 
tice,  which,  to  whatever  extent  it  may  have  insinuated  itself 
into  the  usages  of  commerce,  was  yet  to  be  subjected  to  the 
severe  and  rigorous  scrutiny  of  the  law.^' 

To  that  scrutiny  the  case  at  bar  is  now  submitted.  For  io 
this  State  the  subject  is  res  non  adjudicata.  I  am  not  unmind- 
ful, that  assignments  like  the  one  before  us,  have  had  the  sanc- 
tion of  high  judicial  names  among  us,  yielding  to  the  authority 
of  the  decisions  and  the  opinions  we  have  had  under  review. 
Those  decisions  and  opinions,  however,  are  neither  so  general 
or  so  uniform  as  to  preclude  an  examination  upon  the  merits, 
and  uppQ  principle,  in  this  State,  where  the  question  is  still 
open.  And  following  the  lights  of  my  own  mind,  I  have  not 
found  them  so  overruling,  as  to  bear  down  the  force  of  those 
principles  an4  convictions,  upon  which  I  feel  myself  bound  to 
denounce  them. 

The  validity  of  these  assignments  must  be  maintained  upon 
the  reasoning,  that  there  is  no  coercion  contemplated  upon  the 
creditor.  For  if  it  is  intended  to  compel  or  coerce  the  creditor 
into  the  terms  of  the  debtor,  such  an  assignment,  it  seems,  may 
be  treated  as  a  fraud. 

"  The  question  (says  Judge  Story,)  is,  whether  the  intent 
apparent  on  the  deed,  be  not  to  coerce  the  creditors  to  a  settle- 
ment."— Halsey  vs,  Whitney,  4  Mason,  229. 

"One  object  of  the  deed  evidently  was  to  coerce  the  creditois 
to  acquiesce  in  the  terms  offered  to  them." — Van  Ness,  (J^- 
tice,)  14  Johns.  R.,  443,  Hyslop  vs.  Clarke. 

"An  attempt  to  lock  up  his  property  from  his  creditors,  so  that 
they  cannot  reach  it,  but  on  such  terms  as  he  chooses  to  pre- 
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scribe^  would  be  such  a  manifest  effort  to  defraud  them^  that 
two  opinions  cannot  be  entertained  on  the  subject.'^ — Judge 
Ware,  8  Maine ,  234. 

In  all  these  cases  the  stress  of  language^  aj^d  the  inquiry,  is 
upon  the  point  of  coercion.     The  variation  in  the  terms  of  the 
assignment  capnot  affect  the  principle,  when  the  intent  is  mani- 
festly to  defeat  the  creditor  in  his  resort  to  the  property  of  the 
debtor^  UQless  he  will  release  the  debt.     It  is  not  the  question 
here^  whether  the  assignment  is  void  under  the  statute  of  £/iz- 
obethy  13;  cA.  5  ?   Conceding  it  not  to  be  obnoxious  tp  t)ie  pro- 
visions of  the  statute,  is  it  not  such  a  disposition  pf  the  debtor's 
property,  as  is  open  to  the  imputation  of  fraud,  upon  those  to 
whom  it  is  addressed,  and  intended  to  affect  ?    Does  it  not  place 
the  property  beyond  the  reach  of  the  creditor,  apd  deprive  him 
of  the  most  effectual  means  to  enforce  his  debt?     What  is  it, 
then,  but  an  address  to  his  fears  ?    Has  he  any  remedy  left  him, 
but  the  fruitless  resort  against  the  person  of  his  debtor?    The 
condition  pf  the  assignment  requires  him  to  abandon  his  legal 
remedies,  or  fprfeit  his  just  proportion  of  the  debtor's  property; 
to  relinquish  the  whole  of  bis  claim  for  the  portion  then  avail- 
able, and  all  reservation  or  report  to  the  future  acquisitions  of  his 
creditors.     ^^  To  e:^ecute  full  and  absolute  releases  and  acquit- 
tances," is  the  language  of  this  instrument.    All  the  property 
of  the  debtor  is  conveyec)  in  general  terms,  subject  to  pre-exist- 
ing liens  and  priorities  to  certain  preferred  creditors.     When 
all  is  thus  withdrawn  from  the  legal  action  of  the  creditor  upon 
it,  and  as  his  last  alternative,  he  accepts  a  part,  for  the  whole 
of  his  debt,  is  it  the  assent  of  his  will,  or  the  assent  of  his  fears 
that  directs  him?    Caa  the  creditor,  in  such  a  position,  be  con- 
sidered as  acting  out  his  own  will,  in  relation  to  the  debt  at 
risk  ?    He  sees  at  once,  his  whole  relation  to  the  debtor  changed 
by  the  alternative  presepted  to  him;  and  if  he  hesitates  to  ac- 
cept, the  prospect  before  him  is  delay,  expense,  and  litigation; 
and  the  result  in  most  cases,  hopeless  and  barren.     For  even 
the  residue  of  the  fund  that  may  remain,  after  satisfying  the 
assenting  creditors,  is  beyond  his  reach,  except  such  proportion 
as  the  debtor  has  chosen  to  reserve  to  him,  from  the  suiplus,  if 
any;  and  thus  the  non-assenting  creditor  is  essentially  defeated 
of  his  remedy,  even  against  such  surplus. 
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But  ihis  it  is  said^  is  but  another  mode  of  preferring  creditors^ 
whO;  by  executing  the  release^  become  favored  over  those  that 
refuse;  and  the  debtor  it  is  conceded^  may  prefer  any  creditor 
he  pleases.  In  other  words,  that  the  creditors  who  release,  are 
placed  upon  the  footing  of  preferred  creditors.  This  by  no 
means  follows.  It  does  not  necessarily  result,  that  because  a 
debtor  may  grant  a  preference  absolutely ^  that  he  may  also  do 
so  condUionaUy.  The  distinction  is  obvious.  In  the  one  case 
he  proposes  to  pay  one  or  more  creditors,  still  leaving  his  lia- 
bility and  the  balance  of  his  property  unaffected  as  regards  the 
others;  while  in  the  other  case,  he  designs  to  influence  or  coerce 
all  into  the  terms  stipulated,  or  remove  his  property  out  of  their 
reach.  He  holds  out  to  the  creditor  this  contingent  preference^ 
to  become  absolute  only  by  an  act  of  the  creditor,  beneficial  to 
the  debtor  himself,  by  a  release  of  the  debt.  Such  a  power 
would  enable  the  debtor,  at  any  time,  to  lock  up  his  property 
against  his  creditors,  until  they  accept  the  terms  he  chooses  to 
dictate. 

It  is  besides  worthy  of  remark,  that  this  is  proposed  to  be 
done  by  an  instrument,  larger  in  its  scope  than  the  law;  that 
exacts  a  release  more  comprehensive,  and  a  disposition  of  his 
property  less  equable,  than  the  law  contemplates  upon  the  sur- 
render of  a  failing  debtor,  with  reference  to  all  which  the  cre- 
ditor is  supposed  to  contract.  The  law  exempts  the  future 
earnings  of  the  debtor  from  any  further  claim  on  the  part  of 
the  creditor  after  a  discharge.  Yet  every  acquisition  by  gift, 
descent,  devise,  &c.,  is  still  liable,  in  discharge  of  his  debts. 
The  condition  of  the  release  here  stipulated  for,  requires  an 
unqualified  surrender  of  all  claim,  and  is  not  to  be  defended 
upon  the  ground,  that  it  is  a  mere  legal  possibility  which  the 
law  reserves.  For,  to  this  it  is  a  sufiicient  answer,  that  such 
an  assignment  is,  at  least,  against  the  policy  of  our  law,  which 
gives  the  benefit  of  this  possibility  to  the  creditors. 

The  assignment  is  conceded  to  be  void,  if  there  be  any  reser- 
vation in  it  for  the  benefit  of  the  debtor.  In  this  view  of  the 
case,  b  there  not  a  constructive  benefit  reserved  to  the  grantor? 
Besides  the  benefit  of  a  discharge  of  the  whole  debt  for  a  part. 
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is  it  nothing  to  reserve  for  himself  all  future  acquisitions  by 
gift;  descent^  devise^  ice,  of  which  the  possibility  is  not  always 
remote?  A  debtor  in  insolvent  circumstances,  may  still  have 
laige  expectations  from  the  devise  or  bequest  of  friends,  and 
still  larger,  perhaps,  in  the  course  of  descent  or  distribution.  If 
he  applies  for  relief  under  the  insolvent  laws,  the  advantage  of 
all  this  belongs  to  his  creditors.  The  testator  or  donor  would, 
under  such  circumstances,  naturally  withhold  or  withdraw  his 
intended  boimty.  At  all  events,  the  application  for  the  relief 
by  the  debtor  must  defeat  these  ulterior  expectations,  and  he 
resorts  to  a  voluntary  assignment  of  this  character,  by  which, 
(if  sustained  in  law,)  he  secures  the  acquisition,  otherwise  lost 
to  hiror  And  thus  both  modes  of  discharge  from  debts  are 
legalized  under  one  system.  Can  it  be  questioned  to  which 
the  debtor  will  resort?  If  no  such  motive  of  benefit  to  himself 
be  in  the  view  of  the  debtor,  thus  assigning  on  condition  of 
release,  why  not  claim  the  protection  of  the  law,  which  gives 
him,  (with  this  reservation,)  a  full  discharge,  and  secures  to 
his  creditors  an  equal  distribution  of  bis  property,  in  obedience 
to  the  spirit  and  policy  of  the  law  ? 

Under  the  present  humane  system  of  policy,  in  its  action 
upon  debtors  in  failing  circumstances,  every  restraint,  calcu- 
lated to  deter  him  from  acting  on  the  fears  and  apprehensions 
of  bis  creditors,  ought  to  be  sustained.  It  is  sound  policy  in 
commercial  affairs,  and  the  best  security  for  fair  dealing,  that 
the  creditor  should  be  assured,  that  it  is  not  with  the  debtor  an 
option,  at  any  time,-  to  compel  him  to  accept  a  portion  of  his 
debt ,^  or  incur  the  contingency  of  losing  the  whole.  To  sustain 
such  assignments  is  to  enable  the  debtor  to  prescribe  his  own 
law,  against  the  known  policy  o^the  State;  to  require  of  the 
creditor,,  acting  upon  his  fears,  what  the  law  cannot  compel 
him  to  do.  The  debtor  dictates  the  terms  of  settlement.  If 
the  creditor  reftises,  his  safest  security  for  his  debt,  the  property 
of  his  debtor,  is  transferred  beyond  bis  reach.  Unlike  deeds  of 
composition,  to  which  none  are  compelled,  and  the  assent  of  all 
is  necessary,  and  without  the  assent  of  all,  nothing  passes;  here 
the  terms  are  absolute  and  irrevocable  upon  the  execution  of 
the  deed,  and  the  creditor  must  take  them  as  they  stand;  or 
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refuse  at  the  risk  of  losing  his  debt.  It  is  but  seldom^  after  the 
execution  of  such  a  deed,  that  spes  recuperandi  ever  revives 
to  the  unfortunate  creditor,  who  refuses  to  become  a  party  to 
its  conditions.  It  is  the  will  of  the  debtor,  which  is  law  to  the 
creditor.  And  if  such  disposition  of  property  is  valid,  what  has 
the  creditor  left,  but  to  assent  upon  compulsion.  It  is  mockery 
to  say,  under  such  conditions,  that  it  is  optional  or  voluntary. 
Further^  to  legalize  this  mode  of  proceeding,  holds  out  to  a 
debtor  an  easy  and  tempting  mode  to  Cancel  his  debts,  without 
further  scrutiny  or  inquiry,  such  as  the  law  contemplates  under 
a  system  purposely  devised  for  the  dischai^ge  of  honest  debtors. 
After  all  the  property  has  passed  under  a  voluntary  assignment, 
the  creditor  has  but  small  inducement  to  pursue  his  claim,  with 
any  other  prospect  than  to  force  his  debtor  to  a  legal  insolvency, 
and  incur  the  cost  and  labor  of  the  proceeding.  It  ought,  there- 
fore, to  be  considered  neither  a  harsh  or  severe  decision,  that 
repudiates  these  assignments.  Liooking  to  the  facilities  under 
our  laws  of  obtaining  a  discharge,  and  the  justice  of  those  prin* 
ciples,  which  seek  to  place  all  the  creditors  upon  equal  terms, 
it  is  a  just,  and  not  a  stern  rule,  that  takes  from  the  debtor  in 
failing  circumstances,  the  right  of  a  voluntary  conveyance  to 
his  creditors,  upon  terms  dictated  by  himself.  It  is  a  sound 
standard  of  right  and  morality,  upon  which  a  court  may  safely 
base  its  decision.  It  closes  the  door  upon  a  practice  which,  if 
encouraged,  becomes  the  parent  of  fraud  and  litigation.  In- 
struments of  voluntary  settlements  like  these,  may  be  used  for 
the  execution  of  any  nefarious  purpose,  if  left  to  the  discretion 
of  the  creditor.  They  are  contrary  to  the  sound  principles  and 
policy  of  the  law;  and  if  so,  neither  general  opinion  or  common 
consent  ought  to  make  theifi  valid.  Where  they  have  been 
sustained,  it  has  been  against  the  sound  conviction  and  judg- 
ment of  the  courts,  and  with  a  constant  expression  of  regret, 
that  a  doctrine  at  variance  with  equity  and  with  morals,  must 
be  maintained  upon  the  prevailing  understanding  of  the  pro- 
fession and  the  public.  In  deference  to  this  opinion,  some 
among  the^  purest  and  loftiest  legal  minds  of  the  country  have 
yielded  their  own  convictions,  and  given  to  them  the  weight  of 
legal  authority.    They  yielded  to  what  at  that  time  was  deemed 
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the  preponderance  of  opinion;  but  the  judgment,  and  the  con- 
Tictions  of  these  great  ornaments  and  lights  of  the  profession, 
may  still  be  challenged  to  our  support,  in  the  decision  \vhich 
is  here  pronounced  against  the  validity  of  this  assignment. 

With  respect  to  the  creditors  of  the  first  class,  named  and 
preferred  in  the  assignment,  it  is  unnecessary  to  inquire,  how 
far  their  portion  and  rights  under  the  deed  may  be  distinguished 
from  those  of  other  creditors  under  its  provisions.    In  the  opinion 
of  this  court,  as  before  expressed,  a  deed,  which  does  not  fairly 
devote  the  property  of  the  debtor  in  desperate  circumstances,  to 
the  payment  of  his  creditors,  but  prescribes  to  them  the  terms 
upon  which  they  shall  receive  part  payment,  is,  in  law,  fraudu- 
lent and  void.     It  is  void  at  common  law,  a;k/  void  €ls  against 
the  statute  of  13  Eliz.^  ch.  5,  being  made  with  intent  to  delay, 
hinder,  and  defraud  creditors,  of  their  just  and  legal  actions. 
And  when  thus  void  as  to  part,  it  is  void  altogether.     The 
taint,  as  to  part,  affects  its  entirety.     The  cases  of  Grover 
vs.  Wakeman^  II  WeTidellj  187,  and  Hi/slop  vs.  Clarke ,  14 
Johns. y  458,  before  referred  to,  are  cases  in  point,  and  parallel 
with  the  case  before  us.     They  determine,  that  where  a  con- 
veyance is  good  in  part,  and  also  bad  in  part,  as  against  the 
provisions  of  a  statute,  it  is  void  in  toto,  and  no  interest  passes  to 
the  grantees  under  the  part  which  is  good.     In  the  former  case 
it  is  said,  that  the  assignment  being  void  in  part,  as  against  credi- 
tors and  the  provisions  of  the  statute,  it  is  void  in  iotOy  although 
there  be  no  fraud  intended.     And  to  this  feature  of  the  case  it 
is,  that  Chancellor  Kent  directs  the  remark,  that  ^^it  appears  to 
be  the  most  stern  decision  that  exists  on  the  subject."    2  Ketit 
Gomm.y  636,  (note,)    But  the  decision  is  far  from  standing 
alone  and  unsupported.     Judge  Story  affirms  it  in  Halsey  and 
Whitney y  4  Masony  230,  and  says:  ^^The  doctrine  in  Ilyshp  4* 
CSarkCy  above,  and  Harris  t^.  Sumner y  2  Pick.,  129,  on  this 
point,  is  sound  and  wholesome."    In  6  Hilly  438,  Goodrich 
vs.  Downs:  ''If  any  part  of  an  assignment  be  contrary  to  the 
statute  for  the  protection  of  creditors  against  fraudulent  trans- 
fers, the  whole  is  void."     In  9  Alabamay  305,  Tickner  and 
Dof/y  vs.  Wiswall:  ^'A  conveyance,  fraudulent  as  to  part,  is 
void  as  to  the  whole  of  the  property  conveyed,  so  far  lis  credi- 
61        v.7 
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tors  are  concerned."  In  6  Oonn.^  277,  Ingraham  vs.  Wheeler, 
the  parallel  is  true  to  the  case  now  under  review,  where  tbe 
residue,  after  preferred  creditors,  was  to  be  paid  to  creditors, 
who  should  release  and  discharge  the  debtor,  and  the  court 
determined  the  conveyance  to  be  void  in  totOy  under  the  statute 
of  frauds.  So  also  in  Mackie  vs.  Cairnsy  5  Cowan,  547:  '^A 
deed  or  judgment  void  in  part,  as  being  a  fraud  on  creditors, 
is  voidtn/o/o."  And  to  the  same  purport  are  odier  cases. 
Brown  vs.  Knox,  6  Missouri ^  302.  (Mackie  and  Cairns,)  in 
Hopkins^  Ch.  R.,  373.  McCluig  and  Lecky,  3  Penrose  and 
Watts,  83.  Irvine  vs.  Keene,  3  Wharton  R.,  347.  And  die 
case  of  Macdonald  and  Strike,  2  H.Sf  G.,  191,  may  also  be 
cited  to  shew,  that  where  a  deed  is  annulled  as  fraudulent,  ''it 
is  void  ab  initio,  and  cannot  stand  in  legal  fitness  for  any  par- 
pose."  We  may  also  here,  in  passing,  add  the  remark,  that 
the  States  of  New  Hampshire,  Massachusetts  and  Pennsyha- 
nia,  have  enacted  especial  statutes  declaring  such  assignments 
void. 

It  remains  now  to  inquire  into  the  propriety  and  eflfectof  the 
decree  obtained  by  Albert  and  wife,  on  the  equity  side  of  Bed- 
timore  county  court,  pending  the  injunction  and  proceedings 
in  the  court  of  chancery.  The  answers,  both  of  Jones  and  of 
Albert  and  wife,  upon  the  proceedings  now  before  the  court, 
deny  all  fraud  and  combination  between  them,  to  evade  die 
injunction  upon  the  original  bill,  and  to  procure  a  preference 
by  this  proceeding  in  Baltimore  county  court,  on  the  part  of 
Albert  and  wife.  They  claim  to  have  pursued  a  l^al  ri^ht 
which  the  chancellor's  injunction  did  not  restrain;  and  that 
they  have  obtained  only  what  the  law  awards  them,  in  the 
race  of  diligence  with  other  creditors.  But  they  shew  that 
they  had  knowledge,  before  filing  their  bill,  that  Jones  had 
failed  in  business.  In  fact,  the  filing  of  the  original  bill  was 
notice  to  them  of  the  doubtful  position  of  Jones,  and  put  them 
in  possession  of  every  fact  as  alleged  in  it.  The  bill  was  filed 
in  the  court  of  chancery  on  the  14th  of  September  1846,  stating 
that  the  debts  of  Jones  were  far  beyond  his  means  of  payment, 
and  that  he  could  entertain  no  hopes  of  extricating  himself)  but 
by  an  application  for  tbe  benefit  of  the  insolvent  laws;  that  he 
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designed  to  secure  certain  of  his  relations,  among  others,  Albert 
€tnd  wife,  by  giving  to  them  an  undue  preference  over  other 
creditora;  and  prayed  for  the  appointment  of  a  receiver,  and  an 
injunction  to  restrain  Jones  from  giving,  and  the  other  parties 
from  receiving,  any  transfer  or  assignment  in  preference  to  the 
other  creditors.  This  injunction  was  granted,  and  still  remains 
in  full  force.  If  Albert  and  wifey  therefore,  can  maintain  the 
priority  and  lien  which  they  have  acquired  upon  the  property 
of  Jones,  by  reason  of  their  decree  in  BcUtimore  county  court, 
it  must  be  because  they  have  obtained  it  in  fair  and  due  course 
of  law,  without  any  violence  to  the  injunction  and  original 
proceedings  pending  in  the  court  of  chancery. 

Let  It  be  borne  in  mind,  that  the  injunction  from  chancery 
had  interposed  all  the  powers  of  that  court,  between  the  par- 
ties,  and  any  avowed  or  contemplated  intention  of  Jones  to 
secure  them,  or  any  other  of  his  creditors.  The  original  bill 
of  Hopkins  and  other  creditors,  had  drawn  to  tlie  chancery 
court  alt  jurisdiction  over  the  estate  of  Jones.  He  was  averred 
to  be  hopelessly  insolvent,  and  the  bill  looked  to  the  appoint- 
ment of  a  receiver,  until,  under  the  impending  application  for 
the  benefit  of  the  insolvent  laws,  it  should  pass  into  the  hands 
of  trustees.  Until  this  proceeding  before  the  chancellor  was 
properly  disposed  of,  and  while  the  injunction  under  it  remained 
in  force,  the  parties  were  restrained,  in  any  form,  from  seek- 
ing the  preference  which  it  prohibited.  This  jurisdiction  had 
attached  before  the  proceedings  in  Baltimore  county  court  on 
the  same  subject  matter  were  instituted.  And  the  bill  filed 
by  Albert  and  toife,  in  that  court,  as  the  basis  of  their  com- 
plaint, expressly  avers,  that  Jones  ''promised  and  pledged 
himself  to  secure  and  protect"  their  debt.  On  this  point, 
the  averments  in  both  bills  are  identical;  and  it  is  but  just  to 
the  counsel  who  advised  the  proceedings,  and  filed  the  bill  in 
Baltimore  county  court,  to  dissume,  from  this  fact,  all  absence 
of  design  to  counteract  the  proceeding  in  the  high  court  of 
chancery.  He  doubtless  supposed  himself  fairly  in  the  pursuit 
of  a  legal  remedy,  which  the  injunction  of  the  chancellor  did 
not  design  to  reach,  and  that  in  resorting  to  an  adverse  and 
coercive  measure  against  Jones,  he  was  not  within  the  terms  of 
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that  injunction ;  receiving  a  preference  such  as  was  there  inhi- 
bited. But  it  was  this  very  pledge  mentioned  in  the  bill  be- 
fore BaUimore  county  courts  that  had  been  enjoined,  and  over 
which  the  chancery  court  had  aheady  assumed  jurisdiction: 
and  it  was  an  error  to  assume,  that  the  preference  which  Albert 
claimed  and  Jones  had  promised,  could  be  enforced  in  another 
forum.  The  error  was  in  resorting  to  another,  when  the  juris- 
diction had  already  attached  in  a  forum  of  concurrent  power 
with  BaUimore  county  court.  It  may  also  be  assumed  with 
regard  to  the  action  of  Baltimore  county  court,  that  they  did 
not  view  the  ease  in  the  light  in  which  the  present  bill  presents 
it,  otherwise  the  proceedings  before  that  court  would  have  been 
arrested  before  the  decree,  and  the  confiict  of  jurisdiction  wbieb 
resulted,  would  have  been  obviated. 

The  chancellor  was  therefore  right,  in  regarding  the  proceed- 
ings of  the  )4th  of  September  1846,  as  the  commencement  of 
this  controversy,  and  that  it  drew  to  the  court  of  chancery  the 
whole  litigation  in  regard  to  the  dbtribution  of  Jones^  estate. 
Moire  especially,  as  the  injunction  there  was  intended  to  pre- 
Tent  Albert  and  unfe  from  securing  to  themselves  a  preference 
in  any  way;  and  their  resort  to  another  tribunal,  designed 
or  not,  was,  under  the  circumstances,  a  disregard  of  the 
chancellor's  injunction.  If  even  not  so  in  form,  and  upon  its 
face,  yet  in  substance  and  effect  it  amounts  to  an  evasion 
of  that  injunction.  Be  that  as  it  may,  the  court  of  chancery 
had  drawn  to  itself  the  whole  subject  of  Jones^  insolvency, 
and  his  intent  to  prefer  certain  creditors,  more  particularly 
Albert  and  his  wife. 

In  any  view  of  the  case,  that  tribunal  was  fully  competent 
to  grant  such  relief  to  them  as  they  were  entitled  to,  and  was 
the  appropriate  tribunal,  to  which,  under  the  circumstances, 
they  should  have  applied.  Their  application  to  another  natu- 
rally, if  not  necessarily,  involved  a  conflict  of  jurisdiction.  The 
court  of  chancery  had  enjoined  Jones  from  giving,  and  any 
creditor,  these  parties  particularly,  from  receiving,  a  preference 
out  of  his  estate,  which  was  alleged  to  be  insolvent.  It  was 
alleged  further,  that  he  could  not  avoid  applying  for  the 
benefit  of  the  insolvent  laws,  and  in  contemplation  of  that  fact 
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Buch  preference  is  void.  He  did  subsequently  so  apply,  and 
the  question  (not  now  necessary  for  us  to  determine,)  was  sub- 
mitted and  fully  aigued  before  this  court,  as  well  whether  this 
jMTOceeding  of  Albert  and  wife  was  not  a  device  to  obtain  such 
a  preference,  as  whether  it  was  not  also  a  violation  of  the 
injunction,  to  that  effect,  in  tbe  original  bill.  Had  Albert  and 
trife  asserted  this  preference  in  the  court  of  chancery,  on  the 
ground,  that  JatteSy  when  in  solvent  circumstances,  had  agreed, 
and  was  bound  by  such  agreement,  to  secure  their  debt>  and  par- 
ticularly by  a  conveyance  of  the  '^  Wheatfield  InUy^^  and  had 
they  claimed  in  that  court,  where  the  whole  matter  was  submit- 
ted, the  specific  performance  of  this  agreement,  we  are  not  now 
to  say,  whether  such  agreement  would  not  have  been  sustained 
against  the  bill  of  the  other  creditors.  That  court,  at  all  events. 
Was,  under  the  existing  state  of  things,  the  proper  tribunal,  with 
full  powers  to  administer  ample  relief. 

^nes  was  already  under  an  injunction  not  to  convey  any 
property,  the  **  Wheatfield  Inn*'  particularly,  to  any  creditor. 
He  could  not,  therefore,  convey  it,  as  a  preference,  without  a 
contempt  of  the  chancellor's  injunction.  Yet  we  find  Albert 
and  wife  applying  to  Baltimore  county  court  for  an  injunction 
to  the  same  intent  against  Jones,  manifestly  contemplating  to 
reserve  it  for  execution  upon  their  decree,  which  was  nearly 
matured  in  that  court.  Not  un(il  the  proceeding  was  con- 
summated, the  decree  obtained,  and  ihe^  fa,  levied  upon  the 
"  Wheatfield  Inn,^"*  is  the  existence  of  the  original  bill  in 
chancery  recalled  to  mind.  Then  Albert  and  wife,  on  the 
23rd  of  February  1847,  first  filed  their  answer  to  this  original 
bill,  and  there  again  alleged  the  indebtedness  of  Jones,  his  mis- 
application of  the  trust  in  his  hands,  and  his  promise  to  convey 
to  them  the  ^^  Wheatfield  //iw,"  to  replace  that  fund.  The 
jurisdiction  is  then  recognized  over  the  same  subject  matter, 
that  forms  the  basis  of  proceedings  in  both  courts,  the  indebt- 
edness and  insolvency  of  Jones,  and  his  promise  to  secure  the 
debt  by  assignment  of  the  ^^  Wheatfield  Tnn.^^  And  upon 
this  averment  and  answer,  the  case  in  the  chancery  court  now 
sleeps  under  the  injunction.  The  property  which  was  enjoin- 
ed in  both  courts,  was  brought  within  their  grasp  by  the  exe- 
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cution  out  of  Baltimore  county  courts  and  the  answer  con- 
cludes :  "These  defendants  having  no  furtherinterest  or  con- 
cern in  the  premises,  as  th«y  conceive,  pray  to  be  dismissed 
with  their  costs,"  &c. 

We  arc  not  unmindful,  in  reviewing  the  position  of  the  par- 
ties in  this  case,  and  their  proceedings,  that  the  bill  on  the 
equity  side  of  Baltimore  county  court,  although  alleging  the 
promised  security  of  the  "  Wheatjield  Inn,^^  sought  to  make  the 
claim  of  complainants  there  available,  by  a  decree  against  Jones, 
in  money.  But  the  attempt,  afterwards,  to  restrain  the  con- 
veyance of  the  '*  Wheatjield  Inn,^^  under  another  bill  in  the 
same  court,  when  it  had  already  been  enjoined  in  chancery, 
could  have  had  no  other  view,  than  to  reserve  it  for  the  execu- 
tion which  was  afterwards  levied  upon  it.  In  the  opinion  of 
this  court,  the  whole  proceeding  was  in  conflict  with  the  cause 
which  was  pending  on  the  same  subject  in  the  high  court  of 
chancery.  Baltimore  county  court,  as  a  concurrent  court  of 
equity,  was  not,  by  the  complainants  there,  or  by  Jones,  advised 
of  all  the  facts  and  proceedings,  prior  to  the  filing  of  their  bill, 
so  as  to  enable  that  court  to  act  and  decide  with  knowledge; 
and,  therefore,  to  prevent  or  counteract  this  conflict  of  jurisdic- 
tion, it  was  competent  for  the  court  of  chancery  to  restrain  the 
parties  from  the  execution  of  their  decree,  and  to  treat  the 
whole  proceeding  in  Baltimore  county  court  as  a  nullity. 

It  may  be  necessary  here,  in  conclusion,  to  distinguish  be- 
tween this  case  and  JBllicott  vs,  U,  S.  Ins.  Co.,  anie,  307, 
which  was  decided  at  the  last  term  of  this  couit,  and  has  been 
invoked  here,  in  support  of  the  proceedings  of  Albert  and  wife. 
The  injunction,  in  that  case,  imposed  no  restrictions  upon  the 
crediloi-s,  in  the  prosecution  of  their  claims.  The  decree  was 
limited  to  the  appointment  of  a  receiver,  and  the  preservalioQ 
of  the  property  of  the  concern.  It  did  not,  at  the  time,  contem- 
plate or  embrace  any  ulterior  disposition  of  it;  ^nAEUicott  bad 
neither  the  right  nor  the  opportunity  to  prefer  his  claim  in  the 
court  of  chancery.  To  have  been  stayed  in  his  legal  remedy, 
would  have  exposed  his  claim  to  limitations;  and,  moreover, 
his  suit  was  instituted  before  the  appointment  of  the  receiver. 
Had  the  court  of  chancery  possessed  such  a  jurisdiction  as  would 
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have  authorised  EUicott  to  establish  his  claim  there^  it  is  iDfer- 
rible  that  they  would  not  have  sanctioned  his  proceeding  at  law; 
and  the  cases  would  be  more  analogous.  If  the  decree  in  the 
causC;  had  called  upon  the  creditors  to  file  their  claims,  it  is 
there  said,  ^Mhe  creditor  who  should  institute  or  continue  to 
prosecute  his  claim,  would  be  enjoined."  But  the  court  of 
chancery  could  give  EUicott  no  relief.  His  remedy  was  at  law 
alone,  and  he  was  not  bound  to  wait  until  his  claim  might  be 
subjected  to  limitations.  No  fraud  or  collusion  was  imputed 
to  him,  and  he  was  not  to  be  restrained,  ^^unless  there  was  a 
proceeding  pending,  under  which,  he  had  a  right  to  go  in  and 
prove  his  claim." 

We  have  shewn  that  the  appropriate  remedy  for  Albert y  was, 
to  have  gone  hUo  the  court  of  chancery,  upon  the  bill  of  Hop- 
kins ^  both  to  avoid  the  conflict  of  jurisdiction,  and  to  assert  his 
right  to  be  secured,  in  compliance  with  the  subsisting  agree- 
ment of  Jones.  His  proceeding  was  pending  in  court,  and 
that  court  had  ample  power  to  afford  him  the  relief,  which  he 
sought  in  another  form,  in  another  court  of  concurrent  jurisdic- 
tion; and  by  thus  proceeding,  subjected  his  claim  to-be  defeated 
entirely  in  that  forum. 

The  order  of  the  chancellor,  therefore,  continuing  the  in- 
junction, is  affirmed. 

ORDER   AFFIRMETD. 

Note  bt  Reporter.— In  the  case  of  Kettlewell  V9.  Steuartt  decided  at  Jane 
term  1850v  and  not  yet  reported,  the  court,  Chambers,  Maoeuder  and  Sbrnoe. 
J.,  sustained  a  deed  similar  in  its  prqvisions  to  the  one  referred  to  in  this  case, 
Martin  and  Frick,  J.,  dissented,  and  Dorsey,  C.  J.,  did  not  sit  in  the  cause. 
Thus  it  seems  the  court  are  equally  divided  in  reference  to  the  validity  of 
such  deeds,  Chambers,  Maoruder  and  Spenge,  J.,  being  for,  and  Dorbet,  C 
J.,  and  Martui  and  Frick,  J.,  against  sustaining  them. 
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Where  arbitrators  failed  to  give  notice  to  the  parties  interested,  of  the  time 
and  place  of  their  meeting,  to  act  upon  the  matters  submitted  to  their  arbi- 
tration,  their  award  was,  for  this  reason,  Held  to  be  invalid  and  Yoid. 

Where  arbitrators,  to  gain  information  respecting  the  matters  in  dispute* 
examined  the  booliB  of  one  of  the  parties,  without  notice  to,  and  in  the 
absence  of  the  other  party,  and  without  proof  of  the  correctness  of  the 
statements  and  entries  in  said  books,  it  was  Held,  that  such  conduct 
would  vitiate  and  ronder  null  their  award. 

A  lien  upon  certain  real  estate  was  given  by  a  mortgage,  to  secare  the  pay- 
ment of  a  sum  of  money  to*  be  ascertained  by  the  award,  of  two  persons  to 
be  chosen  by  the  parties  to*  the  deed,  with  power  to  said  persons,  in  case 
they  disagreed,  to  chose  an  umpire.  And  the  said  referees,  taking  the 
data  stated  in  the  mortgage  as  their  rule  or  guide,  were  to  make  out  their 
award  and  return  the  same  to  the  parties  in  writing,  within  thirty  days 
after  their  appointment.     Held  : 

That  this  mortgage  was  a  security  and  lien  for  the  amount  of  an  award  to  be 
thus  made,  and  for  nothing  more,  and  the  award  having  failed,  by  reasoa 
of  misconduct  in  the  arbitrators,  the  mortgagees  can  have  no  relief  in 
equity  upon  a  bill  for  the  sale  of  the  mortgaged  property,  and  the  specific 
execution  of  this  contract. 

The  parties  having  themselves  stipulated  the  mode  by  which  the  amount,  to 
be  a  lien  on  the  lands,  should  be  ascertained,  a  court  of  equity  has  no  juris, 
diction  to  compel  the  parties  to  adopt  any  other  mode. 

There  being  no  proof  that  the  defects  in  the  award  were  at  the  instanoe  or 
by  the  procurement  of  the  complainants,  their  bill  should  have  been  dis. 
missed,  without  prejudice. 

Appeal  from  the  Equity  Side  of  Baltimore  county  court. 

The  bill  in  this  case,  was  filed  on  the  14th  of  September 
1843,  by  the  appellants,  against  the  appellees,  alleging  that  on 
the  26th  of  July  1836,  Beak,  Cornelius  H.  and  Qileb  D. 
Owings,  the  owners  of  ^^Fox  Rock  Quarry^^  in  said  county, 
being  desirous  to  construct  a  private  road  from  said  Quarry ,  to 
the  line  of  the  B.  ^  O.  Rail  Road,  entered  into  a  contract  in 
relation  to  the  construction  thereof,  with  a  certain  Charles 
Woody  your  orator  Yager,  and  one  Edward  Green,  the  terms 
of  which  are  particularly  set  forth  in  a  certain  indenture,  dated 
said  26th  of  July  1836,  and  exhibited  with  the  bill.     After 
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Slating  the  assignment  of  said  Wood^s  interest  in  said  morl 
to  Emery  and  GauH;  the  bill  avers  that  the  complainant 
vanced  large  sums  of  money,  and  constructed  the  said  road 
bridge  mentioned  in  the  mortgage,  as  contemplated  by  thci 
lies  thereto,  and  thai  after  said  road  was  thus  completed , 
after  the  expiration  of  five  years  from  the  date  of  said  mort ; 
to  wit,  on  the  ISlh  of  August  1S4! ,  arbitrators  were  appo  i 
according  to  the  provisions  of  said  deed,  to  estimate  the 
of  said  road,  who  being  unable  to  agree,  appointed  an  ur 
and  that  on  the  28th  of  September  1841,  two  of  said  arbit 
made  out  and  delivered  to  the  parties,  an  award  in  wi 
signed  and  sealecl  by  them,  whereby  they  awarded  and    I 
mined  that  the  parties  of  the  first  part  to  said  indenture,  s 
pay  to  the  parties  of  the  second  and  third  parts  thereto,  oj 
assigns,  as  the  value  of  said  road  and  bridge,  the  sum  of  % 
and  interest  on  $1833.34,  part  thereof,  for  five  years,  and 
est  on  $5500,  for  two  months,  which  sum  the  defendant.'  I 
not  paid;    and  the  bill  then  prays  for  a  decree  for  a  sale 
mortgaged  premises,  the  ^^Fox  Rock  Quarry y^^  to  pay  tb 
due  the  complainants  on  said  award,  and  for  general  reli 
Ezkibit  A  is  the  indenture  executed  on  the  25th  c 
1836,  between  Beale  Owings y  Cornelius  H,  Owing 
Caleb  D,  Owings, o( ihejirst  part,  Charles  fFoorfand 
Yager,  trading  under  the  firm  of  Wood6(*  Co.,  of  the     i 
part,  and  Edward  Green,  of  the  third  part.     It  recites, 
decree  had  been  recently  passed  by  Baltimore  county  cc 
a  cause  in  said  court,  wherein  Noah  Worthington,  and  C 
Worthingtofi,   were  plaintiffs,  and   Caleb  D.  Owing 
others,  defendants,  awarding  to  the  defendants  a  certain 
way  over  the  lands  of  the  said    Worihingtons,  for  whi( 
defendants  were  to  pay  them  the  sum  of  $700.     The  dec     I 
after  setting  out  the  contract  between  the  parties  in  refei     i 
the  construction  of  the  road,  which  is  fully  stated  in  the       i 
of  this  court,  further  recites:     ^'And  whereas,  for  the  ]      | 
of  securing  to  the  parties  hereto,  of  the  second  and  thir 
and  their  representatives,  at  the  period  hereinbefore  mer      i 
the  payment  of  such  sum  of  money  as  shall  be  awarded 
arbitrators  so  as  aforesaid  to  be  appointed,  or  a  majorit      I 
62         V.7 
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said,  as  the  value  of  the  said  road^  io  the  maoner  hereinbefore 
provided  for,  with  interest  as  aforesaid,  the  said  parties  hereto 
of  the  fioBt  part  have  consented  and  agreed  to  execute  these 
presents.  ^^Now  this  indenture  witnesselh,"  &c.,  conveying 
to  the  parties  of  the  second  and  third  parts,  ^*aU  that  piece  of 
ground  called  ^^The  Pox  Rocky  ^  which  is  contained  within 
the  following  metes  and  bounds,  beginning,"  d&c.,  ^^containing 
six  acres  more  or  less,  together  with  the  use  and  privilege  of  the 
private  road  hereinbefore  mentioned,  and  all  other  the  rights, 
privileges,  advantages  and  appurtenances,  to  the  same  belong* 
ing,  or  in  any  wise  appertaining."  The  condition  of  this 
deed  is,  that  if  the  parties  of  the  first  part,  or  their  representa- 
tives, ''do,  and  shall,  at  the  expiration  of  five  years  from  the 
date  hereof,  well  and  truly  pay,  or  cause  to  be  paid  unto  the" 
parties  of  the  second  and  third  parts,  or  their  legal  represen- 
tatives, ''such  sum  or  sums  of  money  as  shall  be  awarded  by 
the  arbitrators  to  be  appointed,  as  hereinbefore  provided  for, 
or  a  majority  of  them,  as  the  value  of  the  aforesaid  road,  to  be 
ascertained  and  determined  in  the  manner  hepeiabefore  staled, 
with  legal  iniere8t,.8emi-anouaUy,  on  one<^rd  of  said  amount, 
from  the  respective  periods  of  making  the  advances  aforesaid, 
then  this  indenture  to  be  void,^'  iic.  It  alsa  contains  a  cove- 
nant by  the  parties  of  the  first  part,  to  execute  further  assurao- 
ces  "for  the  better  securing  to  them,  the  said  parties  of  the 
second  and  third  parts,  such  sum  or  sums  of  money  as  shall  be 
awarded  to  them,,  the  said  parties  of  the  second  parts,  by  the  ar- 
bitrators so  as  afoMsaid  to  be  appointed,  or  a  majority  of  dieoif 
in  the  manner  hereinbefore  stated,,  with  interest,  as  aforesaid, 
acc<»rdingto  the  purport,  tr^ie  irUent  and  meaning  hereof." 

On  the  back  of  this  deed  was  the  f<41owing  endorsement: 
"We  whose- names  are  hereunto  subscribed,  agree  to  extead 
the  time  for  the  payment  of  the  within  mortgage,  to  Beak^  C 
H.  and  OiM.  H.  OwingSy  to  the  25th  day  of  July  1843,  ift 
case  it  be  not  paid  punctually  at  maturity. 

Balt.,  Dec.  12(6, 1836.  Edward  Gkbbn, 

'^Witness— J.  B,  Emery.^'  Joseph  Yaqbb." 

The  answers  of  the  defendants  admit  the  execution  of  the 
mortgage,  and  that  divers  sums  of  money  were  advanced  by 
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the  parties  thereto  of  the  second  pnrtS;  and  applied  for  the  pur- 
poses set  out  in  the  bill  in  the  constnittioo  of  said  road  and 
bridge.  They  also  admit  that  a  continuous  rail  road  from  the 
^^Fbs  Rock  Quarry y^*  to  the  B.  ^  O.  Rail  Soady  was  completed 
in  the  early  part  of  the  year  1841^  but  they  altogether  deny  that 
said  rood  was  located  as  required  by  the  terms  of  the  agreement^ 
as  contained  in  said  mortgage,  or  that  the  same  was  completed 
within  the  time  required  by  the  terms  and  true  construction 
thereof.  They  also  admit  the  appointment  of  arbitrators  as 
charged  in  the  bill,  and  that  an  award  was  made  by  them,  but 
aver,  that  they  had  no  notice  of  the  meeting  of  said  arbitrators 
immediately  preceding  the  making  of  said  award,  nor  of  the 
meeting  when  said  award  was  made.  That  at  the  first  of 
said  meetings,  as  defendants  have  since  heard  and  believe,  im- 
portant testimony  was  given  on  behalf  of  the  complainants  in 
regard  to  the  value  of  iron  rails  placed  on  said  road  which  the 
arbitrators  charged  as  so  much  iron  furnished  by  the  complain- 
ants, whereas  respondents  chaige  that  said  iron  is  the  property 
of  the  B.  ^  O.  Railroad. 

A  commission  was  then  issued,  and  testimony  taken  in  rela- 
tion  to  the  amount  of  advances  made  by  the  complainants, 
towards  the  construction  of  the  road ;  the  conduct  of  the  arbi* 
tratois  in  making  their  award,  and  various  other  matlers,  not 
necessary  to  be  stated,  the  purport  of  which,  so  far  as  it  relates 
to  the  award,  is  fully  stated  in  the  opinion  of  this  court. 

The  court,  (Lb  Grand,  J.^  on  the  18th  ofMaylS47, 
passed  an  order,  dismissing  the  bill,  with  costs,  and  delivered 
the  following  opinion: 

<^  In  the  view  which  I  take  of  this  case,  it  is  not  necessary 
that  ail  the  questions,  so  fully  aigued  by  the  solicitors  of  the 
respective  parties,  should  be  decided.  The  main  and  all-im- 
portant question  is:  Fbr  what  is  the  mortgage^  of  date  the  2&tk 
of  July  1836,  a  security  9  The  bill  is  filed  for  the  purpose  of 
procuring  a  decree,  to  sell  the  mortgaged  premises  to  pay 
the  sum  awarded  to  be  due,  by  the  award  filed  among  the 
proceedings  and  made  part  of  the  bill.  If  the  mortgage  be 
only  a  security  for  the  advances  asceitained  by  the  awardy 
and  if  there  be  no  sufficient  award;  then  this  court  cannot  de^ 
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cree  a  sale  of  the  property.  A  careful  examination  of  the 
mortgage  has  satisfied  me^  that  it  is  a  security  for  nothing 
but  the  amount  ascertained  by  the  award  to  be  the  value  of 
the  road.  After  several  recitals  in  regard  to  the  road,  the  deed 
proceeds  to  declare,  that  the  mortgagors  ^^have  agreed  to  pur- 
chase the  said  road,  at  the  termination  of  five  years,"  &c.,  and 
'^to  pay"  the  mortgagees  ^Hhe  full  value  thereof, /o  Ac ^crf 
and  ascertaified^^  by  referees,  d^c.  It  is  then  provided  that, 
"  Whereas,  for  the  purpose  of  securing  to  the  parties  hereto  of 
the  second  and  third  parts,  (the  mortgagees,)  and  their  repre- 
sentatives, at  ihe  period  hereinbefore  mentioned,  the  payment 
of  such  sum  of  money  as  shall  be  awarded  by  the  arbitrators 
80  as  aforesaid  to  be  appointed,  or  a  majority  aforesaid,  as  ibe 
value  of  the  said  road,"  &c.,  'Hhe  said  parties  hereto,  of  tbe 
first  part,  (the  mortgagors,)  have  consented  and  agreed  to  exe- 
cute these  presents." 

It  is  manifest  that  the  mortgage  was  only  given  as  a  security 
for  the  payment  of  such  sum  as  might  be  awarded  by  the  arbi- 
trators, and  not  for  the  value  or  costs  of  the  road,  without  refer- 
ence to  any  award.  This  being  so,  if  there  be  no  sufiicieot 
and  valid  award,  it  is  obviously  clear,  that  this  court  cannot 
decree  a  sale  of  the  mortgaged  premises,  to  pay  that  for  which 
they  never  were  intended  or  designed  to  be  a  security.  But  it 
is  supposed,  and  it  has  been  so  argued,  by  the  counsel  for  the 
complainants,  if  the  award  be  defective,  or  in  other  words,  if 
there  be  no  award  under  the  prayer  for  geneml  relief,  thi« 
court  is  competent  to  decree  a  sale  of  the  property,  to  secure 
the  payment  of  so  much  as  may  be  found  to  be  justly  due  tbe 
complainants,  agreeably  to  the  data  specified  in  the  mortgage. 
To  this  view  it  is  but  necessary  to  answer,  that  the  property  w 
not  mortgaged  to  pay  anything  but  the  sura  ascertained  by  the 
award.  Had  the  mortgage  been  a  security  for  the  payment,  to 
the  mortgagees,  of  the  value  of  the  road,  on  the  data  contained 
in  it,  the  court  would  decree  a  sale  of  the  property:  for  al- 
though there  could  be  no  recovery  of  the  sum  in  the  award, 
yet  as  there  is  no  such  thing  known  to  equity  as  the  distinc- 
tions in  actions,  which  are  recognised  at  law,  the  complaii^^^ 
IMTould  be  entitled  to  a  decree  for  such  sum  as  they  might  show 
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themselves  to  be  justly  entitled.  But  such  is  not  the  cnse;  the 
mortgage  was  not  given  to  secure  anything,  but  the  payment 
of  the  sum  awarded  by  the  referees,  and  if  there  has  been  a 
f^lure  to  make  a  valid  awards  or  if  there  has  been  a  departure 
fj;om  the  terms  of  the  contract,  the  complainants  must  go  into 
a  court  of  law,  to  recover  what  they  are  entitled  to,  under  any 
new  contract  which  they  may  have  made  with  the  defendants. 
For  although  the  law  will  not  admit  of  the  alteration  of  a 
sealed  by  a  parol  contract,  yet  its  justice  forbids,  that  one  man 
n^ay  eajoy  the  fruits  of  the  labor  of  another,  without  paying 
for  it.  The  failure  to  recover  on  the  covenant,  does  not  pre- 
vent a  recovery  in  assumpsit,  on  the  faith  of  the  new  contract, 
according  toihe  value  of  the  thing  made  or  done  under  it.  So, 
therefore,  ifthe  road  was  made  and  accepted  on  a  contract  dif- 
ferent from  that  specified  in  the  mortgage,  the  complainants  are 
entitled  to  make  such  contract  the  groundwork  of  an  action, 
but  they  cannot  hold  the  mortgaged  premises  as  a  specific 
pledge  for  the  fulfilment  of  such  contract,  simply  because  they 
were  never  so  pledged.  This  being  so,  the  only  question  re- 
HKiining  to  be  considered,  is,  whether  there  be  a  sufficient  and 
valid  award  in  this  case  ? 

It  is  conceded  by  the  counsel  for  the  complainants,  that  the 

award  is  bad,  in  so  far  as  it  relates  to  interest;  but  he  insists 

that  this  does  not  invalidate  the  award:  for  awards  may  be 

good  in  part  and  bad  in  part.   This  is  undoubtedly  true^  when 

the  matters  in  the  award  are  independent  of  each  other.     It  is 

not  necessary  I  should  consider,  whether  the  subjects  of  this 

award  are  so  or  not,  for  it  is  manifestly  bad  on  various  grounds: 

Ist.  There  is  no  evidence  that  it  was  delivered  to  the  parties  to 

the  mortgage.     One  of  the  witnesses  proves,  that  he  thinks  a 

copy  of  it  was  given  to  one  of  the  mortgagors,  but  he  does  not 

say  when:  whilst  the  terms  of  the  mortgage  require,  that  it 

should  have  been  made  and  delivered  before  the  expiration  of 

thirty  days  from  the  time  of  the  reference.  But  apart  from  this,  a 

copy  should  have  been  delivered  to  each  of  the  parties.     1 

Bacon f  345.     Kyd  on  Auardsj  116.     Huntgate  vs,  Meade, 

Cro.  Eliz.,  885. 

Besides  this,  the  parties  should  have  had  notice  of  the  ad^ 


494  CASES  IN  THE  COURT  OF  APPEALS 

Emery  el  tU,,  «t.  Owings. — 1849. 

joumed  meetingB^  and  of  their  objects;  of  the  referees,  &c.  6  Jff. 
ir  J',  486,  and  8  Pet.  178,  179.  This  is  not  proved.  Again, 
the  referees,  without  the  knowledge  of  the  mortgagors,  took 
improper  evidence,  in  that  they  examined  the  books  of  the 
complainants  for  the  purpose  of  ascertaining  the  value  of  iron 
on  the  road.  On  this  ground,  all  the  analogies  of  the  law, 
show,  that  ihe  award  is  bad  in  whole.  Kyd  on  Awards^  354, 
356.  See^  also,  the  case  of  Van  Cortlandt  vs.  Underhill,  17 
Johns.,  405.  Holding  these  views,  the  bill  of  complaint  must 
be  dismissed.  But  if  the  road  was  made  on  a  different  line 
from  that  specified  in  the  mortgage,  at  the  instance  and  request 
of  the  defendants;  or  in  other  words,  if  the  claim  of  the  com- 
plainants arose  out  of  a  contract  different  from  that  in  the  moit- 
gage,  and  this  can  be  made  to  appear;  the  law  does  not  with- 
hold from  them  a  remedy  to  recover  the  amount  due  them  for 
their  work  and  labor:  but  this  court  cannot  hold  the  property 
as  security  for  any  thing  hut  for  that  which  is  stipulated  in  ihe 
mortgage.  It  is  for  the  parties  alone  to  make  their  contracts, 
that  of  the  court  being  confined  to  their  enforcement. 

It  is  ordered  this  8th  day  of  May,  A.  D.  1847,  that  the  bill 
of  complaint  in  this  case,  be,  and  the  same  is  hereby  dismissed, 
with  costs.*' 

From  this  onler  the  complainants  appealed ,  Other  questions 
were  presented  by  the  record,  which  have  not  been  referred  to 
here,  because  they  were  not  decided  io  this  cause;  and,  besides, 
they  will  be  found  fully  reported  in  the  cases  of  Emery  and 
OauUy  vs.  OufingSf  6  Crtff,  191;  Owings  and  Or^h,  vs. 
Emery  and  GatUt,  ib.,  260.  And  Owings j  use  of  Greeny 
vs.  Emery  and  Cfaiult,  ante,  405. 

The  cause  was  ai^ed  before  Spence,  Maorudier,  Mar- 
tin and  Frick,  J. 

By  Hinkley  and  Nelson  for  the  appellants,  and 
By  McMahon  and  Brent,  for  the  appellees. 

Spence,  J.,  delivered  the  opinion  of  this  court. 

The  object  of  the  bill  in  this  case  is  to  obtain  a  decree  for  the 
sale  of  the  mortgaged  premises,  for  the  payment  of  a  sum  of 
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aianey;  charged  to  be  due  under  an  award  made  in  pursuance 
of  the  provisions  of  a  mortgage  deed,  bearingdate  the  25th  July 
1836. 

The  questions  to  be  decided^  arise  under  the  contract  recited 
in  the  deed^  which  is  as  follows: 

''Whereas^  it  is  contemplated  to  continue  the  said  private 
road  from  its  nothern  termination  through  the  grounds  of  Nich- 
olas OmngSj  to  the  ground  hereinafter  described,  known  by 
the  name  ofjFhx  Bock,  so  as  to  form  one  entire  road  or  way^  from 
said  last  mentioned  premises  to  the  Patapsco  FaUs,  and  thence 
by  means  of  a  bridge  to  be  constructed  over  said  FaUs^  to  intersect 
the  line  of  the  Baltimore  and  Ohio  Rail  Road.  And  whereas 
the  said  parties  hereto^  of  the  second  and  third  parts,have  agree  d 
to  advance  to  the  parties  of  the  first  part  hereto ..  a  su  m  of  money  ^ 
not  exceeding  the  sum  of  five  thousand  and  five  hundred 
dollars,  which  sum,  op  so  much  thereof  as  may  be  necessary  to 
be  applied  by  them  to  the  payment  of  the  amount  awarded  by 
the  county  court  afore8aid>  to  the  said  Noah  and  Comfort 
Werihingi&n,  and  to  the  costs  of  the  court  and  other  expense 
in  obtaining  the  aforesaid  decree,  and  to  be  advanced  and  applied 
in  the  construction  of  the  aforesaid  entire  road  from  Poof  Rock 
to  the  BdUimore  and  Ohio  Rail  Road,  including  the  bridge 
to  be  constructed  over  the  Patapseo  FsMs.  And  whereas 
the  parties  of  the  second  and  third  parts  hereto,  have  agreed  to 
give  to  the  said  parties  of  the  first  part  a  credit  of  five  years 
frocn  the  date  hereof,  upon  the  amount  which  has  of  shall 
hereafter  be  advanced  by  them  for  the  purposes  aforesaid,  to  be 
ascertained  and  determined  as  hereinafter  provided  for  with 
interest  on  one-third  part  thereof  only,  semi-annually,  to  com- 
mence  as  the  advances  are  made,  and  to  terminate  at  the  expi- 
ration of  the  said  five  years,  and  interest  oa  the  whole  amount 
of  said  advances,-  or  so  much  thereof  as  may  remain  unpaid 
from  and  after  the  expiration  of  said  five  years.  And  whereas 
the  said  parties  hereto  of  the  first  part,  have  agreed  to  purchase 
the  said  road  at  the  termination  of  the  said  five  years  from  the 
date  hereof,  and  to  pay  to  the  parties  hereto  of  the  second  and 
third  parts  the  full  value  thereof,  to  be  fixed  and  ascertained  as 
the  data  thereof,  by  reference  to  the  amount  adjudged  by  the 
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county  court  aforesaid,  {of  Baltimore,)  to  the  said  NoeA  and 
Comfort  Worthi7i2[to7i,  for  the  costs  of  court,  and  all  necessary 
expenses  in  obtaining  (he  decree  for  said  read,  and  all  costs  of 
constructing  said  road,  and  the  bridge  to  be  constructed  over 
the  Patapsco  Falls,  as  aforesaid,  taking  also  into  considera- 
tion, and  making  allowance  for  the  wear  and  tear  of  the  said 
road,  and  the  injury  and  the  deterioration  thereof,  by  reason  of 
the  use  and  occupation  of  the  same,  during  the  said  term  of  five 
years.  And  it  is  hereby  agreed  between  the  parties  hereto^ 
respectively,  that  the  value  of  the  said  road,  upon  the  principles 
above  laid  down,  shall  be  ascertained  and  determined  at  the 
expiration  of  the  period  of  said  five  years,  by  two  competent 
and  disinterested  persons,  one  to  be  chosen  by  the  parties  hereto 
of  the  first  part,  and  the  other  by  the  parties  hereto  of  the 
second  and  third  parts,  with  power  to  said  persons,  in  case  they 
disagree  as  to  the  said  value,  to  choose  a  third  person,  and  the 
said  referees,  or  a  majority  of  them,  taking  the  data  hereinbe- 
fore stated  as  their  rule  or  guide,  shall  make  out  their  award  of 
valuation  of  said  road,  in  writing,  and  return  the  same  to  the 
parlies  hereto,  or  their  representatives,  within  thirty  days  after 
their  said  appointment." 

We  have  made  this  large  extract  from  the  mortgage  deed  of 
the  25th  of  July  1836,  because,  according  to  our  view,  all 
the  questions  arise  out  of  it  which  are  to  be  decided  in  this  case. 
The  complainants'  bill  charges,  that  the  rail  road  and  bridge 
were  constructed  by  the  appellants,  within  the  time  prescribed 
by  the  contract,  recited  in  the  mortgage  deed. 

The  answers  of  the  respondents,  admit,  that  a  road  and  bridge 
were  constructed  by  the  appellants  or  their  assignees,  but  deny 
that  the  road  and  bridge  were  constructed  according  to  the  mean- 
ing and  intention  of  the  parlies  as  set  forth  in  said  contract. 

The  bill  also  charges,  that  persons  were  appointed  by  the  par- 
ties, as  arbitrators,  at  the  termination  of  the  five  years,  as  provi- 
ded for  by  said  contract,  to  ascertain  the  value  of  the  road  and 
bridge,  and  the  cost  of  the  work;  that  the  arbitrators  made  their 
award  in  pursuance  of  their  authority,  and  made  a  return  thereof 
to  the  parties. 

The  answers  of  the  respondents  admit  the  appointment  of 
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the  arbitrators,  and  that  they  made  aa  award,  but  charge  that 
the  course  and  conduct  of  the  arbitrators  was  so  irregular  and 
illegal,  as  viliated  and  rendered  null  and  void  their  award. 

The  answers  charge^  that  the  arbitrators  gave  no  notice  to  the 
appellees  of  the  time  and  place  of  their  meetings,  when  acting 
upon  the  subject  matters  submitted  to  their  arbitrament  and 
decision.  That  without  the  knowledge  or  consent  of  the  ap- 
pellees, they  examined  the  books  of  the  appellants  to  obtain 
information  touching  the  advaorces  made  by  the  appellants, 
#hea  the  appellees  were  not  present. 

The  first  question  presented  for  decision,  is  the  validity  of 
(he  awiard.  And  first,  as  to  the  failure  on  the  part  of  the  arbi- 
trators to  give  notice  to  the  parties.  The  evidence,  so  far  from 
proving  that  notice  was  given  by  the  arbitrators  to  the  respond- 
ents, of  the  times  and  places,  and  objects  of  their  meeting,  that 
our  conclusion  from  the  evidence  of  the  arbitrators  themselves, 
is,  that  no  such  notice  was  given.  And  the  conclusion  is  quite 
as  clear,  that  the  arbitrators,  Burtona.nd  MokSy  at  their  meeting 
in  the  city  of  Baltimore ^  iti  the  absence  of  the  respondent,  ex- 
amined the  books  of  Emery  and  Guuli,  and  an  account  kept 
there,  of  the  cost  of  the  road,  without  requiring  or  obtaining 
any  further  proof  by  oath  of  witnesses,  or  otherwise,  as  to  the 
correctness  of  the  charges,  or  the  fact  of  furnishing  the  materials 
therein  charged,  to  the  road. 

In  the  case  of  Rigdenvs.  Martin y  6  liar,  and  Johns. y  406, 
the  court  say,  ^'That  the  parties  ought  to  have  notice  of  the 
time  of  meeting,  is  a  position  so  strongly  supported  by  common 
justice,  that  it  would  seem  not  to  require  the  aid  of  authori- 
ties."— ^' Where  the  person  to  whom  the  parties  have  agreed 
to  refer  the  matters  in  dispute  has  consented  to  undertake  the 
office,  he  ought  to  appoint  a  time  and  place  for  examining 
the  matters,  and  give  notice  of  such  appointment  to  the  par- 
ties, or  their  attorney."  Kydon  Awards,  p.  95.  We  hold, 
therefore,  this  award  invalid  and  void,  both  upon  reason  and 
authority,  for  this  cause.  Again,  the  conduct  of  the  aibitrators 
in  examining  the  books  of  Emery  and  GauUy  without  no- 
tice to,  and  in  the  absence  of,  the  respondents,  and  without 

proof  of  the  correctness  of  the  statements  and  entries  in  those 
63        V.7 
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books,  was  conduct  so  inconsistent  with  all  the  principles  of 
law  recognized  in  the  impartial  administration  of  justice,  as 
would  vitiate  and  render  null  and  void  their  award.  To  bear 
the  cause  of  a  party  in  his  absence^  and  without  notice,  would 
be  bad  enough  in  all  conscience,  but  in  his  absence,  in  such  a 
case,  to  decide  his  cause  upon  the  declasations  of  his  antago- 
nists, made  when  he  was  absent,  surely  is  without  precedent. 
An  award  made  under  such  circumstances,  we  cannot  sanqtioa. 
But  the  argument  of  the  appellants^  counsel  insists,  that  the 
appellees  by  their  acquiescence  and  acts  have  waived  all  objec- 
tions to  the  irregularities  and  illegalities  of  this  award.  We  find 
nothing  in  the  record  to  warrant  this  conclusion.  There  is  no 
evidence  in  the  record  of  the  delivery  of  a  copy  of  the  award 
to  these  parties,  and  especially  within  the  time  prescribed  by 
the  contract. 

It  is  true,  that  at  the  expiration  of  the  time  limited,  to  wit,  five 
years,  they  took  possession  of  the  railroad.  This  they  did^  inde- 
pendently of  any  authority  derived  from  the  appellants.  But 
it  is  insisted,  that  as  the  appellants  have  performed  their  part  of 
the  contract,  they  have  advanced  their  money,  constructed  the 
road  and  bridge,  and  that  any  irregularity  or  improper  conduct 
on  the  part  of  the  referees  ought  not  to  prevent  the  recovery  by 
them  of  the  money  advanced,  and  for  the  labor  bestowed  in 
the  construction  of  this  road  and  bridge.  This  brings  us  to  the 
interpretation  of  the  contract. 

By  the  mortgage  deed,  a  lien  is  given  upon  certain  real 
estate,  described  in  said  deed,  to  secure  the  payment  of  the 
cost  of  the  erection  of  the  railroad  and  bridge,  described  in  the 
mortgage.  The  amount  or  sum  which  the  mortgage  deed  was 
given  to  secure,  and  which  was  a  lien  upon  the  land,  was  to  be 
ascertained  by  the  award  of  two  persons,  one  to  be  chosen  by 
the  parties  thereto  of  the  first  part,  and  the  other  by  the  parties 
thereto  of  the  second  and  third  parts,  with  power  to  said  persons, 
if  they  disagreed,  to  choose  a  third  person,  and  the  said  referees, 
or  a  majority  of  them,  taking  the  data  as  stated  in  the  deed  as 
their  rule  or  guide,  were  to  make  out  their  award  or  valuation 
of  said  road  in  writing,  and  return  the  same  to  the  parties,  or 
their  representatives,  within  thirty  days afier  their  appointment. 
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It  is  clear  from  a  fair  interpretation  of  this  contract,  that  (his 
moilgage  is  a  security  and  lien  for  the  amount  of  an  award 
thus  made,  and  for  nothing  more.  We  have  before  said,  that 
the  award  relied  on  in  this  case,  and  for  the  payment  of  which 
the  bill  claims  a  decree  for  tlie  sale  of  the  moitgaged  premises^ 
is  for  the  reasons  before  stated,  a  nullity.  What  relief,  then, 
can  a  court  of  equity  afford  in  this  case,  and  preserve  the  lien? 
A  court  of  equity  cannot  order  or  decree  the  appointment  of 
other  and  different  arbitrators.  This  would  be  to  make  a  new 
contract  for  the  parties,  when  the  prayer  of  the  bill  is  for  a  de- 
cree, for  the  specific  performance  of  the  contract  set  forth  in  the 
bill.  If  a  court  of  equity  were  to  ascertain  the  amount  of  ad- 
vances made  in  the  construction  of  the  road  and  bridge,  it 
would  not  be  in  accordance  with  the  contiact;  for  by  the  con- 
tract the  parties  have  agreed^  that  the  ascertainment  of  the 
amount  for  which  the  mortgage  is  to  be  a  lien,  is  to  be  made 
by  persons  of  their  own  choice.  The  parties  having  stipulated 
the  mode  by  which  the  amount  to  be  a  lien  on  the  land  shall 
be  ascertained;  a  court  of  equity  has  no  jurisdiction  to  compel 
the  parties  to  adopt  any  other  mode.  Vide  2  Simons  and 
Stewart,  A18 J  Jigarvs.  Marklew.  6  Ves.^SW.  12  Fc5.,400. 
Against  this  doctrine,  much  reliance,  m  the  ai^ument,  was 
placed  on  the  case  of  Cheslyn  vs.  Dolby ,  2  Younge  and  CoU- 
yet^s  Reports,  170.  We  have  examined  tliis  case  with  care 
and  interest,  to  learn  if  it  warranted  the  conclusion  deduced 
from  it,  but  in  vain. 

This  was  an  application  for  the  reconveyance  of  premises 
mortgaged  for  the  security  and  payments  of  certain  accounts, 
to  be  ascertained  by  arbitration,  which  failed,  by  reason  of  the 
death  of  the  arbitrator.  "What  is  now  to  be  done?"  says 
Alderson,  B.,  "  Here  the  arbitration  originally  agreed  on,  has, 
by  the  death  of  the  arbitrator  and  umpire,  been  wholly  frustra- 
ted.*' "Here,"  (says  the  court,)  "the  plaintiff,  C%e^/yn,  comes 
into  equity  to  ask  relief,  and  before  he  can  obtain  that  relief 
be  must  of  course  perform  what  the  court  shall  deem  to  be 
equitable,  that  is  to  say,  the  substance  of  his  agreement."  In 
the  case  of  Oieslyn  and  DaJby,  there  was  an  agreement  for 
a  specific  mode  of  ascertaining  the  balance  due;  that  mode 
failed  by  events  over  which  the  parties  had  no  control.  But, says 
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the  court,  ^'  if  Mr.  Cheslyn  has  admitted  that  there  is  a  balance 
due,  and  has,  by  a  deed  executed  under  such  circumstances,  as 
that  it  ought  to  be  enforced,  agreed  that  his  estate  shall  be  sub- 
ject to  alien  for  that  balance,  why  am  I  to  decree  a  recon- 
veyance  of  the  estate,  without  compelling  him  to  fulfill  that 
part  of  his  agreement?"  The  case  was  for  this  reason  referred 
to  the  master,  that  he  should  tal^e  the  account  and  ascertain 
the  balance.     The  case  we  are  called  upon  to  decide,  differs  in 
this  controlling  particular,  from  the  case  of  Cheslyn  vs.  Dolby; 
the  latter  case  was  an  application  to  a  court  of  equity  for  a  re- 
conveyance of  mortgaged  premises,  the  reference  to  ascertain 
the  balance  due  having  failed,  by  reason  of  the  death  of  the 
arbitrator.     This  case  is  an  application  by  the  mortgagees  to  a 
court  of  equity,  to  enforce  the  specific  performance  of  a  con- 
tract, by  the  payment  of  a  sum  of  money,  to  be  ascertained 
and  determined  by  the  award  of  arbitrators,  to  be  chosen  by  the 
parties,  in  the  mode  and  upon  the  data  prescribed  in  the  mort- 
gage deed;  but  we  have  seeuy  that  there  is  no  award  in  this 
case  which  the  court  can  enforce. 

If  this  were  an  application  by  the  mortgagors  for  a  recon- 
veyance of  the  mortgaged  premises,  upon  the  ground  that  there 
was  no  legal  and  valid  award  by  reason  of  the  improper  course 
and  acts  of  the  arbitrators,  the  answer  would  be,  true,  but  you 
shall  do  equity  before  you  receive  equity;  and  we  will  have 
an  ascertainment  of  the  value  of  the  railroad  and  bridge,  as 
stipulated  in  your  contract,  and  you  shall  pay  the  amount  thus 
ascertained,  before  we  grant  you  the  relief  asked. ^  In  this  case, 
although  we  are  of  the  opinion,  that  the  court  did  not  err  in  not 
granting  to  the  complainants  the  lelief  sought  by  the  bill,  yet 
inasmuch  as  there  is  nothing  in  the  record  to  show,  that  the 
vices  in  the  award  were,  at  the  instance,  or  by  the  procure- 
ment of  the  appellants,  we  think  the  court  below  did  err  in  not 
dismissing  the  bill  without  prejudice,  and  for  this  reason  we  re- 
verse the  decree  of  the  county  court,  with  costs,  to  the  appel- 
lants, and  will  sign  a  decree  dismissing  the  bill  without  preju- 
dice and  without  costs. 

DECREE  REVERSED,  AND  BILL  DISMISSED 

WITHOUT  PRBJUDIOK. 
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ABATEMENT, 

1.  Upon  an  appeal  to  tho  December  term  of  this  eourt  1847,  errors  were 
assi^ed,  and  a  rule  argument  entered  at  June  term  1848,  the  next 
succeeding  term.  The  cause  was  set  down  for  trial  at  December  term 
1848,  when,  at  the  call  of  the  cause,  the  counsel  of  the  appellee  ap- 
peared, and  suggested  the  death  of  his  client,  in  January  1848.  Held, 
that  the  cause  did  not  abate.     Carroll  vs.  Bowie^  34. 

8.  At  common  law^  if  the  plaintiff  in  error  dies  after  errors  assigned,  it 
does  not  abate  the  writ;  and  a  writ  of  error  does  in  no  case  abate  by 
the  death  of  the  dtfendonl  in  error,  whether  it  happen  before  or  after 
errors  assigned.     lb. 

3.  The  act  of  1815,  ch.  149,  sec.  6,  declares,  that  in  all  appeals  or  writs  of 
error,  the  same  shall  not  abate  by  the  death  of  either  party,  if  the 
proper  person  necessary  to  be  made  party  shall,  at  the  first  or  second 
term  succeeding  the  death,  appear  for  the  purpose  of  prosecuting  or 
defending  the  same.    Ib» 

See  Pleas  and  pLEADiNOt  3,  5,  6,  7. 

Practice  in  the  Court  of  Appeals,  6,  7,  8,  9. 

ACCOUNT,  BILL  FOR—See  Limitations  of  Actions,  3. 

ACQUIESCENCE.    See  Lapse  of  Time,  I, 

ACTS  OF  ASSEMBLY. 

1704,  chap.  69.    Usury  act,  161. 

1721,  chap.  14,  sec.  8.    Appeal  from  Court  of  Chancery,  3C6. 

1763,  chap.  28,  sec.  7.     Assignment  of  bond.<i,  35. 

17S5,  ehap.  88.    Authorising  lands  to  be  surveyed  and  bounded,  167. 

1785,  chap.  87,  sec.  6.    Right  of  appeal,  237. 

1798,  chap.  43.    Tenant  holding  over,  287. 

1798,  chap.  101.    Testamentary  act,  84. 

Sub-chap.  8,  sec.  20.    Naming  an  executor  in  a  will 

does  not  extinguish  a  claim  of  testator  against 

him,  84. 
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ACTS  OF  ASSEMBLY .—Cotttimud. 

1798,  chap.  101.    Sub-cbap.  12,  sec.  16.    £xeeutioii  of  trtists  reserred  to 

the  Court  of  Chancery,  373. 
Sub-chap.  14,  sec.  9.  Executor  accooDtable  for  amoant 

of  sales,  84. 
Sub^hap.  14,  sec.  12.    Executor  to  appoint  meeting  of 
creditors,  84. 
1801,  chap.  74,  sec.  10.    Party  for  whose  use  suit  is  brought,  responsible 
for  costs,  241. 

1805,  chap.  110.    InsolTcnt  debtors,  158. 

1806,  chap.  90,  sec.  11.    Abatement  of  Gau<cs  in  Court  of  Appeals,  34. 

1812,  chap.  77.    Vacating  deeds  of  insolvents,  439. 

1813,  chap.  165.    Persons  to  whom  letters  of  administration  have  been 

granted  in  D.  C ,  authorised  to  sue  in  courts  of  this  State,  78. 

1814,  chap.  94.    Equity  jurisdiction  of  county  courts,  165. 
i815,  chap.  149,  sec.  6.    Appeals  not  to  abate,  be.,  34. 

1816.  chap.  221.    Establishing  commissioners  for  insolvent  debtors  io  the 

city  of  Boitvnore,  158. 
1825,  chap.  35.    Blank  endorsements  of  bills  of  exchange  and  promissory 

notes,  218. 
1825,  chap.  117.    Prayer  too  general  under,  343. 

Points  decided  below,  46. 
1825,  chap.  203.    Priority  of  mortgages,  recorded  under,  354. 

1829,  chap.  51.    Assignees  of  bonds  to  sue  in  their  own  names,  85. 

1830,  chap.  186.    Procedendo  after  judgment  affirmed,  283. 

1831,  chap.  85.     Cwmbtrl&nd  road,  177. 

1832,  chap.  280,  sec.  5.    Attachment  against  corporations,  416. 

302,  sec.  5.    Objections  to  competency  of  testimony  in  courts 
of  equity,  66. 

1833,  chap.  181.    Mortgages  in  BaUimore  city,  302. 

224.    County  courts  to  extend  term  of  service  of  slaves  for 
terms  of  years  in  certain  cases,  211. 

1834,  chap.  293.    Payments  by  insolvents  mad^  void  by,  439. 

1835,  chap.  235.    Requiring  trustees  of  insolvents  to  make  annual  reports 

to  Baltimore  county  court,  158. 
1885,  chap.  880.    Enlarging  the  powers  of  the  Court  of  Chancery,  967. 

Sec,  2,  proceedings  in  equity  to  vacate  firaudulei^  coo- 
conveyances,  373. 
Sec.  3.    Appeal  from  an  order  granting  an  injuno- 
tion,  109. 

1836,  chap.  133,  sees.  1,  2.    Baltimort  county  court  to  appoint  an  audi- 

tor in  the  investigation  oi  insolvent  cases,  158. 
1842,  chap.  83.    Mayor  of  Cumberland  authorised  to  convey  a  eertam 

lot  in  said  town,  235. 
1S48,  10th  of  March.    Imposing  certain  tolls  upon  passengers  paasing 

over  the  Cumberland  road,  177. 
1845,  chap.  105.    Orphans  courts  to  extend  term  of  serviee  of  slaves  for  • 

term  of  years,  in  certain  cases,  211. 
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1845,  cbap.  362.    Usury  act,  162. 

1846,  chap.  109.    Prohibiting  the  sale  of  foreign  lottery  tickeU,  321. 

1847,  chap.  193.    Sunday  law,  326. 

1847,  cbap.  284,  sec.  2.    Supplement  to  the  act  of  1846,  cbap.  109,  Con- 
stitutional., 321. 
See  CoNSTaucTioM  of  Acts  and  Statutes. 

ACTS  OF  CONGRESS. 

Act  of  26tb  of  May  1790.   See  Constitutional  Law.  14. 

ADMISSIONS  AND  DECLARATIONS. 
See  Etidbncc.  1,  5^  8,  16,  30,  31. 

AGENT.     See  Contract,  5. 

AGREEMENT.    See  Contract,  5. 
APPEAL. 

1.  In  an  action  of  debt,  an  appeal  will  not  lie  froni.a  judgment  on  a  de- 

murrer, without  waiting  for  the  final  judgment,  after  ascertainment 
of  damages,  upon  a  replication  assigning  breaches  of  the  condition 
of  a  bond  declared  upon.  WhuUr,  tt  ed.,  iu.  The  Slate  use  qf  Bate- 
iiuM,  33. 

2.  The  3rd  sec.  of  the  act  of  1835,  ch.  380,  shows,  that  a  defendant 

who  has  answered  a  bill  for  an  injunction,  may  appeal  from  the 
granting  or  refusal  to  dissolre  it  upon  motion,  without  waiting  for 
the  answers  of  his  co-defendants.    Barnes,  et  oZ.,  vs.  Dodge,  109. 
3v  On  the  20th  of  October  1846,  J  S  applied  for  relief  under  the  insol- 
Tent  laws,  to  the  commissioners  of  insoWent  debtors  for  the  city  and 
county  of  Baltimore,  who  granted  him  a  final  discharge,  appointed 
his  permanent  trustee,  and  transmitted  the  proceedings  to  Baltimore 
county  court.    His  real  estate  was  then  sold  by  order  of  said  courts 
and  the  proceeds  brought  in  for  distribution.    The  cause  was  theiv 
referred  to  the  auditor  in  insolTency,  with  directions  to  gire  notice 
to  the  mortgage  and  lien  creditors  to  file  their  claims  before  a 
eertain  day,  and  to  state  accounts  appropriating  the  funds  to  their 
payment.    The  auditor ,^  in  account  B,  applied  a  large  sum  to  JD's 
mortgage,  filed  in  pursuance  of  said  notice,  being  first  in  priority ,* 
dated  in  1840,  and  purporting  to  secure  the  sum  of  |fl6>000,  loaned 
for  the  term  of  ten  years;  but,  by  an  adjustment  made  between  Z> 
and  the  trustee,  on  the  ground  of  alleged  usury,  the  sum  actually 
loaned  was  computed  at  (fll,495,  with  interest  from  1840.    By  this- 
^plication,  the  fund  was  exhausted  before  reaching  the  mortgage 
of  the  appellants  who  thereupon  filed  the  plea  of  usury  against 
D'fl  claim,  which  in  account  C  was  excluded.    These  two  accounts 
being  submitted,  Baltimore  county  court  ratified  the  first,  allow- 
ing the  claim  of  D,  as  adjusted,  and  rejected  the  second.    Upon 
the  motion  to  dismiss  the  appeal  from  this  order,  it  was  Held  : 
That  the  order  from  which  this  appeal  was  taken,  being  one  from 
the  county  court,  in  the  exercise  of  its  special  jurisdiction  oyer  the 
estates  of  insolvent  debtdk^,  from  which  no  appeal  will  lie,  the 
motion  must  prevail.    Carter  and  wife,  vs.  Dennuon,  157. 
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4.  From  a  special  limited  jurisdiction,  no  appeal  lies  to  any  other  tribu- 

n&l,  and  this  rule  applies  to  the  insolvent  courts  of  this  State,  as 
courts  of  limited  jurisdiction.    /6. 

5.  An  appeal  will  not  lie  from  the  judgment  of  a  county  court  mper- 

seding  a  writ  of  certiorari,  by  which  proceedings  before  magis- 
trates, under  the  act  of  1793,  ch.  48,  against  a  tenant  holding  over, 
were  brought  before  said  court.     Crockett  V9.  Parke,  237. 

6.  The  right  of  appeal,  given  by  the  6th  sec  of  the  act  of  1785,  ch, 

87,  is  confined  to  judgments  of  the  county  court  in  civil  suits,  ac- 
tions or  prosecutions  originating  therein,  and  does  not  extend  to  its 
judgments,  when  acting  ss  an  appellate  tribunal,  or  when  exercis- 
ing a  quasi  appellate  jurisdiction.     lb. 

7.  I'he  uniform  judicial  interpretation  of  this  act,  from  its  passage  to 

the  present  time,  has  denied  the  right  of  appeal  from  judgments 
of  county  courts,  on  appeals  from  judgments  of  justices  of  the  peace» 
rendered  under  the  acts  of  Assembly  for  the  speedy  recovery  of  small 
debts,  on  motions  for  new  trials,  for  the  postponement  or  continu- 
ance of  a  cause,  or  any  other  matter  resting  exclusively  in  the  soand 
discretion  of  the  county  court.     lb, 

8.  An  appeal  will  lie  from  a  decree  of  the  court  of  chancery,  upon  a 

mortgage  executed  in  conformity  with  the  provisions  of  the  act 
of  1833,  ch.  181,  relating  to  mortgages  in  Baltimore  city.  WU- 
Hams  vs.  Williams,  302, 

9.  Any  interference  with  the  right  of  appeal,  wherever  it  exists,  must 

be  upon  strong  grounds,  and  a  clear  manifestation  on  the  part  of 
the  legislature,  that  they  designed  to  withdraw  it.     i6, 

10.  In  providing  a  summary  mode  of  obtaining  a  decree,  the  legislature 

did  not  intend,  by  the  act  of  1633,  ch.  181,  to  limit  the  general 
jurisdiction  of  the  court  of  chancery,  (from  whose  decrees,  at  all 
times,  the  right  of  appeal  exists,)  in  cases  of  mortgages.     lb. 

11.  An  appeal  will  not  lie  from  a  decree,  which,  upon  its  face,  appears 

to  have  been  made  b}*  consent  of  parties ;  but  such  an  objection 
must  bo  taken  upon  the  final  hearing,  and  not  upon  motion  to  dis- 
miss.   76. 

12.  An  appeal  will  not  lie  fVom  a  special  and  limited  jurisdiction,  unless, 

by  the  act  creating  such  peculiar  jurisdiction,  the  right  is  expressly 
given.     Jb. 

13.  The  judgment  of  a  county  court,  overruling  a  motion  to  quash  s 

writ,  is  a  mere  interlocutory  order  from  which  an  appeal  will  not 
lie.     Welch  vs.  Davis,  364. 
See  Practice  in  the  Court  of  Appeals. 

ARBITRATION— AWARD. 

1.  Where  arbitrators  failed  to  give  notice  to  the  parties  interested,  of  the 
time  and  place  of  their  meeting,  to  act  upon  the  matters  submitted 
to  their  arbitration,  their  award  was,  for  this  reason,  Held  to  he  in- 
valid  and  void.    Emery,  et  al.,  vs.  Ovoings,  488. 
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^*  ^here  arbitntore,  to  ^tn  informalion  raepecUn^  tlie  matten  ki  dis- 
pute, exomioed  the  books  of  one  of  the  parties,  Without  notice  to, 
and  in  the  absence  of  the  other  party,  and  withoot  proof  of  the  cor- 
i*>ectnc8S  of  the  statements  and  entries  in  said  books,  it  was  Held, 
that  such  conduct  would  vitiate  and  render  null  their  award.     lb, 
*    '^  lien  upon  certain  real  estate  was  given  by  a  mortgage,  to  secure  the 
payment  of  a  sum  of  money  to  be  ascertained  by  the  award,  of  two 
persons  to  be  chosen  by  the  parties  to  the  deed,  with  power  to  said 
persons,  in  case  they  disagreed,  to  choto  an  umpire.    And  the  said 
veieraes,  taking  the  data  stated  in  the  mortgage  as  their  mie  or 
l^ide,  were  to  make  out  their  award  and  return  the  same  to  the 
parties  in   writing,  within  thirty  days  after  their  appointment. 
-Hctn :    That  this  mortgoge  was  a  security  and  lien  for  the  amount 
of  an  award  to  be  thus  made,  and  for  nothing  more,  and  the  award 
having  failed,  by  reason  of  misconduct  in  the  arbitrators,  the  mort- 
gagees  can  have  no  relief  in  equity  upon  a  bill  for  the  sale  of  the 
mortgaged  property,  and  the  specific  execution  of  this  contract.   /6. 

^^^^o:nor  and  assigjtee. 

^ee  Principal  and  Surety,  3,  4,  S. 

^^^U  MPS  IT. 

^-  ITsold  to  £  a  slave,  and  received  one  hundred  dollars  on  account  of  the 
purchase  money.  The  slave  was  then  sick  and  not  delivered,  but 
delivery  was  promised  at  a  future  day*  and  before  it  took  place, 
though  requested,  the  slave  died.  Held,  that  B,  under  the  circum- 
stances, was  entitled  to  recover  the  money  advanced  by  him;  and 
that  although  it  may  have  been  afber  the  contract  of  sale  that  the 
defendant  promised  to  refund,  yet  such  promise  was  not  founded 
upon  a  nude  pact,    Brooke  AdmW  vs.  Warring,  5. 

2.  Under  the  original  contract,  the  failure  to  deliver  the  negro,  would 

have  bound  the  vendor  to  pay  whatever  amount  of  damages  resulted 
to  the  vendee  by  reason  of  such  failure,  and  the  substitution  of 
a  sum  certain,  as  damages  by  agreement,  would  not  be  without 
consideration.    lb, 

3.  At  common  law,  wnere  one  joint  obligor  has  satisfied  the  bond,  his 

remedy  against  his  co-obligors  is  in  assumpsit  for  contribution. 
Carroll  vs,  Boujie,  34. 

4.  In  such  a  case,  payment  by  one,  works  a  satisfaction  of  the  bond;  and 

the  only  remedy  is,  to  recover  back  from  the  other  sureties  in  the 
bond,  their  proportion  of  the  payment;  or,  from  the  principal  the 
whole  amount.    lb. 

5.  One  co-promissor,  who  pays  a  debt  barred  by  the  act  of  limitations, 

against  the  consent  of  his  co-debtor,  cannot  maintain  an  action  for 
contribution  against  such  co-debtor.    EUicott  vs.  ^icholst  86. 
See  Pleas  and  Pleadings,  1 L 

ATTACHMENT. 

See  Pleas  and  Plbaoinos,  3,  11. 

64        V.7 
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BANKS. 

1«  The  OMgM  of  bankt  have  grown  up  to  be  a  part  of  the  settTeif 
law  of  the  land,  and  in  obedience  thereto,  personal  notice  ie  die- 
penied  with,  and  the  indoner  in  charged  by  the  bare  depoeit  of 
notice  in  the  poat  oflBoe,  even  if  it  nerer  comes  to  hand.  Bell  99^ 
The  Uageretown  Bank,  217. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  A  draft  was  regularly  protested  for  non. payment,  in  Oeorgiiown, 
D,  C,  and  the  usual  notices  to  the  drawer  and  endorsers,  depoeitad 
in  the  P.  O ,  the  same  evening,  by  the  notary,  directed,  ander 
cover,  to  B,  the  cashier  of  the  appellee  in  Hagerttoton.  It  was 
then  proved  by  B,  that  he  had  a  distinct  recollection  of  receiTing 
these  noticee,  and  is  sure  that,  on  the  same  day,  he  sealed  and  di- 
rected them  to  the  drawer  and  endorsers,  at  their  respective  poet 
offices.  He  does  not  recollect  the  exact  time  of  their  receipt,  bat 
remembers  no  instance  where  such  notices  were  not  received  in 
due  time,  t.  e.,  on  the  second  day  after  their  date,  and  should  have 
remembered  an  instance  of  longer  delay  as  annsual.  That  the 
bank  has  a  regularly  appointed  messenger,  wboee  duty  and  prae- 
tice  it  is  to  come  to  the  bank  daily,  about  the  hour  of  closing,  when 
he  either  delivers  to  him  all  letters  and  notices  for  the  P.  C,  or, 
when  he  leaves  before  the  messenger  arrives,  places  such  letters 
carefully  on  his  table,  and  there  is  a  general  understanding  that 
the- messenger  is  to  take  them.  He  cannot  say  which  course  was 
adopted  in  this  instance,  but  did  not  find  the  notices  on  his  table 
next  morning,  and  has  never  so  found  them.  By  the  teller  of  the 
bank,  that  it  is  his  practice,  when  the  cashier  leaves  before  the  mes. 
senger  arrives,  to  see  that  the  letters  are  taken  by  the  latter, — is 
very  particular  in  this  respect,  and  recollects  no  instance  whore  they 
were  not  taken  the  same  day.  By  the  meeeenger,  that  it  wae  a  part 
of  his  duty  and  his  invariable  custom,  to  be  at  the  bank  at  the 
hf>ur  of  closing,  or  very  soon  after,  to  take  the  letters  and  notices 
to  the  P.  O.  He  either  receives  them  from  the  cashier  in  person, 
or,  if  he  has  left,  takes  them  from  his  table.  Has  never  failed  to 
obtain  them,  and  it  has  been  his  uniform  custom  to  deposit  them 
directly  in  the  P.  O.,  which  he  has  never  failed  to  do,  except  in  one 
instance  particularly  described.  Hcld  :  That  this  evidence  of  no. 
tice  of  non-payment  to  the  indorser,  was  legally  sufficient  to  charge 
him,  and  to  warrant  an  instruction  to  the  jury  that  if  they  believed 
it,  they  must  find  for  the  plaintiff.  Bell  vs.  The  Hagerwtvmn 
Bttiik,  316. 

%-  Where  the  holder  and  the  party  to  be  notified  reside  in  the  same  place 
personal  notice  is  required,  or  it  must  bo  left  at  his  residence  or 
place  of  business,  unless,  by  the  usage  of  a  particular  place,  a  differ, 
ent  mode  is  resorted  to.    ik 

3b  In  large  commercial  towns  the  uniform  practice  now  is,  to  reach  the 
party  to  be  afiected  with  notice,  through  the  poet  office,  when  both 
leside  within  the  limiti  of  the  penny  •postman,  but  it  most  be  shown 
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to  have  been  pat  in,  in  time  to  be  deliTered  before  the  expiration  of 
the  day  following  the  diihonor.     lb. 

4.  Where  personal  notice  is  required  between  parties  residing  in  the  same 

place,  it  is  soffictcnt  if  it  be  made  bj  the  expiration  of  the  -day  fol- 
lowing the  refusal.    Z6. 

5.  Where  the  parties  reside  in  different  places,  notice  maj  be  sent  through 

the  post  office,  to  the  nearest  office  of  the  party  entitled  to  notice ; 
and  it  ie  sufficient  if  it  be  put  into  the  poet  office  at  any  time  during 
the  day  the  note  is  payable.    Jh, 

6.  The  deposit  of  a  letter  in  the  poet  office,  properly  directed,  and  in 

proper  time,  is  sufficient  to  charge  the  endorser  without  proof  of  its 
having  been  actually  received,  and  a  right  of  action  aecnies,  with. 
OQt  waiting  for  it  to  reach  its  destination.    Ih. 

7.  The  usages  of  banks  have  grown  up  to  be  a  part  of  the  settled  law  of 

the  land,  and  in  obedience  Ihereto,  personal  notice  is  dispensed  with, 
ar.d  the  Indorecr  is  charged  by  the  bare  deposit  of  notice  in  the  post- 
office,  even  if  it  never  comes  to  hand.    lb. 

8.  This  case  is  distinguished  from  the  cases  of  Flaek  vs.  OreeUt  Z  O.j- 

J.,  474,  and  Smedes  vs.  The  Utica  Bank,  20  Johns,,  372.    lb. 

9.  The  testimony  of  the  ca»hier,  that  he  **sealod  and  directed  the  notices, 

both  to  the  drawer  and  endorser,  at  their  respective  post  offices,** 
must  be  taken  to  mean,  that  he  knew  the  residence  of  both  to  be 
out  of  the  town,  and  directed  accordingly  through  the  proper  chan- 
nel, by  which  notice  would  reach  them.     Jb, 

10.  Whether  due  diligence  has  or  has  not  been  used,  and  whether  or  not 

legal  notice  has  been  given,  are  questions  of  law,  to  be  decided  by 
the  court,  unless  the  evidence  is  doubtful  or  contradictory.     lb. 

11.  The  possession  of  the  note  by  the  appellees,  previously  endorsed  by 

them,  through  the  cashier,  their  agent,  and  produced  by  them  as 
their  cause  of  action,  is  primm  facie  evidence  of  property  in  them* 
and  they  are  to  bo  regarded  as  the  bona  fide  owners,  notwithsUnd. 
ing  the  subsequent  endorsements,  and  entitled  to  sue  upon  it.  Ih* 
19.  It  is  no  objection  that  the  endorsement  is  in  blank.  The  act  of  1895, 
eh.  35,  dispenses  with  the  form  of  filling  up  the  blank,  so  far  aa  to 
sustain  the  judgment  upon  any  negotiable  instrument,  notwith- 
standing the  omission  to  fill  up  the  blank  in  the  endorsement.    A. 

BILL  OF  RIGHTS. 

5m  CONSTITUTIOWAL  LaW,  9,  10. 

CASES  EXPLAINED  OR  OVERRULED. 

1.  The  case  of  dtfeMsMm  m.  HuddJcson,  in  this  volume,  p.  177,  was  re- 

versed upon  appeal,  by  the  Supreme  Court  of  the  United  States. 

2.  The  case  of  Owtngt  9«.  Omngs,  3  ^U  if  JsHm.,  1,  explained  and  con- 

firmed.    CarroU  vs.  Bowie,  34. 

3.  The  case  of  DmU  «s.  DmU,  3  GiU^  482,  is  not  in  eoniUot  with  Ikons  w. 

CahsH,  ^G.  Sf  J.,  269.    Mmtgrna  vs.  Wsmng's  JUmr's,  78. 
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4.  The  case  of  fVhiUomb  vs.  Whiling,  2  Doug.,  652,  adopted. 

vs.  J^Tichoh,  86. 

5.  The  case  of  Ward  vs.  HoweU,  5  H.  tf  J.,  60,  does  not  decide  any  thing 

upon  the  subject  of  limitatioiis.    The  remark  of  the  court  on  thai 
subject,  is  a  dictum.    lb. 

6.  The  cases  of  Flack  vs.  Green,  2  G  fy  J.,  474,  and  Snuiu  vs.  Tks  Utiea 

Bank,  20  Johns.,  372,  are  distiDguisbed  from  this  case.    fcK  cs«  Th€ 
Uagentown  Bank,  217. 

7.  The  cases  of  Brtngle  ns.  McClellan,  1  G.  ^  J.,  434  ;  McElmoyU  vs. 

Cohen,  13  Pet.,  330 ;  and  Cameron  vs.  Wuriz,  4  MeCord,  278,  de- 
ciding, that  the  act  of  Congress  of  1790,  does  not  inyest  judgments 
of  the  States  of  the  Union  with  a  general  extra-territorial  opera, 
tion,  are  not  in  conflict  with  the  doctrines  of  this  case.  Bank  of 
the  U.  S.,  vs.  Merchants  Bank  of  Baltimore,  416. 

8.  The  case  of  EUicott  vs.  The  V.  S.  Insurance  Co.,  ante,  307,  is  dia- 

tingnished  from  the  case  of  Albert  and  wife,  vs,  Winn  and  Ross^ 
ante  446,  and  is  not  in  conflict  with  it,  447. 

CERTIORARI. 
See  Appeal,  5. 

CHOSES  IN  ACTION. 

See  CoojuT  or  Cbamcxet,  13. 

CIVIL  ACTIONS. 

1.  Actions  of  debt  instituted  before  a  justice  of  the  peaee,  for  the  recoTerj 
of  the  fines  imposed  by  the  act  of  1846,  ch.  109,  are  civil  actions^ 
and  not  criminal  eases  at  proaeeotions.    Day  vs.  The  Stats,  322. 

CO-DEBTOR.    See  LiHrrATioN  of  Actioms,  10. 

CO-HABITATION. 

See  Evidence,  16,  18. 

PEDipi^EE. 

COMITY  OF  NATIONS. 

1.  The  role  of  comity  is  overruled  by  positive  law.  If  the  laws  of  this 
State  and  another  State  should  difier,  it  cannot  be  made  a  question 
here  which  shall  prevail.  Where  there  is  no  oonstitutional  barrier, 
our  courts  are  bound  to  obeerre  and  enforce  the  statutory  provisions 
of  our  own  State.     Gardner  vs.  Lewis,  378, 

8.  A  nation  will  not  suflTer  its  own  subjects  to  evade  the  operation  of  its 
own  fundamental  policy  or  laws,  or  to  commit  fraud,  in  violation  of 
them,  by  any  acts  or  contracts  made,  with  that  design,  in  a  foreign 
country,  and  it  will  judge  for  itself  how  far  it  wiU  adopt,  or  how  far 
it  will  reject,  any  such  acts  or  contracts.    Jb. 

3.  Hand  O,  citizens  of  Maryland,  entered  into  an  agreement  in  Washing' 
ton  city,  D.  C,  by  which  the  former  admitted  an  indebtedness  to  the 
latter,  and  agreed,  that  certain  goods  attached  by  the  latter  in  Nor. 
folk,  Va.f  should  be  the  property  ofO,  and  directed  an  order  to  the 
officer,  in  whoee  custody  said  goods  were,  to  deliver  them  to  (7 ;  and 
jilso  agreed,  that  certain  notes  then  given  by  one  T,  in  favor  of  H, 
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should  be  held  by  &,  fur  so  much  of  ^aid  debt  as  the  Norfolk  goods 
failed  to  pay.  G  afterwards  removed  these  goods  and  noles  to  Jlfa- 
ryland,  and  an  action  of  trover  was  instituted  against  him  by  ij, 
the  trustee  in  insolvency  of  H,  (who  had  in  the  meantime  applied 
for  the  benefit  of  the  insolvent  laws  of  Maryland^)  alleging,  that 
this  transaction  wus  in  fraud  of  the  creditors  of  H.  Held,  that 
the  validity  of  this  agreement  must  be  determined  by  the  laws  of 
Maryland,     lb- 

4.  Where  our  statutes  declare  the  deed  of  an  insolvent  fraudulent,  al. 

though  our  courts  cannot  meddle  with  the  property  while  without 
our  territory,  still  here,  it  is  regarded  as  part  of  the  trust  fund,  and 
if  it  be  brought  into  Maryland,  they  will  entertain  a  suit  for  it,  and 
in  deciding  such  suit,  will  be  governed  by  the  statiites  of  Maryland^ 
disregarding  the  lex  rei  »ita»  Ih. 
See  EvinENCB,  24. 

COMMISSIONERS  OF  LOTTERIES. 

See  CoKSTmrnoNAL  Law,  8. 

COMPACT.    See  Cokstitotional  Law,  1, 7. 

CONCURRENT  JURISDICTION. 
See  Pbacticb  in  Eaurrv,  2. 

CONSTITUTIONAL  LAW. 

1.  The  orphans  court  of  Washington  county,  in  the  District  of  Columbia, 
being  created  under  a  public  statute  of  the  Untied  States,  any  judicial 
tribunal  of  Jtfarylond,  acting  under  the  act  of  1813,  may  judicially 
recognize  the  seal  of  the  said  court,  without  requiring  any  proof  of 
its  genuineness,  or  indentity,  other  than  that  afforded  by  the  inspect- 
lion  thereof.    Man^m  vs,  WeUing*s  JSdmr^s,  78. 

5.  The  act  of  Assembly,  passed  the  10th  of  March  1843,  imposing  cer. 

tain  tolls  upon  passengers,  in  **any  passenger  or  mail  coach,'*  pass- 
ing over  the  Cumberland  road,  is  no  violation  of  the  compact,  be- 
tween  the  United  States  and  Maryland,  under  the  acts  of  Congress, 
oeding  to  the  latter,  that  portion  of  said  road  within  her  limits,  and 
the  apt  of  this  State,  of  1831.  ch.  85,  and  its  supplements,  accepting 
the  same.  (Thie  eaoe  was  reversed  upon  appeal  by  the  Supreme 
Court  of  the  United  States,)    Aehison  vs,  HuddUson,  177. 

3.  A  earriage  whenever  it  is  carrying  the  mail,  must  be  held,  to  be  laden 

with  the  property  of  the  United  States,  within  the  true  meaning  of 
this  compact,  and  consequently  exempted  from  the  payment  of 
tolls.    A. 

4.  But  this  exemption  does  not  apply  to  any  other  property,  conveyed 

in  the  same  vehicle,  nor  to  any  person  travelling  in  it,  unless  he  is 
in  the  service  of  the  United  States,  and  passing  along  in  pursuance 
of  orders,  from  the  proper  authority.   lb. 

5.  The  atipalation  in  behalf  of  the  United  States,  is  limited  to  carriages 

laden  with  the  property  of  the  government,  and  their  necessary  in. 
eidents,  the  horses  by  which  they  are  drawn,  and  the  driver  who 
guides  them*    lb. 
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6.  The  tolls  imposed  by  the  act  of  the  lOth  of  March  1843,  are  not  to  bo 

regardod  as  imposed  opon  the  coach,  bot  opon  the  passenfeis.    A. 

7.  This  contract  sbonld  not  bo  expoonded,  by  the  rales  applicable  to 

grants  between  individuals,  but  in  a  libera]  spirit,  securing  to  the 
Unittd  Siaiet  the  full  benefit  of  the  exemption,  and  at  the  same 
time  leaving  the  State  in  possession,  of  the  means  to  accomplish 
the  great  object  of  the  contract,  viz.,  the  preservation  of  the 
road.     /6. 

8.  The  Snd  section  of  the  act  of  1847,  ch.  2S4,  compelling  a  party, 

agaiost  whom  proceedings  may  have  been  instituted  under  the  act 
of  1846,  ch.  109,  for  the  recovery  of  the  fines  imposed  by  the  latter 
act,  for  insuring  lottery  tickets,  or  dealing  in  foreign  lottery  tickets, 
to  answer  on  oath  any  bill  of  discovery  which  may  be  filed  against 
him  in  the  premises  by  the  commissioners  of  lotteries,  in  the  namo 
of  the  State,  is  a  constitutional  enactment.    Day  w.  The  Slate,  33 !• 

9.  The  3rd  section  of  the  bill  of  rights,  famishes  no  foundation  for  the 

novel  proposition,  that  the  whole  common  law,  as  then  existing  ia 
Maryland,  was  made  a  part  of  the  constitution,  and  that  no  part 
thereof  could  be  abolished  or  changed  by  a  mere  act  of  legislation.  Ih 

10.  The  19th  section  of  the  bill  of  rights  plainly  shows,  that  the  power 
was  confided  to  the  legislature,  which  has  been  exerted  by  it  in  the 
passage  of  the  act  of  1847,  ch.  284.  lb. 
11.  Actions  ol  debt,  inslituted  bafore  a  justice  of  the  peace,  for  fte  re- 
covery of  the  fines  imposed,  by  the  act  of  1846,  ch.  109,  are  civil 
actions,  and  not  criminal  cases,  or  prosecutions,  arid  therefore  the  act 
of  1S47,  ch.  284,  ia  not  in  conflict,  with  the  5th  article  of  the  amend- 
ments, to  the  constitution  of  the  United  States,    lb. 

13.  The  act  of  1847,  ch.  193,  has  no  application  to  Ihe  importer,  who  ia 
authorised  to  sell  spirituous  liquors  in  the  form  in  which  they  were 
imported,  without  obtaining  a  license  from  the  State  of  Marylmmd^ 
by  force  of  the  constitution  of  the  United  States,  as  expounded  in 
the  case  of  Brown  vs.  The  State  of  Maryland,  12  Wheats,  419. 
Bode  t«.  The  State,  326. 

13.  The  right  of  the  State  to  impose  the  limitations  and  prohibitions  ooo. 

tained  in  the  act  of  1847,  ch.  193,  upon  the  class  of  persons  intended 
to  be  embraced  by  it,  cannot  be  doubted.    lb, 

14.  The  principles  dedncible  from  the  authorities  in  regard  to  the  eon- 

Btruction  of  the  Ist  sec.  of  the  4th  article  of  the  Constitution  of  the 
United  States,  and  the  act  of  Congress  of  1790,  are : 

1st.  That  if  the  judgment  of  the  district  court  for  the  city  and 
county  of  Philadelphia,  pleaded  in  this  case,  would  be  regarded 
by  the  courts  of  Pennsylvania,  as  conclusive  evidence  of  the 
existence  of  a  debt  due  by  the  appellanta  to  the  appellee,  it  ia 
so  to  be  considered  by  the  courts  of  this  State. 
3nd.  That  the  original  cause  of  action  was  extingniahed  by  Hm 
jadgmentof  that  ooort;  and 
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3rd.  That  an  action  of  aM$ump9it  cannot  be  maintained  on  the 

orijrinal  demand.    Bank  of  the  U,  S,  m.  Merehantt  Bank  of 

Baltimore^  AiS, 

15.  The  cases  of  Brengle  vs.  McClellan,  7  6.  4>  J.,  434;  MeElmoyle  vs. 

Cohsn^  13  PeLt  330 ;  and  Cameron  vs*  Wurtx,  278,  deciding^  that 

the  act  of  Congress  of  1790,  does  not  invest  judgments  of  the  States 

of  the  Union  with  a  general  extra-territorial  operation,  are  not  in 

conflict  with  the  doctrines  of  this  case,     lb. 

CONSTRUCTION  OF  ACTS  AND  STATUTES. 

1.  The  act  of  1806,  ch.  90,  sec.  11,  has  no  application  to  the  case  of  the 
death  of  the  defendant  in  error.  It  relates  only  to  deaths  qfUr  rule 
argoment  laid.  Carroll  iu,  BowiCt  34. 
%  The  act  of  1815,  ch.  149,  sec.  6,  declares,  that  in  all  appeals  or  writs  of 
error,  the  same  shall  not  abate  by  the  death  of  either  party,  if  the 
proper  person  necessary  to  be  made  party  shall,  at  the  first  or  second 
term  succeeding  the  death,  appear  for  the  purpose  of  prosecuting  or 
defending  the  same.    lb, 

3.  But  it  is  not  to  be  inferred,  that  the  heir,  &c.,  or  other  proper  person 

to  be  made  a  party,  if  a  defendant,  may  elect  to  suffer  a  cause  to  abate, 
and  so  deprive  the  other  party  of  the  fruits  of  his  judgment.  Such 
a  construction  of  the  act  of  1815,  would  constructively  repeal  the 
actofiSOe.    lb, 

4.  The  acts  of  1806,  ch.  90,  sec.  11,  and  1845,  ch.  149,  sec.  6,  should  be 

Construed  together;  the  former  is  confined  to  cases  of  death  after  rule 
argument,  which  points  to  the  third  term  of  the  court,  while  the 
latter  designs  to  extend  the  death  to  all  prior  stages  in  the  cause,  if 
the  party  proper  to  be  made  accepts  the  privilege  conferred  by  that 
act.    lb. 

5.  The  object  of  the  act  of  1815,  was  to  prevent  the  abatement  of  ap- 

peals in  certain  cases,  and  intended  that  the  party  interested  in  sus- 
taining the  judgment  of  the  court  below,  should  have  the*  privilege 
of  appearing  to  prosecute  or  defend  here.    lb, 

6.  The  act  of  1815,  is  to  be  confined  to  such  cases  as  did  abate  by  the 

death  of  the  party  before  that  act  was  passed.    lb, 

7.  By  the  7th  sec.  of  the  act  of  1763,  ch.  23,  where  any  person  is  bound 

in  a  bond  or  obligation,  which  shall  be  unpaid  by  the  principal  debt- 
or, and  the  money  due  be  paid  or  tendered  by  the  surety,  the  obligee 
shall  assign  such  bond  to  the  surety,  and  he  may,  by  virtue  of  the  as- 
signment, have  an  action  in  his  own  name  against  the  principal 
debtor,  but  this  section  gives  no  remedy  against  a  co-surety.    lb. 

8.  Neither  does  the  9th  section  of  that  act,  give  any  remedy  to  one  co- 

surety against  another.  It  does  no  more  than  to  supersede  the  com- 
mon law,  and  give  to  the  assignee,  as  the  holder  of  a  bond  of  third 
parties,  the  right  to  sue  in  his  own  name,  tlie  principal  debtor;  not 
to  affect  pre-existing  rules  between  co-sureties.    lb, 

9.  The  act  of  1639,  ch  51,  which  authorises  an  assignee  of  a  bond  to  sue 

hi  his  own  name,  does  not  apply  to  the  relation  of  co-sureties  It 
was  not  intended  any  more  than  the  act  of  1763,  to  affect  questions* 
which  depend  upon  principles  of  contribution,    lb. 
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10.  A  memoraDdum  filed  in  a  cause,  objecting  to  the  compefeencj  of  te*- 

timony,  not  signed  by  counsel,  is  not  an  exception  within  the  act  of 
1832,  ch.  302.     Sindall  and  wife,  vs.  Campbeil  et  ol.,  66. 

11.  Under  the  act  of  1813,  ch.  165,  executors  and  administrators,  to  whom 

letters  are  granted  in  the  District  qf  Columbia^  may  maintain  actions, 
and  recorer  claims,  in  J\tanfUmd,  as  if  authorised  by  the  courts  of 
this  State.    Mangun  vs.  Wetting's  adm'rs,  78. 

12.  The  3rd  sec.  of  the  act  of  1835,  ch.  380,  shows,  that  a  defendant 

who  has  answered  a  bill  for  an  injunction,  may  appeal  from  the 
granting  or  refusal  to  dissolre  it  upon  motion,-  without  waiting  for 
the  answers  of  his  co-defendants,    fames,  et  al^  vs.  Dodgt,  109. 

13.  By  the  act  of  1805,  ch.  110,  and  its  supplements,  the  whole  adminis- 
tration of  the  property  of  the  insolvent,  beginning  with  the  sale  and 
ending  in  distribution,  is  devolred  upon  the  county  court  through 
their  trustee,-  and  their  judgment  in  all  matters  appertaining  to  it 
is  conclusive;  because  these  are  the  exclusive  subjects  of  the  special 
jurisdiction  conferred  by  that  act.     Carter  and  ici/c  vs.  Dennisonj  158 . 

14.  The  institution  of  a  court  of  commissioners  of  insolvent  debtors,  by 
the  act  of  1816,  ch.  221,  and  its  supplements,  was  only  designed 
to  relieve  the  county  court  from  the  pressure  of  its  increasing 
business,  imposed  by  this  extensive  class  of  cases.  It  was  but 
an  ancillary  tribunal,  bound  to  report  and  return  all  its  proceedings, 
and  still  subject,  to  Baltimore  county  court.    lb. 

15.  The  object  cf  the  act  of  1835,  ch.  235,  was  to  authorise  BalHmart 
county  court,  ex  ^ffieiot  to  require  from  the  trustees  of  insolvents, 
who  should  "thereafter  apply  for  the  benefit  of  the  insolvent  laws," 
an  annual  report  of  the  funds  belonging  to  their  trusts,  with  a  view 
"to  cause  distribution  to  be  made  among  the  creditors.**    lb. 

16.  The  1st  sec.  of  the  act  of  1836,  ch.  133,  extended  this  power  to  cases 
< Spending  in  said  court,"  in  which  the  trustees  had  not  distributed 
the  fund,  giving  to  such  trustees,  in  "eases  then  pending,"  and  Kuuied 
to  such,  the  right  to  apply  "to  said  court,  or  some  court  of  eqiiity,'* 
for  an  audit,  and  directions  to  distribute  or  invest  the  funds,     lb. 

17.  The  true  construction  of  the  prorision  in  the  2nd  sec.  of  this  latter 
act,  "that  the  power  of  the  court  to  appoint  an  auditor  "in  insolvent 
cases,  shall  be  concvmrent  vnth  that  qf  the  court  qf  efutly,'*  is,  that 
Baltimore  county  court  shall  hare  the  power  to  appoint  an  auditor, 
in  the  investigation  of  insolvent  cases,  to  the  same  intent  that  eourta 
of  equity  appoint  an  auditor  in  the  course  of  their  equity  jurisdic- 
tion,    lb. 

18.  But  when  the  same  section  further  confers,  powers  **concurreni  wik 
the  courts  qf  e^fuity  in  the  distribution  qf  the  funds  of  insolvent  debtors," 
it  assumes  a  power  to  exist  which  is  not  within  the  scope  of  chan- 
cery jurisdiction,  and  confers  nothing,  therefore,  the  provision  is  a 
nullity.    lb. 

19.  The  act  of  Assembly,  passed  the  16th  of  March  1843,  imposing  certain 
tolls  upon  passengers,  in  '*any  passenger  or  mail  coodk,**  passing  over 
the  Cumberland  road,  is  no  violation  of  the  compact  between  the 
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IMHed  JStalft  and  JHwiflmU,  under  the  acts  of  Congress  ceding  to  the 
letter  that  portion  of  said  road  within  her  limits,  and  the  act  of  this 
State  of  IflSl,  ch.  85,  and  its  supplements  aeoepting  the  same. 
(The  cue  qf  Jkhiion  vs.  HtiddUnn^  177,  in  tcAtdk  this  deeinon  toes 
VMde,  woM  reventd  upcn  aj^al  by  the  Suftretu  Coiuef  <^  the  UniUd 
SUUes.)    ^ehison  vs.  HuddUwu^  177. 

^.  The  tolls  imposed  hy  the  act  of  10th  of  March  1843,  are  not  to  be 
regarded  as  imposed  upon  the  coach,  but  upon  the  passengers.    A. 

31.  The  act  of  1825,  ch.  35,  dispenses  with  the  form  of  ailing  up  the 
blank,  so  far  as  to  sustain  tlie  judgment  upon  an  j  negotiable  instru- 
ment, notwithstanding  the  omission  to  fill  up  the  blank  in  the  en- 
dorsement   BtU  «9.  Tht  Htigtrstown  Bank,  218. 

23.  An  appeal  will  not  lie  from  the  judgment  of  a  county  court  super- 
seding a  writ  of  etrtiorariy  by  which  proceedings  before  magis- 
trates, under  the  act  of  1793,  ch.  43,  against  a  tenant  holding  over, 
were  brought  before  said  court.     Crockett  v».  Parker  237. 

S3.  The  right  of  appeal,  given  by  the  6th  sec  of  the  act  of  1785,  eh, 
87,  it  confined  to  judgments  of  the  county  court  in  civU  suits,  ac- 
tions or  prosecutions  originating  therein,  and  does  not  eatend  to  its 
judgments,  when  acting  as  an  appellate  tribunal,  or  when  exercis- 
ing a  quasi  appellate  jurisdiction,     lb, 

34,  The  uniform  judicial  interpretation  of  this  act,  from  its  passage  to 
the  present  time,  has  denied  the  right  of  appeal  from  judgments 
of  county  courts,  on  appeals  from  judgments  of  justices  of  the  peace, 
rendered  under  the  nets  of  Assembly  for  the  speedy  recovery  of  small 
debts,  on  motiona  for  new  triala,  for  the  postponement  or  continu- 
ance of  a  cauae,  or  any  other  matter  resting  exclusively  in  the  sound 
discretion  of  the  county  court.     lb, 

25.  The  act  of  1801,  ch.  74,  sec.  10,  does  not  absolve  legal  plaintiffs  on  the 
record  from  responsibility  for  costs  of  the  suit*  The  security  pro. 
vided  by  that  act  is  cumulative.     Selby  et  a/.,  vs.  Clayton,  240. 

36,  When  judgment  is  for  the  defendant,  the  costs  are  always  adjudged 
against  the  legal  plaintiff  on  the  record,  and  the  successfnl  party 
may  either  proceed  against  him  for  costs,  or  against  the  cettui  que 
uee,  as  provided  by  the  act  of  1801,  ch.  74.    lb, 

27.  In  providing  a  summary  mode  for  obtaining  a  decree,  the  legislature 
did  not  intend,  by  the  act  of  1833,  ch.  181,  to  limit  the  general 
jurisdiction  of  the  court  of  chancery,  (from  whose  decrees,  at  all 
times,  the  right  of  appeal  exists,)  in  cases  of  mortgages.  Williame 
ve,  Williams,  302. 

38.  The  2Dd  section  of  the  act  of  1847,  ch.  284,  compelling  a  party  against 
whom  proceedings  may  have  been  instituted  under  the  act  of  1846, 
eh.  109,  for  the  recovery  of  the  fines  imposed  by  the  latter  act,  for 
insuring  lottery  tickets,  or  dealing  in  foreign  lottery  tickets,  to  an- 
swer on  oath  any  bill  of  discovery  which  may  be  filed  against  him 
in  the  premises  by  the  commissioner  of  lotteries,  in  the  name  of  the 
State,  is  a  constitutional  enactment.     Day  v$.  The  State,  321. 
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99.  The  act  of  1647,  ch.  193,  prohibiting  the  tale  of  ipiritaoot  liqaon 
on  the  Sabbath  day,  was  intended  to  embrace  only  the  lioenwd 
tavern  keepers,  and  the  liceneod  retallere  of  the  liqaors  tt^d  eofdiaJe 
therein  designated.    Bode  vs.  The  State,  336. 

30.  This  act  has  no  application  to  the  importer,  who  is  authorised  to  sell 

spirituous  liquors  in  the  form  in  which  they  were  imported,  without 
obtaining  a  license  from  the  State  of  Maryland,  by  force  of  the  Con- 
stitution of  the  United  Statet,  as  expounded  in  the  case  of  Brown  «f . 
The  State  qfMarylmdr  12  Wheat ,  419.     lb. 

31.  To  carry  into  efiect  the  intention  of  the  legislature  in  framing  this 

statute,  and  to  enable  the  courts  of  criminal  jurisdiction  to  ezeeota 
its  provisions,  it  is  necessary  to  incorporate  inlo  it,  by  interpretatioop 
the  terms,  ^licensed  tavern  keepers,  and  licensed  retailers."    76. 

38.  The  act  of  1834,  making  void  conveyances  made  by  applicnnts  for  the 
benefit  of  the  insolvent  laws,  does  not  apply  to  any  case  whero  the 
creditor  or  security  receiving  such  conveyance,  sliall  appear  not  to 
have  notice  of  the  condition  of  insolvency  of  ihe  debtor.  Gardner  vs. 
LetoU,  379, 

33i  The  5lh  sec.  of  the  act  of  1832,  ch.  260,  authorising  a  corporate  body 
to  appear  to  an  attachment  and  contest  the  claim  of  the  plaintiff* 
by  **pleading  or  otherwise,"  clearly  gives  the  right  to  plead  tho  re. 
eovery  of  a  judgment  in  another  Stale  for  the  simo  cause  of  action, 
as  a  special  plea  in  bar;  The  Bank  of  the  U,  S,  ve.  Merehamta 
Bank  of  Baltimore,  416, 

34,.  The  acts  of  1812,  ch.  77,  and  1816,  ch.  21,  though  avoiding  manj 
acts  done  by  an  insolvent,  yot  do  not  include  in  the  number  aa 
actual  payment  of  money,  bona  fide  due  by  him.  Stewart  ««.  The 
Union  Bank,  439. 

35t  The  act  of  1833,  ch.  224,  authorising  the  eounty  courts  to  extend 
the  term  of  service  of  slaves  for  a  term  of  years,  in  certain  oaaes,  and 
its  supplement,  the  act  of  1S45,  ch.  105,  conferring  the  same  power 
upon  the  several  orphans  courts  of  the  State,  give  no^  jurisdietinD, 
either  to  the  county  courts  or  the  orphans  courts,  unless  the  master, 
mistress,  or  agent,  resides  in  the  county  where  the  application  ia 
made.    Patteroon  m.  Crookehanko,  21 K 

36.  The  object  of  these  acts,  which  are  to  be  construed  together,  was  to 
give  to  each  of  tliese  courts  concurrent  jurisdiction  over  the  subjeot 
matter,  when  the  parties  claiming,  or  their  agents,  reside  within  the 
limits  of  the  county.  Any  other  construction  would  conflict  with 
the  whole  judicial  system  of  the  State,    lb. 

CONTRACT. 

1.  Wtold  B  a  slave,  and  received  one  hundred  dollars  on  aooount  of  the 
purchase  money.  The  slave  was  then  sick  and  not  delivered,  Imt 
delivery  was  promised  at  ^  future  di^,  and  before  ^t  took  place, 
though  requested,  the  slave  died,  H«4»,  that  B,  under  the  cirenm- 
stances,  was  entitled  to  recover  the  money  adv9nee4  by  him;  and 
that  although  it  may  have  been  after  the  contract  of  sale  that  the 
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dtlNkUat  pmuaed  to  nfiind,  yet  mch  piDouM  wit  not  founded 
apoD  a  nudi  p«0l,    i^ro«|pe,  e<faiiV»  «t.  Wmrkigf  6. 

1  If  the  stipulation  to  deUTer  at  a  future  daj,  and  ia  tfaao  of  ikilure  to 
refund,  formed  no  part  of  the  original  contract,  it  was  still  a  modi- 
fication thereof,  and  as  obligatory  upon  the  parties  as  if  originally 
entered  into.    A. 

3.  Under  the  original  contract,  the  &ilure  to  deliTor  the  negro,  would 
have  hound  the  Tendor  to  pay  whatever  amount  of  damages  resulted 
to  the  Tendee  by  reason  of  such  failure,  and  the  substitution  of  a 
sum  certain,  as  damages  by  agreement  would  not  be  without  eon-> 
sideration.    lb. 

4-  An  agreement  set  forth,  ''that  B  had  on  his  farm,  copper  and  other 
minerals,  and  ia  desirous  to  hare  the  same  properly  explored  and 
worked" — that  '*P  is  willing  to  undertake  such  exploration  and 
working."  If,  **in  consideration  of  one  dollar  paid  to  him  by  P, 
agrees  to  giro  P  the  power  to  make  such  exploration  and  works,  as 
P  may  think  proper  for  such  purposes,  and  reduction  and  conversion 
of  the  minerals,  and  dispose  of  the  same;"  that  ff^reserres  to  him- 
self one-JifleetUh  part  of  all  such  minerals  and  metals,  alter  the  sace 
shall  have  been  rendered  fit  for  smelting,  free  and  clear  of  all  ex- 
penses; that  P  shall  commence  on  or  before,  &c.  Held,  upon  a  bill 
filed  by  the  assignee  of  P,  for  specific  execution  of  the  contract, 
that  P  was  only  bound  to  txpUtre  the  mines,  not  to  work  them,  and 
that  he  only  stipulated  to  explore  them  on  or  before  a  giren  day, 
and  therefore  specific  execution,  for  want  of  mutuality  in  the  con- 
tract, could  not  be  decreed.    Tyson  vs.  Waits^  124. 

5.  H,  who  was  in  embarrassed  circumstances,  called  a  meeting  of  his 
creditors,  with  the  approval  of  the  appellant,  one  of  them,  for  the 
purpose  of  asking  an  extension  of  credit.  The  appellant  said  he 
could  not  attend,  but  would  send  J,  his  clerk,  to  represent  htm  in 
**tho  most  favorable  manner.**  At  this  meeting  it  was  agreed,  that 
nothing  could  be  done  without  an  inventory  of*  iPa  property,  and 
that  he,  (H,)  should  go  to  Washington,  and  other  places  where  his 
goods  were,  to  make  out  one,  and  J  and  the  other  creditors  agreed, 
that  in  the  itiUrim  (five  doys,)  no  legal  proceedings  should  be  insti*. 
tnted  against  him.  Held:  That  J,  as  his  agent,  was  authorised  to 
enter  into  this  agreement  for  the  appellant,  and  that  it  was  a  posi' 
tive  contract  binding  upon  him,  and  founded  in  a  sufficient  consid- 
eration, both  on  the  part  of  the  debtor  and  the  other  creditors ;  and 
that  an  attachment  issued  by  the  appellant  on  the  goods  of  H,  in 
Norfolk^  Fa.,  the  day  after  this  agreement  was  made,  wai  in  fVaud 
thereof.    Oardnervt,  Litdis,  379, 

S.  When  creditors  assemble  for  sueh  a  purpose  at  above  stated,  there  is  a 
contract,  inler  «p,  meceflsarily  implied,  that  each  shall  6ot  in  good 
ftUh  and  do  nothing  to  frastraCs  theeoffimon  o^t,  a  breach  of 
which  vt  a  gros*  fMUd.    /i. 
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7.  On  the  1  ith  of  Jolj  1840,  N  O  leued  to  E  aad  O,  a  ^antU  quarrj, 
'  called  the  Fox  Roek  Quarry,  for  six  years,  to  commeivce  lOlh  of  No* 
Tember  1840.  The  leaseee  stipulated,  to  quarr/and  get  out  at  least 
40,000  cubic  feet  of  stone,  and  to  pay  therefor  one  and^-qnarter 
eents  per  foot,  amoonting  to  95^>  ot  to  pay  for  that  quantity  an. 
naally,  by  quarterly  instalments.  Before  the  execution  of  thisjlease, 
on  the  5th  of  July  1840,  the  lessor  gd?o  to  the  lessees  a  receipt,  ac- 
knowledging that  he  had  received  from  them  0866,  **to  be  returned 
them  in  granite  stone  to  the  amount  of  60,300  feet,  between  the 
10th  of  Norember  1840,  and  the  10th  of  November  1846,  from  my 
quarry,  known  by  the  name  of  Fox  Roek  Quarry.^    Held: 

1.  That  the  true  interpretation  of  the  ag^reement  between  the 
parties,  requires  these  two  papers  to  be  taken  together  as  one 
contract;  they  are  to  be  construed  with  mutual  reference  to 
each  other,  and  the  amount  mentioned  in  the  receipt  must  be 
considered  as  advanced,  on  account  of  rents  to  accrue  under 
the  lease. 

2.  The  intent  of  the  parties  no  doubt  was,  that  these  advances 
should  be  applied,  chronologically,  to  the  rents  aa  they  be- 
came  due ;  but,  upon  proof  that  only  a  part  had  been  so  applied, 
and  that  the  lessees  had  paid  other  moneys  in  liquidation  of 
prior  rents,  it  was  Held,  that  they  were  entitled  to  have  such 
advances  set  off  against  rents  accruing  subsequent  to  the  time 
when,  by  a  chronological  application,  prior  rents  would  have 
extinguished  them.  Owing*  et  al,  use  of  Green  vs,  Evury  and 
Oault,  405. 

$e«  CONSTITUTIONAI.  Law,  7. 

CONTRIBUTION. 

'  See  Principal  axd  Scrctv,  1. 2,  6. 
Limitation  op  Actions,  10. 

CONVEYANCES. 

See  FiUDD  and  Fraddulknt  Convkvanois. 

CORPORATIONS. 

See  Plbas  and  Pleadinos,  12. 

COSTS.    See  Piuctioe,  12. 

CO-SURETJES.    See  Principal  and  Surety. 

COURT  OF  CHANCERY. 

1.  A  father  died  in  1810,  leaving  a  widow  and  three  children.  lie  tras 
owner  of  freehold  and  leasehold  property.  The  widow  received 
the  rents  and  profits,  educated  the  children,  and|  in  1816,  married 
again,  settling  her  portion  of  the  estate  upon  herself  for  life,  with 
remainder  to  the  three  children.  In  1821,  she  settled  her  final  ad- 
xninistratioD  account,  and  passed  the  leasehold  titles  to  the  chil- 
dren. In  1824,  one  of  the  daughters  married ,  and,  with  her  husband , 
continued  to  live  with  the  mother,  as  before.    In  18S1,  all  the  parties 
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JDteraated  united  with  one  of  the  obUdren,  to  sell  a  portion  of  his 
father *s  estate.  He  received  the  purehaae  money,  and  released  his 
interest  in  4he  residue  to  his  two  sisters.  The  estate  was  worth  about 
fSOO  per  annum.  In  1842,  the  married  sister  furnished  an  account, 
admitting  in  1839,  '40  and  '41,  the  payment  to  her  of  sums  of  money 
monthly,  accompanied  with  a  letter  from  her,  stating,  that  *4n  1839, 
it  was  agreed,  I  should  receive  a  part  of  the  rent  out  of  my  father's 
estate."  In  that  account,  she  claimed  a  small  balance,  and  ofifered 
to  pay  her  proportion  of  taxes.  Held,  upon  a  bill  filed  in  1842,  for 
a  partition  and  sale,  that  under  such  circumstances,  the  widow  and 
mother,  with  the  consent  and  acquiescence  of  the  children,  received 
and  distributed  the  rents  of  the  property  up  to  1S39;  that  she  was 
not  an  intruder  into,  nor  a  voluntary  trustee  over  the  estate.  Sindall 
und  wtfe  vs.  Campbell  et  al. ,  66. 
■S.  That  in  such  case  the  land  being  sold,  and  account  of  rents  taken,  the 
allowance  to  the  widow,  in  lieu  of  dower  out  of  her  husband's  free- 
hold estate,  was  not  to  be  postponed  to  the  claim  of  the  children  for 
rents  and  profits.    lb. 

3.  That  the  letter  written  by  the  married  sister  to  her  mother,  in  1842, 

must  be  presumed  to  be  written  as  the  agent  of  her  husband,  and 
with  his  approbation  and  consent.    lb. 

4.  Between  1832  and  1839,  judgments  were  rendered  against  B  and  his 

sureties.  In  October  1839,  the  defendants,  B,  T,  P,  conveyed  their 
property  in  trust,  to  sell  and  pay  judgment  and  other  creditors, 
according  to  their  legal  priorities.  In  1840  and  1841,  the  trustees 
sold  parcels  of  the  estate  to  X),  and  the  purchase  money  was  applied 
by  him  in  discharge  of  elder  judgments,  which  were  thereupon  as- 
signed to  the  purchaser:  a  full  and  fair  ralue  was  paid  for  the  land. 
In  1838,  L  and  C  obtained  judgments  against  B  and  others,  and,  in 
1844,  revived  the  same,  by  scire  facias,  against  B  and  his  terre-ten- 
ants, of  whom  D  was  one.  The  judgment  of  L  and  C  was  jumor  to 
those  paid  off*  by  D.  The  purchaser,  when  the  sci.fa.  issued,  was  a 
non-resident,  and  not  returned  summoned  under  that  writ.  The 
judgment  being  revived,  L  and  C  were  proceeding  to  a  sale  of  the 
land,  under  the  lien  of  their  judgment  of  1838.  It  appearing  that 
the  amount  of  the  judgments,  prior  to  that  of  1838,  was  more  than 
the  value  of  the  whole  estate.  Held,  that  an  injunction  obtained 
by  D,  should  be  continued  until  final  hearing,  unless  L  and  C  would 
bring  into  court  the  sum  paid  by  D,  in  discharge  of  the  senior  judg- 
ments.   Barnes  et  a/.,  vs.  Dodge^  109. 

5.  The  defendants,  L  and  C,  not  having  assented  to  nor  participated  in 

the  formation  of  the  trust  created  by  B,  and  P  and  T,  nor  having 
ratified  the  same,  are  not  bound  by  its  terms,    lb. 

6.  The  complainant,  I>,  had  no  defence  at  law.    He  could  not  have  sue* 

cessfully  pleaded  to  the  sdrefadas.  He  could  not  have  maintained 
payment,  satisfaction,  or  release  of  the  judgment  of  L  and  C  at 
law,  or  that  B  was  not  seized  at  the  rendition  of  the  judgment.    Jk. 
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7.  But  in  equity^  la  do  combinattoti,  fraud,  or  UD&imeiB  appeared  in  the 

purchaae  of  the  land-^as  it  was  sold  for  its  fall,  utmost,  rafaie — as  the 
whole  purchase  money  had  been  ^>plied  bj  the  pnrchaaer,  to  the 
payment  of  the  judgments  fnior  in  date,  and  prtfemd  liens  on  the 
land,  and  as  there  then  remained  due  on  judgments  a  large  amount 
against  £,  prior  in  point  of  date  to  the  judgment  of  L  and  C,  and 
as  the  payment  of  the  judgment  of  L  and  C  out  of  this  land  was  be- 
yond the  reach  of  hope,  the  purchaser  is  entitled  to  relief  by  injunc* 
tion,  as  against  such  revived  judgment  and  execution  thereon.    A. 

8.  H,  senior,  devised  to  his  widow  one- third  of  his  personal  estate,  afler 

the  payment  of  debts  and  three  legacies,  amounting  to  f  1800.  If, 
junior,  the  executor,  gave  bond  for  the  payment  of  debts  and  lega- 
eies.  For  the  purpose  of  distribution  two  persons  were  chosen,  by 
whom  the  entire  personal  estate  of  the  deceased  was  appraised  at 
|3306;  and  the  executor  paid  his  mother,  in  1815,  one-third,  valued 
at  |1102.  In  1622,  H,  junior^  gave  his  notes  to  his  mother,  for  rent 
then  due  by  him.  These  she  assigned  to  the  appeUant.  In  1836, 
the  appellee  filed  his  bill  against  the  appellant,  alleging,  that  the 
widow  was  overpaid  by  the  executor^  by  inadvertence  and  mistake, 
|600  on  her  elaim  under  the  will;  that  the  appellee  also  boarded 
and  furnished  her  and  her  negroes.  Hklo  :  it  was  not  to  be  pre* 
sumed,  that  the  widow  claimed  under  the  will  of  H,  senior,  but  that 
she  claimed  and  received,  with  the  privity  of  the  executor,  what 
she  might  rightfully  have  claimed  sfter  rejecting  the  will,  one-third 
of  the  personal  property  after  payment  of  debts,  and  that  both  un- 
derstood her  true  position.    Hntehins  «s.  Hope,  119. 

9.  Any  fact  which  clearly  proves  it  to  be  against  conscience  to  execute 

a  judgment,  and  of  which  the  injured  party  could  not  have  availed 
himself  in  a  court  of  law,  or  of  which  he  might  have  availed  himself, 
but  was  prevented  by  fraud  or  accident,  unmixed  with  any  fault  or 
negligence  in  himself  or  his  agents,  will  justify  an  application  to  a 
court  of  equity.    Brieadive.  MeCauley,  190, 

10,  But  a  defence  cannot  be  set  up  in  equity  which  has  been  fully  and 

fairly  tried  at  law,  although  it  may  be  the  opinion  of  the  court,  that 
the  defence  ought  to  have  been  sustained  at  law.    Ib» 

11.  The  allegation  that  the  judgment  was  obtained  by  fraud.  Was  denied 

by  the  answer,  and  not  established  by  proof.  The  bill  contained  no 
allegation  that  the  complainant  was  defeated  at  law  by  accident  or 
surprise,  nor  does  it  aver  that  the  proof  he  now  offers  upon  the  ques- 
tion there  decided,  came  to  his  knowledge  after  the  trial  at  law. 
HcLD :  that  under  such  circumstances,  a  court  of  law  would  have 
refused  to  grant  a  new  trial,  and  there  is  certainly  no  ground  for  the 
interposition  of  a  court  of  equity.  lb. 
IS.  The  executor  of  J  Af  filed  a  bill  in  equity,  slleging ,  that  a  partner, 
ship  had  existed  between  his  testator  and  tlie  defendant  H,  and 
praying  fi>r  an  aceonnt  of  the  partnership  traneaotiwii^  and  that  a 
eertaiu  fhnd  in  the  hands  of  a  trustee,  to  which  B  wa«  entitled  in 
right  of  his  wife,  the  same  being  her  distributive  share  of  her  de- 
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ceased  Ikther'a  real  estate,  might  be  enjoined  and  set  apart  for  the 
payment  of  his  claim.  Held  :  That  the  complainant  had  no  lien, 
or  claim  in  equity,  on  this  fnnd,  diffbrent  fVom  any  other  creditor  of 
iP,  and  that  the  injunction  was  rigfhtly  dissolved,  and  the  bill  properly 
dismissed,     ManfCt  Bxe*r,  v».  Higgifu  and  Miller,  266. 

13.  A  coart  of  eqnity  will  not  aid  even  the  husband,  to  reduce  the  cAosct 
m  action  of  the  wife,  into  possessioi,  except  upon  terms  which 
proTido  for  the  support  of  ths  wife  and  her  children ;  much  less, 
then,  will  it  exert  its  power  to  effect  the  application  of  such  ehotea 
in  action t  to  the  payment  of  the  husband's  creditors :  and  thus  de- 
prive the  wife,  surtiTing  her  husband,  of  the  right  given  her  at  law, 
of  being  reinvested  with  all  the  cko$e$  in  action  not  reduced  into 
possession  by  the  husband,  during  coverture,     lb, 

14.  Where  there  was  a  general  impression  in  the  community  that  the 
sale  would  be  postponed,  and  this  was  known  to  the  exceptantt 
It  was  his  duty  to  communicate  the  fact  to  the  trustees,  and  his 
failnre  to  do  so,  would  present  an  insuperable  obstacle  to  the  inter- 
position of  a  court  of  equity,  in  his  favor,  to  set  aside  the  sale. 
Johnaon  vs.  Doraey,  26D. 

15.  A  sale  regularly  conducted,  and  fairly  made  under  the  authority 
of  a  court  of  chancery,  where  a  third  party,  a  stranger  to  the 
proceedings,  becomes  the  purchaser,  cannot  bo  disturbed  on  the 
ground  of  mistake,  unless  such  mistake  has  been  caused  by  the 
conduct  of  the  purchaser,  or  can  bo  traced  to  the  creditor,  for  whose 
use  tlie  property  was  sold,  or  to  the  trustee.     75. 

16%  The  land  in  this  case  sold  for  $12,422  25.  Held,  that  the  couH 
would  not  be  authorised  to  vacate  the  sale  upon  the  sin^^le  ground 
of  inadequacy  of  price,  even  assuming  the  property  to  be  worth 
$20,000 ;  the  estimate  placed  upon  it  by  the  exceptant.     Ih. 

17.  Inadequacy  of  price,  standing  by  itself,  is  not  sufficient  to  vacate  a 
sale,  unless  it  be  so  gross  and  inordinate,  as  to  indicate'some  mis- 
take or  unfairness  in  the  sale,  for  which  the  purchaser  is  responsi- 
ble, or  misconduct  or  fraud  in  tlie  trustee.    Jb, 

16.  Where  the  only  object  of  a  decree,  appointing  receivers  and  awarding 
an  injunction,  so  far  as  disclosed  upon  its  face,  was  to  provide 
for  the  safe  keeping  of  the  effects  of  the  defendant,  and  to  pre. 
vent  any  frsiidulent-  transfer  thereof;  and  where  such  decree  did 
not  state  that  the  ulterior  intent  of  the  court  was,  to  make  an  equi. 
table  distribution  of  the  funds,  and  contained  no  direction  to  the 
receivers,  to  give  notice  to  creditors  to  file  their  claims,  it  was 
Held  : .  That  this  decree  imposed  no  restrictions  upon  creditors  in 
prosecuting  their  claims,  either  at  law  or  in  equity,  and  a  judg- 
ment subsequently  recovered  by  a  creditor,  is  as  much  a  lien  on 
the  real  estate  of  the  defendant,  as  if  the  appointment  of  receivers 
&ad  never  been  made.    EllicQtt  va.  The  U,  S,  Insurance  Co,,  307. 

19'.  But  in  equity,  this  lien  attaches  onl^  to  such  interest  in  the  real 
estate,  as  the  defendant  had  therein  at  the  timo  the  receivers  were 
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appoiDted,  and  cannot  be  extended  to  the  inureaMd  value  of  the 
property,  resulting  from  payments  of  purchase  money  made  thereoa 
by  the  rcceiTers.    2b. 

2<^.  No  proceedings  of  the  court  requiring  creditors  to  bring  in  their 
claims,  for  the  purpose  of  receiving  their  distributive  shares  of  the 
properly  of  tho  defendant  in  the  hands  of  the  receivers,  adopted 
after  the  rendition  of  the  judgment,  can  operate  retroactively  to 
impair  the  validity  of  its  lien,     lb.' 

31.-  A  court  of  equity  will  not  restrain  a  creditor  from  prosecuting  his 
legal  remedy  against  the  peisonal  representatives  of  his  debtor, 
unless  there  is  a  decree  under  which  the  creditor  has  a  present 
right  to  come  in  and  prove  his  debt.     76, 

23.  If  the  decree  had  stated  the  ulterior  object  of  the  court,  in  placing 
the  effects  of  the  defendant  in  the  hands  of  receivers,  to  have  been, 
that  it  might  make  an  equitable  distribution  thereof  amongst  credi- 
tors, and  had  directed  the  receivers,  to  give  the  usual  notioe  tocredi. 
tors  to  file  their  claims,  then  any  creditor  who  should  institute  or 
continue  to  prosecute  a  suit  at  law,  to  recover  a  judgment  on  bis 
claim,  would  have  been  enjoined  on  application,  and  if  no  soeh 
application  were  made,  the  court  would  regard  his  judgment,  if 
obtained,  as  an  unwarrantable  interference  with  the  jurisdiction  it 
had  assumed,  and  reject  it  as  a  lien  on  the  property,  in  the  hands 
of  the  receivers.     lb. 

23.  A  bill  was  filed  by  the  appellee,  against  his  guardian,  and  tho  son. 
ties  in  his  guardian's  bond,  for  an  account,  in  which  it  was  stated, 
that  one  of  the  securities  in  said  bond  was  solvent.  IIcld,  that 
the  party  had  remedy  at  law,  and  the  bill  was  dismissed,  ^cwsoii 
et  a/.,  V9.  Davis,  345. 

24.  The  principle,  that  equity  will  consider  that  as  done  which  ought  to 
be  done,  is  an  established  maxim ;  but  the  court,  in  order  to  be  jus- 
tified in  regarding  an  act  as  done,  must  have  jurisdiction  of  the  case, 
and  be  able  to  insist  that  it  shall  be  done.  A  mere  parol  agree- 
ment to  execute  a  mot  tgnge,  is  one  of  which  a  court  of  chancery 
can  take  no  notice,  and,  of  course,  cannot  regard  it  as  performed. 
Clabaugh  and  Landers  vs.  Byerly^  354. 

35.  A  bill  was  filed  in  chancery  on  the  14th  of  September  1846,  by  the 
creditors  of  J,  alleging  his  insolvent  condition,  and  that  he  design, 
ed  to  give  an  undue  preference  to  certain  of  his  creditors,  especi- 
ally A  and  wife.  Upon  this  bill  an  injunction  was  granted,  re- 
straining J  from  giving,  and  A  and  wife  from  receiving,  any  such 
preference.  On  the  29th  of  the  same  month,  A  and  wife  filed  a  bill 
on  the  equity  side  of  Baltimore  county  court,  alleging  J*9  indebted- 
ness to  them  on  account  of  his  misapplication  of  certain  tnist  funds 
belonging  to  the  wife  of  il,  and  his  promise  to  secure  them  by  a 
conveyance  of  certain  real  estate,  which  he  had  failed  to  do,  and 
praying  that  he  might  be  decreed  to  pay  them  the  sum  thus  doe 
under  the  trust,    /answered  this  bill,  admitting  its  averments, 
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and  on  the  3l8t  of  October  a  decree  was  paned  by  BaUimar* 
county  court,  directing  J  to  bring  into  court  the  amonnt  ascer- 
tained and  admitted  to  be  due  to  the  compleinantB.  Held  :  That  the 
original  bill  of  the  14th  of  September,  drew  to  the  court  of  chancery 
the  whole  litigation  in  regard  to  the  distribution  of  J*8  estate; 
that  the  proceedings  oC  A  and  wife,  in  Baltimore  county  court,  were 
in  violation  of  the  chancellor's  injunction,  and  that  it  was  compe- 
tent for  the  court  of  chancery  to  restrain,  by  injunction,  the  execu- 
tion of  this  decree,  and  treat  the  whole  proceeding  in  said  county 
court  as  a  nullity.    Albert  and  Wife,  V8.  Winn  and  RotSt  446. 

96.  The  appropriate  remedy  for  A  and  wife  was,  in  chancery,  on  the 
original  bill,  that  court  haying  ample  power  to  afford  them  the  re- 
lief which  they  sought  in  another  form,  in  another  court  of  concur- 
rent jurisdiction,     lb. 

27.  A  lien  upon  certain  real  estate  was  given  by  a  mortgage,  to  secure  the 
payment  of  a  sum  of  money  to  be  ascertained  by  the  award,  of  two 
persons  to  be  chosen  by  the  parties  to  the  deed,  with  power  to  said 
persons,  in  case  they  disagreed,  to  chose  an  umpire.  And  the  said 
referees,  taking  the  data  stated  in  the  mortgage  as  their  rule  or 
guide,  were  to  make  out  their  award  and  return  the  same  to  the 
parlies  in  writing,  within  thirty  days  afler  their  appointment. 
Held  :  That  this  mortgage  was  a  security  and  lien  for  the  amount 
of  an  award  to  be  thus  made,  and  for  nothing  more,  and  the  award 
having  failed,  by  reason  of  misconduct  in  the  arbitrators,  the  mort- 
gagees can  have  no  relief  in  equity  upon  a  bill  for  the  sale  of  the 
mortgaged  property,  and  the  specific  execution  of  this  contract. 

Emery  et  a/.,  os.  Owingt^  488. 

S8.  The  parties  having  themselves  stipulated  the  mode  by  which  the 
amount,  to  be  a  lien  on  the  lands,  should  be  ascertained,  a  court  of 
equity  has  no  jurisdiction  to  compel  the  parties  to  adopt  any  other 
mode.     lb. 

See  Practice  in  Equity,  2. 

CREDITORS.     See  Contract,  5,  6. 

CUMBERLAND  ROAD. 

Su  Constitutional  Law,  3. 

CURTESY,  TENANT  BY, 

8u  Will  and  Testament,  4. 

DEBT  ACTION  OF. 
See  Civil  Actions. 

DEBTOR  AND  CREDITOR. 
See  Partnership,  &c.,  9. 

Court  of  Chancery,  18  to  23. 

DECREE. 

1.  A  decree  of  this  court  remanding  a  cause,  with  directions  for  fbrther 
proceedings  is,  as  to  all  questions  decided  by  it,  conclusive  and 
obligatory  upon  this  court  as  well  as  the  court  below,  and  no  error 

66      v.r 


INDEX. 

DECREE Continued. 

can  be  impnted  to  the  county  court  in  its  lubsequent  procoediog* 
conforming  thereto,  when  such  proceedings  aro  roviewud  on 'a  se- 
cond appeal  to  this  court.    J\ifong  m.  Bell,  244» 

DEEDS. 

See  Fraud  an"d  Fraudulent  Conveyances. 

DELIVERY.     See  Contract,  I,  2,  3. 

DELUSION. 
See  Insanity. 

DISCOVERY  BILL  OF. 

See  Constitutional  Law  ,  8. 

DOWER. 

See  Court  of  Chancery,  2. 

DUE  DILIGENCE. 

See  Bills  of  Exchange,  &c.,  11 

DURESS.    See  Fraud,  &.c.,  4. 

EVIDENCE. 

1.  Certain  negroes  owned  by  S,  remained  in  his  possession  until  1832, 

when  they  were  sent  to  the  farm  of  his  daughter.  They  continued 
there  until  1845,  when  they  were  replevied  by  the  executor  of  S, 
from  6.  The  defendant,  6,  proved,  that  S,  in  1841  or  1842,  said,  be 
bad  given  nearly  all  his  negroes  to  his  sons  and  daughter.  The  plain* 
tifi*  then  proposed  to  prove  the  declarations  of  the  daughter,  then 
sole,  that  her  father  had  said,  he  would  give  her  one-third  of  every 
thing  on  his  farm,  except  negroes,  and  would  loan  her  one-third  of  them 
daring  his  life,  and,  after  his  death,  would  give  her  one-half  of  them. 
Held,  as  the  defendant  relied  on  the  daughter's  right  of  property  to 
maintain  his  pleas,  the  declarations  made  by  her,  about  the  time 
she  obtain sd  the  slaves,  as  to  the  nature  and  character  of  her  posses- 
sion, may  be  used  to  rebut  the  evidence  cffered  by  the  defendant  to 
prove  property  in  her,  though  her  right  of  property  would  not  be  af- 
fected by  any  decision  in  this  case.     Gamer  vs.  Smith's  Ex'rs,  1. 

2.  A  witness,  the  neighbor  of  a  deceased  testator,  had  known  him  well 

for  twenty-five  years,  often  had  dealings  with  him,  and  would  never 
have  hesitated  to  buy  from,  or  sell  to  him,  land  or  negroes  for  any 
amount,  may  prove,  that,  in  his  opinion,  the  testator  was  of  sound 
and  disposing  mind  and  capable  of  executing  a  valid  deed  or  contract, 
during  all  the  period  of  the  witness's  acquaintance  with  him.  Brooke 
et  al,f  vs.  Tournsfiend,  10. 

3.  The  mere  naked  opinions  of  other  persons,  than  the  subscribing  wit- 

nesses to  a  ^1  ill,  not  occupying  the  position  of  medical  men,  are  in- 
admissible in  reference  to  the  mental  capacity  of  a  testator,  whose 
will  may  be  controverted,     lb. 

4.  The  impressions  made  upon  the  mind  of  a  witness,  by  the  conduct, 
'  manner,  bearing,  conversation,  appearance,  and  acts  of  a  testatcH', 

in  various  business  transactions,  is  not  mere  opinion;  it  is  knowledge^ 
and  strictly  analogous  to  the  cases  of  personal  identity  and  hand- 
writing,   id. 
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5.  In  an  action  of  debt,  against  a  surriring  partner,  he  pleaded  a  n- 
lease.  The  plaintiif  rejoined,  that  it  was  obtained  by  misrepresenta- 
tion and  fraud;  that  the  defendant  had  represented,  the  partner- 
ship was  not  able  to  pay,  and  could  not  pay,  more  tlian  about  one- 
fourth  of  the  debt,  when,  in  fact,  it  was  possessed  of  sufficient  prop- 
erty to  pay  the  whole  claim,  which  the  defendant  well  knew,  and 
that  in  consequence  of  the  said  false  and  fraudulent  representation, 
the  plaintiffs  executed  the  release.  The  plaintiffs  gave  general 
evidence  of  the  condition  of  the  partnership  affairs,  as  represented 
by  the  defendant  to  them,  the  alleged  insolvency  of  the  firm,  prior 
to  and  at  the  tim^  of  the  release,  and  that  the  firm  continued  until 
death  of  the  other  partner.  The  deceased  partner,  on  being  in- 
formed, prior  to  his  death,  of  the  settlement  with  the  plaintiffs  at 
one-third  of  their  claim,  said,  that  the  firm  had,  at  the  time  of  said 
alleged  settlement,  funds  sufficient  to  have  paid  the  plaintiffs  in  full, 
in  the  hands  of  the  defendant,  as  liquidating  partner.  Held,  that 
this  declaration  of  the  deceased  partner,  was  evidence  to  affect  the  de- 
fendant as  his  survivor.  Dortmiw,  et  al.,  vs  McCormick,  49. 
6.  Under  the  act  of  1813,  ch.  165,  executors  and  administrators,  to  whom 
letters  are  granted  in  the  District  cf  Columbia,  may  maintain  actions, 
and  recover  claims,  in  J)flarylandf  as  if  authorised  by  the  courts  of 
this  State.     Mangun  vs.  Welling^s  arfmV*,  7^. 

7.  Copies  of  their  letters  testamentary,  or  of  administration,  under  the 

seal  of  the  authority  granting  the  same,  are  sufficient  evidence  to 
prove  the  grant  thereof.     lb. 

8.  Declarations  of  one  of  the  administrators  of  an  intestate,  made  after 

his  decease,  but  before  the  grant  of  letters  of  administration,  are 
not  evidence  against  the  intestate's  estate;  and  the  fact  that  such 
administrator  is  interested  in  the  distribution  of  the  estate,  does  not 
make  any  difference  in  the  application  of  the  above  rule.     lb. 

9.  It  is  an  established  principle  of  evidence,  that  the  answer  of  one  de- 

fendant cannot  bo  read  in  evidence  against  his  co-defendant.  BrUseh 
v$.  Me  Cau/ey,  190. 

10.  A  draft  was  regularly  protested  for  non-payment,  in  Oeorgciown^ 
D.  C,  and  the  usual  noUctjs  to  the  drawer  and  endorsers,  deposited 
in  the  P.  O  ,  the  same  evening,  by  the  notary,  directed,  under 
cover,  to  B,  the  cashier  of  the  appalleo  in  Hagerstown*  It  was 
then  proved  by  B,  that  he  had  a  distinct  recollection  of  receiving 
these  notices,  and  is  sure  that,  on  the  same  day,  he  sealed  and  di- 
rected them  to  the  drawer  and  endorsers,  at  their  respective  post 
offices.  He  does  not  recollect  the  exact  time  of  their  receipt,  bat 
remembers  no  instance  where  such  notices  were  not  received  in 
due  time,  f.  e.,  on  tho  second  day  afler  their  date,  and  should  have 
remoinbersd  an  instance  of  longsr  delay  as  unusual.  That  the 
bank  has  a  regularly  appointed  messonger,  whose  duty  and  prac- 
tice it  is  to  come  to  the  bank  daily,  about  tho  hoar  of  closing,  when 
he  either  delivers  to  him  all  letters  and  notices  for  tho  P.  O.,  or 
when  he  leaves  before  tho  messenger  arrives,  placet  saoh  letters 
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earefallj  on  his  tublo,  and  there  is  a  general  nnderataDding  that 
the  meMenger  is  to  take  them.  lie  cannot  say  which  eoorae  was 
adopted  in  this  instance,  bat  did  not  find  the  notices  on  his  table 
next  morning,  and  has  never  so  found  them.  By  the  teller  of  the 
bank,  that  it  is  his  practica,  when  the  cashier  loaves  before  the  mes- 
senger arrives,  to  see  that  the  letters  are  taken  by  the  latter, — is 
very  particalar  in  this  respect,  and  recollects  no  instance  where  they 
were  not  taken  the  same  day.  By  the  messenger,  that  it  was  a  part 
of  his  daty  and  hie  invariable  eastern,  to  be  at  the  bank  at  the 
hour  of  closing,  or  very  soon  afler,  to  take  the  letters  and  notices 
i  to  the  P.  O.     He  either  receives  them  from  the  cashier  in  person, 

I  or,  if  he  has  left,  takes  them  from  his  table.     Has  never  failed  to 

I  obtain  them,  and  it  has  been  his  uniform  custom  to  deposit  them 

directly  In  the  P.  O.,  which  he  has  never  failed  to  do,  except  in  one 
instance  particularly  described.  Held  :  That  this  evidence  of  no* 
tice  of  non-payment  to  the  iodorser,  was  legally  sufficient  to  charge 
him,  and  to  warrant  an  instruction  to  the  jury  that  if  they  believed 
it,  they  must  find  for  the  plaintiff.  Bell  vs.  The  Hagersiown 
Bank,  216. 
11.  The  deposit  of  a  letter  in  the  post  office,  properly  directed,  and  in 
proper  time,  is  sufficient  to  charge  the  endorser  without  proof  of  its 
having  been  actually  received,  and  a  right  of  action  accrues,  with- 
out waiting  for  it  to  reach  its  destination.  lb. 
13.  The  testimony  of  the  ca&hier,  that  he  "sealed  and  directed  the  notices, 
both  to  the  drawer  and  endorser,  at  their  respective  post  offices,^ 
must  be  taken  to  mean,  that  he  knew  the  residence  of  both  to  bo 
oat  of  the  town,  and  directed  accordingly  through  the  proper  chan- 
nel, by  which  notice  would  reach  them.     Jb, 

13.  Whether  due  diligence  has  or  has  not  been  used,  and  whether  or  not 

legal  notice  has  been  given,  are  questions  of  law,  to  be  decided  by 
the  court,  unless  the  evidence  is  doubtful  or  contradictory.     Ib» 

14.  The  possession  of  the  note  by  the  appellees,  previously  endorsed  by 

them,  through  the  cashier,  their  agent,  and  produced  by  them  as 
their  cause  of  action,  ib  priina  facie  evidence  of  property  in  them, 
and  they  are  to  bo  regarded  os  the  bona  fide  owners,  notwithstand- 
ing the  subsequent  endorsements,  and  entitled  to  sue  upon  it.    lb. 

15.  A  party,  who  is  a  legal  plaintiff  on  the  record,  and  as  such  respon- 

sible for  the  costs  of  the  suit,  is  an  incompetent  witness  in  the 
cause,  upon  the  ground  of  interest.     Selby,  et  al.,  vs.  Clapton,  240. 

16.  In  cases  of  pedigree,  the  declarations  of  a  deceased  person,  and  of 

the  deceased  members  of  the  family,  are  admissible  to  prove  per  se, 
not  only  the  issue,  but  the  marriage,  nnd  the  rule  of  evidence  ad- 
mitting  such  declaration,  is  not  subject  to  the  qualification,  that 
cohabitation  must  be  first  shown  to  raise  the  inference  of  marriage. 
Copers,  ad'mr,  vs.  Pearce,  247. 

17.  It  is  upon  the  ground  of  necessity  that  these  declarations  are  admit- 

ted, as  an  exception  to  the  general  rale  excluding  hearsay  evidence. 
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cam  of  pedigree  being  often  incapable  of  proof,  and  depending  en- 
tirely upon  repotation.    lb, 

IS.  Cohabitation  ahne,  proved  between  parties,  as  man  and  wife,  is  suf- 
ficient to  raise  the  presumption  of  ]pg'\I  marringe,  when  the  partiea 
have  been  long  dead,  and  any  declarations  made  by  them,  as  to 
their  being  or  not  being  married,  m.iy  bo  used  to  strengthen  or 
weaken  this  presumption.    lb, 

19.  A  duly  authenticated  copy  of  a  guardian's  account,  passed  by  the 
orphans  court,  is  prima  facie  evidence  to  proTC,  that  at  the  date 
of  such  account,  the  wards,  in  whose  favor  it  was  stated,  were  mi- 
nors, and  that  the  accountant  was  their  guardian,  and  as  such, 
owed  them  the  amount  therein  stated  to  be  due  them.  l\ichard$ 
and  wife,  ve.  Swan,  et  al.,  366. 

SO.  A  guardian  passed  his  account  in  the  orphans  court  on  the  27th 
of  June  1843,  admitting  therein  a  large  indebtedness  to  his  wards. 
And  on  the  15th  of  July  1844,  executed  a  deed  and  bill  of  sale, 
conveying  certain  real  and  personal  estate  to  his  daughter.  Upon 
proceedings  by  the  wards  to  vacate  these  deeds,  as  fraudulent  as 
against  them  and  other  creditors,  it  was  Held  :  7  hat  the  admis- 
sions in  this  account  were  evidence  against  the  grantee  in  said 
deeds,  though  similar  admissions  in  the  answer  of  the  guardian, 
might  not  be  evidence  against  the  said  grantee,  his  co-defendant. 

lb. 

91.  Admissions  of  facts,  made  at  a  time  when  they  were  not  in  dispute, 
by  a  person  having  then  no  interest  to  make  false  admissions,  and 
making  them  to  charge  himself,  are  evidence  against  him,  and 
those  claiming  under  him  by  title,  subsequent  to  such  admissions. 

76. 

S9.  Reports  of  adjudged  cases,  are  not  evidence  of  what  is  the  law  of  the 
State  or  country  in  which  they  are  pronounced.  The  written  law 
of  foreign  countries  should  bo  proved  by  the  law  itself,  as  written, 
and  the  common  customary  or  unwritten  law,  by  wiinessee  acqvainU 
ed  with  the  law.     Gardner  vs.  Lewis,  377, 

53,  A  legal  plaintiff  on  the  record  is  not  a  competent  witness,  even  though 

the  party,  for  whose  use  the  suit  is  brought,  oflers  to  deposit  in  court 
any  sum  which  the  court  may  direct,  to  cover  the  liability  of  such 
plan  tiff  for  costs.  Owing  s,  et  al.,  use  of  Green,  vs.  Emery  ^ 
Gault,  405. 

54.  It  is  an  acknowledged  and  fixed  principle  of  universal  obligation,  re« 

suiting  from  the  comity,  and  respect  duo  from  one  judicial  tribunal 
to  another,  that  a  judgment  of  a  court  of  record  of  a  sister  State, 
is  in  itself  prima  facie  evidence  of  jurisdiction.     Bank  of  the  U,  S, 
vs.  Merchants  Bank  of  Baltimore,  416. 
JGfee  Bills  of  Exchanok  and  Promissort  Notes. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  trust  confided  to  an  executor,  is  defined  by  his  letters  testamen- 
tary, which  is  the  commission  under  which  he  acts.  OiMons,  Exc*r 
ofBHei/vs.  RiUy, 
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%  The  acts  of  Assembly  prescribe  the  mode  in  detftil,  in  which  this 
trust  is  to  be  performed.    lb, 

3.  An  admission  in  an  .answer,  that  two  persons  jointly  purchased  a  slaxe, 
does  not  prove  they  were  joint  tenants.  The  presumption  is,  that 
each  paid  one-half  of  the  purchase  money,  and  in  such  a  case,  where 
one  of  the  purchasers  dies,  the  other  is  not  entitled  to  the  whole  by 
survivorship,  but  the  executor  of  the  deceased  must  account  for  the 
moiety  of  his  testator,  as  of  other  portions  of  his  personal  /estate.   A. 

See  Evidence,  6,  8, 

FINES  AND  PENALTIES. 

See  CoNSTrrUTioNAL  Law,  8,  II. 

FOREIGN  JUDGMENTS. 

See  Pleas  and  Pleading,  10,  11,  12. 

FRAUD. 

See  Mortgage,  &,c.,  15. 

Paetnersbip,  &c.,  2,  3,4. 

Fraud  and  Fraudulent  Convetance«. 

FRAUD— FRAUDULENT  CONVEYANCES. 

1.  There  is  no  ascertained  rule  of  law  which  fixes  and  determines,  what 
acts  or  declarations  of  a  party  shall,  in  all  cases,  be  requisite  to 
establish  fraud.  Each  case  must  depend  upon  its  own  circumstaD. 
ces.     Richards  and  wife,  vs.  Swan,  et  a/.,  367. 

3.  The  conveyances  in  this  case  were  vacated,  upon  proof  that  they 
embraced  all  the  grantor's  property,  real  and  personal,  were  made 
to  his  daughter,  who  never  did  and  never  could  have  paid  the  con. 
sideratipns  expressed  in  them;  that  at  the  time  of  executing  them, 
the  grantor  was  greatly  in  debt,  and  shortly  aflerwards  applied  for 
the  benefit  of  the  insolvent  laws,  returning  no  property  in  his  sched- 
ule ;  and  that  the  whole  transaction  was  a  scheme  to  defraud  credi. 
tors.     lb. 

3.  Hand  G,  citizens  o^ Maryland,  entered  into  an  agreement  in  Washing- 

ton  city,  D.  C,  by  which  the  former  admitted  an  indebtedness  to  the 
latter,  and  agreed,  that  certain  goods  attached  by  the  latter  in  iVior. 
folk,  Va.,  should  be  the  properly  of  G,  and  directed  an  order  to  the 
officer,  in  whose  custody  said  goods  were,  to  deliver  them  to  Gj  and 
also  agreed,  that  certain  notes  then  given  by  one  T,  in  favor  otH, 
should  be  held  by  G,  fur  so  much  of  said  debt  as  the  Norfolk  goods 
failed  to  pay.  G  afterwards  removed  these  goods  and  notes  to  Ma- 
ryland, and  an  action  of  troter  was  instituted  against  him  by  L* 
the  trustee  in  insolvency  of  H,  (who  had  in  the  meantime  applied 
for  the  benefit  of  the  insolvent  laws  of  Maryland,)  alleging,  that 
this  transaction  was  in  fraud  of  the  creditors  of  H.  Held,  that 
the  validity  of  this  agreement  must  be  determined  by  the  laws  of 
Maryland,     Gardner  vs.  Lewis,  378. 

4.  Fraud  and  extortion  in  procuring  a  written  agreement,  if  establishsd, 

whether  it  be  technically  duress  or  not,  will  invalidate  the  instni- 
ment.     lb. 
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5.  If  an  inaolvent  could  himself  saccessfuUy  impeach  an  agrroement 

transferringr  property,  for  fraud,  the  property  remaina  in  him,  and 
is  transferred  to  bis  trustee,  who  then  acquires  a  right  to  sue  for  it, 
and  even  if  the  insolvent  could  not  sue  for  it,  being  pariiceps  erimi~ 
ni8f  yet  the  trustee  may.     lb, 

6.  Whether  a  deed  be  fraudalently  obtained  from  an  insolvent,  or  be  the 

result  of  fraud  practised  upon  him,  if  thereby  his  creditors  are  de. 
firauded,  the  trustee  is  tho  person  to  claim  the  property  in  their 
behalf.     lb, 

7.  H,  who  was  in  embarrassed  circumstances,  called  a  meeting  of  his 

creditors,  with  the  approval  of  the  appellant,  one  of  them,  for  the 
purpose  of  asking  an  extension  of  credit.  The  appellant  said  he 
could  not  attend,  but  would  send  /,  his  clerk,  to  represent  him  in 
'*the  most  favorable  manner."  At  this  meeting  it  was  agreed,  that 
nothing  could  be  done  without  an  inventory  of  Ws  property,  and 
that  he  (ff,)  should  go  to  Washington,  and  other  places,  where  his 
goods  were,  to  make  out  one,  and  J  and  the  other  creditors  agreed, 
that  in  the  inlerim  (five  days,)  no  legal  proceedings  should  be  insti- 
tuted against  him.  Held  :  That  J,  as  his  agent,  was  authorised  to 
enter  into  this  agreement  for  the  appellant,  and  that  it  was  a  posi- 
tive contract  binding  upon  him,  and  founded  in  a  sufficient  conside- 
ration, both  on  the  part  of  the  debtor  and  the  other  credKors,  and 
that  an  attachment  issued  by  the  appellant  on  the  goods  of  H,  in 
Mifolkf  Va.,  the  day  after  this  agreement  was  made,  was  in  fraud 
thereof.    lb. 

8.  When  creditors  assemble  for  such  a  purpose  as  above  stated,  there  is 

a  contract,  inter  se,  necessarily  implied,  that  each  shall  act  in  good 
faith  and  do  nothing  to  frustrate  the  common  object,  a  breach  of 
which  is  a  gross  fraud.    lb. 

9.  The  county  court  instructed  the  jury,ihat  if  they  found  that  the  debtor 

intended  to  transfer  hie  property  to  a  creditor  by  a  certain  agreement, 
and  at  the  time  of  such  agreement,  he  had  no  reasonable  expectation 
of  being  exempt  from  liability  or  execution  for  or  on  account  of  his 
debts,  without  applying  for  the  benefit  of  the  insolvent  lawal  and  that 
the  creditor  at  the  lime  had  notice  of  the  debtor's  condition  of  insol- 
vency,  then  such  transfer  was  made  under  a  view  and  intent  of  becom- 
ing an  insolvent  debtor,  with  intent  thereby  to  give  an  undue  and  im- 
proper preference  to  such  creditor,  and  vested  in  him  no  title  to  the 
property.  Held,  that  this  instruction  was  properly  granted,  ifr. 
10.'  Prior  to  the  act  of  1834,  ch.  293,  payments  eo  nomine^  by  an  insolvent 
debtor,  no  matter  what  his  views  or  expectations  might  be,  were  not 
declared  to  be  fraudulent  or  void.  Stewart  vs.  The  Union  Bank,  439, 

11.  In  this  case  it  was  Held,  that  the  payment  of  a  debt,  in  June  1832, 

by  parties  at  that  time  in  failing  circumstances,  and  who,  in  Octo. 
ber  of  the  same  year,  applied  for  the  benefit  of  tho  insolvent  laws, 
was  not  void  under  the  insolvent  system  as  it  then  existed,    lb, 

12.  In  this  case  the  court  decided,  that  a  deed  conveying  all  the  grantor's 

property  to  certain  trustees,  in  trust:    1st.  To  defray  the  expenses 
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BtteDding  the  execution  of  the  trust.  2Qd.  To  the  pajment  of  the 
several  creditors  named  in  the  schedule  annexed  to  tho  deed.  3rd. 
To  tbc  payment  of  the  claims  of  such  creditors  as  shall,  on  or  before 
a  given  day,  execute  end  deliver  to  the  trustees  full  and  absolute 
releases  and  acquittances  of  such  claims;  and  4th.  If  any  surplus 
shall  remain,  to  apply  the  same  to  the  satisfaction  of  the  claims  of 
all  other  creditors  of  the  grantor,  without  distinction  or  priority,  was 
fraudulent  and  void,  both  at  common  law,  and  under  the  statute  of 
tho  13/A  of  Elizabeth.  Albert  and  Wife,  vs.  Winn  and  Rom,  447— 
But  tee  note  at  the  end  of  the  case,  487. 

13.  Upon  review  of  all  ihe  authorities,  it  was  the  opinion  of  the  court 

in  that  case,  that  a  deed  which  docs  not  fairly  devote  ihe  property 
of  the  debtor,  in  desperate  circumstances,  to  the  payment  of  his 
creditors,  but  prescribes  to  them  the  terms  upon  which  they  shall 
receive  part  payment,  is,  in  law,  fraudulent  and  void.     lb. 

14.  Whore  a  conveyance  is  good  in  part  and  bad  in  part,  as  against  the 

provbion  of  a  statute,  it  is  void  in  toto,  although  there  be  no  frand 

intended.    lb. 
8u  Mortgage,  &c.,  1,  5. 
PaxrEEENCB  Deeds, 
Partnership,  &c.,  2,  3,  4. 
Gdardiak  AMD  Ward,  2. 

GUARDIAN  AND  WARD. 

1.  A  duly  authenticated  copy  of  a  guardian's  account,  passed  by  the  or- 

phans court,  is  prima  fade  evidence  to  prove,  that  at  the  date  of  such 
account,  the  wards,  in  whose  favor  it  was  stated,  were  minors,  and 
that  the  accountant  was  their  guardian,  and  as  such,  owed  them  the 
amount  therein  stated  to  be  due  them.  BAchard**  and  w^e,  vs.  Swan, 
et  al.,  366. 

2.  A  guardian  passed  his  account  in  the  orphans  court  on  the  27th  of 

June  1843,  admitting  therein  a  large  indebtedness  to  his  wards. 
And  on  the  15th  of  July  1844,  executed  a  deed  and  bill  of  sale,  con- 
veying certain  real  and  personal  estate  to  his  daughter.  Upon  pro- 
ceedings by  the  wards  to  vacate  these  deeds,  as  fraudulent  as  against 
them  and  other  creditors,  it  was  Held  :  That  the  admission  in  this 
account  were  evidence  against  the  grantee  in  said  deeds,  though 
similar  admissions  in  the  answer  of  the  guardian,  might  not  be  evi- 
dence against  the  said  grantee,  his  co-defendant.    lb. 

3.  Where  a  guardian  has  been  removed  by  order  of  the  orphans  court, 

the  ward  may,  during  his  minority,  come  into  court  by  his  next 
friend,  and  call  such  guardian  to  account.^  lb. 

4.  Where  the  prochein  ami  of  an  infant  dies  during  the  prosecution  of  the 

suit,  the  court  will  appoint  another.    lb. 

HUSBAND  AND  WIFE. 

See  Court  of  Chancert,  13. 
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^-■V^AOBQUACY  OF  PRICE. 

1*  The  land,  in  this  ease,  was  sold  at  trustees  sale  for  ( 12,429.35. 
HsLD,  that  the  coart  woald  not  be  authorised  to  vacate  the  sale 
upon  the  single  groand  of  inadequacy  of  price.  Even  assuminfr  the 
property  to  be  worth  $'20,000,  the  estimate  placed  upon  it  by  the 
exceptant.  Johnson  vt.  Dorseyy  269. 
^.  Inadequacy  of  price,  standing  by  itself,  is  not  sufficient  to  vacate  a 
sale,  unless  it  bo  so  gross  and  inordinate,  as  to  indicate  some  mis. 
take  or  unfairness  in  the  sale,  fbr  which  the  purchaser  is  responsi- 
ble, or  misconduct  or  fraud  in  the  trustee.  16, 
^e€  Salbs  Br  Trustees. 

^^X^XCTMENT. 

1.  An  indictment  foanded  upon  the  act  of  1847,  ch.  193,  will  be  defoc* 

tiVe,  unless  it  describe  the  party  accused,  as  a  licensed  tavern  keeper 
or  a  licensed  retailer  of  spirituous  liquors,  they  being  the  class  of 
persons,  upon  whom  alone,  the  provisions  of  the  act  were  designed 
to  operate.     Bode  ts.  The  State,  327. 

2.  Where  a  statute  contains  an  exception,  so  incorporated  with  its  en. 

acting  clause  that  the  one  cannot  be  read  without  the  other,  the 
rule  of  pleading  is,  that  tlie  indictment  must  negative  the  exception ; 
but  whore,  after  general  words  of  prohibition,  an  exception  is  cre- 
ated in  a  subsequent  clause  or  section,  it  mUst  be  interposed  by  the 
accused  as  a  matter  of  defence.     lb, 

3.  But  this  rule  has  no  application  to  an  indictment  under  the  act  of 

1847.  That  act,  by  its  true  construction,  being  confined  and  lim. 
ited,  in  its  character  and  prohibitions,  to  a  designated  class,  theie 
are  no  exceptions  to  be  negatived,  or  to  be  pleaded  by  the  accused, 
as  a  matter  of  defence.     26. 

4.  The  provisions  of  this  act,  with  respect  to  the  forfeiture  of  the  license 

of  the  party  convicted  a  second  time  for  the  same  offence,  clearly 
establishes  the  necessity  of  incorporating  into  the  indictment  a  de- 
scription of  the  party  charged.     76, 

INFANT,    See  Guardian  and  Ward. 

INJUNCTION. 

1.  Injunction  causes  upon  motions  to  dissolve,  are  usually  heard  on  bill 

and  answer.     Allegations  in  the  answer,  not  responsive  to  the  bill, 

without  proof,  do  not  affect  the  injunction.    HutehinB  vs.  Hope, 

119. 
iSfee  Court  or  Chancery,  4,  7« 

PRACTICE  in  EQurrr,  4,  9, 

INSANITY. 

1.  It  is  an  error  to  suppose,  that  the  maxim,  <*once  insane,  is  presumed 

always  to  be  insane,"  is  unqualified  in  its  character,  or  of  universal 
application.     Brooke  et  al.t  vs.  Toumshend,  10. 

2.  A  continuing  insanity  is  never  to  be  presumed,  where  the  malady  or 

delusion  under  which  the  testator  labored,  was,  in  its  nature,  acci- 
dental and  temporary.    76. 

67  V.7 
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INSAN ITY  .^Continued. 

3.  Where  there  is  proof  of  ^neral  rationality,  and  also  of  delusion,  in  a 

testator,  it  would  be  an  encroachment  on  the  rights  of  the  juiy  for 
the  court  to  assume,  that  the  delusion  under  which  the  testator 
labored,  was  habitual,  and  therefore  put  the  onus  of  proof,  that  he 
was  free  of  such  delusion  at  the  execution  of  his  will,  on  the 
careatees.    lb. 

4.  The  character  of  the  delusion  under  which  a  party  labors,  as  whether 

temporary  or  habitual,  is  within  the  exclusive  province  of  the 
jury.    lb. 

5.  Where  there  is  testimony  in  a  cause  conducing  to  prove,  that  a  will 

was  the  direct  consequence  of  the  delusion  under  which  the  tes- 
tator labored;  a  delusion  calculated  to  pervert  his  judgment  with 
aespect  to  the  disposition  of  his  estate,  it  is  perfectly  clear,  that  he 
eould  not  be  considered  as  possessing  a  testamentary  capacity,  al- 
though,, upon  other  subjects,  he  may  have  been  rational  and  sane. 

lb. 
INSOLVENT  DEBTOR. 

1.  By  the  act  of  1805,  ch»  110,  and  its  supplements,,  the  whole  adminis- 

tration of  the  property  of  the  insolvent,.beginning  with  the  sale  and 
ending  in  distribution,  is  devolved  upon  the  county  court  through 
their  trustee,  and  their  judgment  in  all  matters  appertaining  to  it 
is  conclusive;  because  these  are  the  exclusive  subjects  of  the  special 
jurisdiction  conferred  by  that  act.    Carter  and  wife,  vs.  Dennison,  158. 

2.  ff  and  O,  citizens  of  Maryland,  entered  into  an  agreement  in  Wtuh* 

ingion  city,  D.  C,  by  which  the  former  admitted  an  indebtedness 
to  the  latter,  and  agreed  that  certain  goods  attached  by  the  latter  in 
Norfolk,  Va.,  should  be  the  property  of  &..  and  directed  an  order  to 
the  officer  in  whose  custody  said  goods  were,  to  deliver  them  to  G., 
and  also  agreed  that  certain  notes  then  given  by  one  T.,  in  favor  of 
H.,  should  be  held  by  O.,  for  so  much  of  said  debt,  as  the  Norfolk 
goods  failed  to  pay.  G.  afterwards  removed  these  goods  to  Mary- 
land, where  an  action  of  trover  was  instituted  against  him,  by  L^ 
the  trustee  in  insolvency  of  H.,  (who  had  in  the  meantime  applied 
for  the  benefit  of  the  insolvent  laws  of  Maryland,)  alleging  that 
this  transaction  was  in  fraad  of  the  creditors  of /I.  Akld:  that  the 
validity  of  this  agreement,  most  be  determined  by  the  laws  ofMmry- 
Umd,    Gardner  v§.  Lewit,  378. 

3.  If  an  insolvent  could  himself,  succossfully  impeach  an  agreement* 

transferring  property,  for  fraud,  the  property  remains  in  him,  and 
is  transferred  to  his  trustee,  who  then  acqaires  a  right  to  sae  for  it, 
and  even  if  the  insolvent  could  not  sue  for  ii,  being  particepe  crtm- 
inio,  yet  the  trustee  may,     Ih. 

4.  Whether  a  deed  be  fraudulently  obtained  from  an  insolvent,  or  be  the 

result  of  fraud  practised  upon  him,  if  thereby  his  creditors  are  de- 
frauded, the  trustee  is  the  person  to  claim  the  property  in  their  be- 
half,   lb, 

5.  By  our  laws,  all  the  property  of  an  insolvent,  wherever  situated,  is 

conveyed  to  the  trustee,  and  though  other  States  may  not  so  declare 
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INSOLVENT  DEBTOH.^Continued, 

in  regard  to  property  for  which  the  trusteo  brings  fuit  in  their 
coartfl,  yet,  if  the  property  be  brought  back  to  Maryland^  our  court* 
will  regard  it  as  part  of  the  trust  fund,  to  which  the  trustee  is  onti. 
tied.  Jb. 
€.  Where  our  statutes  declare  the  deed  of  an  insolvent  fraudnlont,  al. 
though  our  courts  cannot  meddle  with  the  property  while  without 
our  territory,  still  here,  it  is  regarded  as  part  of  the  trust  fund,  and 
if  it  be  brought  into  Maryland,  they  will  entertain  a  suit  for  it,  and 
in  deciding  such  suit,  will  be  governed  by  the  statutes  of  Maryland, 
disregarding  the  lex  rei  sita.    Ih. 

7,  It  is  not  necessary  for  the  trustee,  in  order  to  recover  in  trover  goods 

fraudulently  obtained  from  the  insolvent,  to  pay  or  tender  to  the 
defendant  the  money  he  paid  to  the  insolvent  at  the  time  when  the 
fraudulent  agreement  was  entered  into,  and  as  a  consideration 
therefor.     i6. 

8,  The  act  of  1834,  making  void  conveyances  made  by  applicnnts  for  the 

benefit  of  the  insolvent  laws,  does  not  npply  to  any  case  where  the 
creditor  or  security  receiving  such  conveyance,  shall  appear  not  to 
have  notice  of  the  condition  of  insolvency  of  the  debtor,    lb, 

9,  The  county  court  instructed  the  jury,  that  if  they  found,  that  the 

debtor  intended  to  transfer  his  property  to  a  creditor  by  a  certain 
agreement,  and  at  the  time  of  such  agreement,  he  had  no  reasona- 
ble expectation  of  being  exempt  from  liability  or  execution,  for  or 
on  account  of  his  debts,  without  applying  for  the  benefit  of  the  in- 
solvent laws,  and  that  the  creditor  at  the  time,  had  notice  of  the 
debtor *s  condition  of  insoIy«Dcy,  then  such  transfer  was  made  under 
a  view  and  intent  of  becoming  an  insolvent  debtor,  with  intent  there- 
by to  give  an  undue  and  improper  preference  to  such  creditor,  and 
vested  in  him  no  title  to  the  property.  Held,  that  this  instruction 
vz-as  properly  granted.    Ih, 

10.  It  is  for  the  legislature  and  not  for  the  courts  to  judge,  what  shall 

be,  at  any  particular  period,  the  policy  of  the  insolvent  system.  The 
business  of  courts  is  faithfully  to  interpret  the  laws,  without  any 
regard  to  the  private  notions  of  the  judges  touching  the  policy  of 
this  or  that  provision.     Stewart  vs.  Union  Bank,  439, 

11.  Prior  to  the  act  of  1834,  ch.  293,  payments  eo  nomine  by  an  insolvent 

debtor,  no  matter  what  his  views  or  expectations  might  be,  were 
not  declared  to  be  fraudulent  or  void.    lb, 
13.  The  acts  of  1812,  ch.  77,  and  1816,  ch.  21,  though  avoiding  many 
acts  done  by  an  insolvent,  yet  do  not  include  in  the  number  an  ac- 
tual payment  of  money,  bona  fide  due  by  him.    Ib» 
13.  In  this  case  it  was  Held,  that  the  payment  of  a  debt  by  parties,  at 
that  time  in  failing  circumstances,  and  who  in  October  of  the  same 
year,  applied  for  the  benefit  of  the  tnaolvent  laws,  was  not  void 
under  the  insolvent  system  as  it  there  existed.    Jb. 
INTEREST. 

See  Practice,  7. 
JOINT  DEBTORS. 

See  LiMiTATioir  of  Actiomb,  7,  8,  9. 
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JOINT  TENANTS, 

1.  The  admisaion  in  an  answer  Uiat  two  persons  purchased  a  slave,  does 
not  prove  they  were  joint  tenants.  The  presumption  ifi,  that  eacli 
paid  ono-half  of  the  purchase  money,  and  were  tenants  in  common. 
Oibbont,  ex'cr  of  Riley,  vs,  Riley t  81. 

S.  In  such  a  case,  where  one  of  the  parchasers  dies,  the  other  is  not  en* 
titled  to  the  whole  by  surrivorship,  but  the  executor  of  the  deceased, 
must  account  for  the  moiety  of  his  testator,  as  of  other  portions  of 
his  personal  estate.    lb. 

JUDGMENT  AT  LAW. 

I,  Where  the  only  object  of  a  decree,  appointing  receivers  and  awarding^ 
an  injunction,  so  far  as  disclosed  upon  its  face,  was  to  provide 
f9r  the  safe  keeping  of  the  effects  of  the  defendant,  and  to  pre. 
yent  any  fraudulent  transfer  thereof;  and  where  such  decree  did 
not  state  that  the  ulterior  iotent  of  the  court  was,  to  make  an  equi- 
table distribution  of  the  funds,  and  contained  no  direction  to  the 
^ceivers,  to  give  notice  to  creditors  to  file  their  claims,  it  was 
Hkld  :  That  tliis  decree  imposed  no  restrictions  upon  creditors  in 
prosecuting  their  claims,  either  at  law  or  in  equity,  and  a  judg- 
ment subsequently  recovered  by  a  creditor,  is  as  much  a  lien  on 
the  real  estate  of  the  defendant,  as  if  the  appointment  of  receiver* 
had  never  been  made.    Ellieott  vs.  The  U,  S,  Insurance  Co,,  307. 

9.  No  proceedings  of  the  court  requiring  creditors  to  bring  in  their 
claims,  for  the  purpose  of  receiving  their  distributive  shares  of  the 
property  of  tho  defendant  in  the  bands  of  the  receivers,  adopted 
after  the  rendition  of  the  judgment,  can  operate  retroactively  to 
impair  the  validity  of  its  lien,     lb, 

3.  A  court  of  equity  will  pot  restrain  a  creditor  from  prosecuting  hie 

legal  remedy  against  the  peisonal  representatives  of  his  debtor, 
unless  there  is  a  decree  under  which  the  creditor  has  a  preeent 
right  to  come  in  nnd  prove  his  debt.     76, 

4.  If  the  decree  had  stated  the  ulterior  object  of  the  court,  in  placing 

the  effects  of  the  defendant  in  the  hands  of  receivers,  to  have  been, 
that  it  might  make  an  equitable  distribution  thereof  amongst  credi- 
tors, and  had  directed  the  receivers,  to  give  the  usual  notice  to  credi. 
tors  to  file  their  claims,  then  any  creditor  wJio  should  institute  or 
continue  to  prosecute  a  suit  at  law,  to  recover  a  judgment  on  his 
claim,  would  have  been  enjoined  on  application,  and  if  no  soch 
application  were  made,  the  court  would  regard  his  judgment,  if 
obtained,  as  an  unwarrantable  interference  with  the  jurisdiction  it 
had  assumed,  and  reject  it  as  a  lien  on  the  property,  in  the  hands 
of  the  receivers,  /d. 
See  Court  of  Chakcert,  4,  7. 
PRAcricB  IN  EIquitt,  9, 13. 

LiKN. 

JUDGMENTS  OF  OTHER  STATES. 
See  CoKtTiTUTioNAL  Law,  14,  15. 
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JURISDICTION. 

1.  A  bill  wa9  filed  in  chancery  on  the  14lh  of  September  1846,  bj  the 
creditors  of  J,  alleging  his  insolvent  condition,  and  that  he  design, 
ed  to  give  an  undue  preference  to  certain  of  his  creditors,  especi- 
ally A  and  wife.  Upon  this  bill  an  injunction  was  granted,  re- 
straining  J  from  giving,  and  A  and  wife  from  receiving,  any  such 
preference.  On  the  29th  of  the  same  month,  A  and  wife  filed  a  bill 
on  ihe  equity  side  of  Baltimore  county  court,  alleging  J*a  indebted- 
ness to  them  on  account  of  his-miwipplicalion  of  certain  trust  funds 
belonging  to  the  wife  of  A,  and  his  promise  to  secure  them  by  a 
conveyance  of  certain  real  estate,  which  he  had  failed  to  do,  and 
praying  that  he  might  be  decreed  to  p&y  them  the  sum  thus  due 
under  the  trust.  J  answered  this  bill,  admitting  its  averments, 
and  on  the  31st  of  October,  a  decree  was  passed  by  Baltimore 
county  court,  directing  J.  to  bring  into  court  the  amount  ascer- 
tained and  admitted  to  be  due  to  the  complainants.  Held:  That 
the  original  bill  of  the  14th  of  September,  drew  to  the  court  of 
chancery  the  whole  litigation  in  regard  to  the  distribution  of  J^«  es- 
tate ;  that  the  proceedings  of  A  and  wife,  in  Baltimore  county 
court,  were  in  violotion  of  the  chancellor's  injunction,  and  that  it 
was  competent  for  the  court  of  chancery  to  restrain,  by  injunction, 
the  execution  of  this  decree,  and  treat  the  whole  proceeding  in  said 
county  court  as  a  nullity.  Albert  and  wife,  m.  Winn  and  Ross,  447. 

2.  The  appropriate  remedy  for  A  and  wife  was^  in  chancery,  on  the 

original  bill,  that  court  having  ample  power  to  afford  them  the  re- 
lief which  they  sought  in  another  form,  in  another  court  of  concur- 
rent jurisdiction,     lb. 

3.  The  case  of  Ellieott  vs.  The  17.  S,  Insurance  Co.,  ante,  307,  is  dis- 

tinguished from  this  case,  and  is  not  in  conflict  with  it.     lb. 
See  Plbas  and  Pleadings,  9,  10. 
Court  of  Chancery,  22. 

LACHES.     See  Lapse  of^Timb,  3. 

LAPSE  OF  TIME. 

1.  Long  acquiescence  and  lapse  of  time  in  obedience  to  the  statute  of  lim- 

itations, is  a  bar  to  a  bill  for  an  account.     Sindall  and  tr^e,  vs.  Camp- 
hell  et  al.,  66. 

2.  After  a  lapse  of  twenty  years,  it  is  too  late  to  open  a  settlement  of 

accounts,  upon  the  ground  of  inadvertency,  when  both  parties  knew 
their  rights.     Hutchins  vs.  Hope,  119. 

3.  Where  a  subsequent  mortgagee  knew  of  the  existence  of  a  prior  mort- 

gage at  the  time  his  own  was  executed,  in  September  1842,  but  made 
no  complaint  until  February  1844,  it  was  Held,  that  by  such  a  de- 
lay,  he  had  lost  his  equity,  if  any  ever  existed,  in  his  favor.     C/o. 
baugh  and  Launder$  ts.  Byerly,   354. 
See  Limitation  of  Actions. 

LEGISLATURE. 

Su  Construction  of  Acts  and  Statutes^ 

LEAS&-LESSOR— LESSEE.     See  Contract,  7. 


534  1ND£X. 

LEX  REI  SlTif:. 

See  Iksolvcnt  Debtor,  6. 

LICENSE.     See  Sunday  Law,  1,  2,  8. 

LIEN. 

1.  Tho  lien  which  p&rtners  have  upon  the  partnership  propertj,  to  en- 
forco  its  application  to  the  payment  of  the  partnership  debta,  attach- 
es to  all  their  joint  property,  but  relates  no  further.  »Vofiii*«  Exc'r 
OS.  Higgins  and  Miller,  265. 

SU  JUX>GM£NT   AT  LaW. 

Court  of  Chancbrt,  18  to  23,  27,  28. 
Practice  in  £quits,24. 

LIMITATION  OF  ACTIONS. 

1.  An  action  was  instituted  in  March  1843,  upon  receipts  dated  in  1838, 
for  money  to  be  paid  to  certain  creditors  of  the  administratrix  of  the 
plaintiff,  and  in  case  of  the  refusal  to  receive  tho  fund,  it  was  to  be 
repaid  to  the  intestate.     In  183^,  all  the  creditors  were  paid,  except 
one  who  refused  to  receive  his  proportion  of  the  fund.    The  defen. 
dant  itithin  three  yeara,  said  that  ho  had,  shortly  after  the  refusal 
of  the  unpaid  creditor,  to  receive  his  proportion  of  the  money,  loan- 
ed the  amount  offered  to  him  and  lost  it:  that  his  motive  in  makin^r 
the  loan  was  to  get  rid  of  the  money,  and  he  never  would  pay  it  un- 
less the  law  compelled  him.     Held  :  That  these  declarations  were 
admissions,  that  the  money  had  never  been  returned  by  the  defen- 
dant ;  acknowledgments  of  a  present  subsisting  debt,  due  by  him 
and  furnished  no  moral  or  legal  excuse,  why  he  should  not  pay  the 
debt.     The  defendant's  duty  was,  to  return  the  money  and  not  risk 
it  by  a  loan.     Carter  vs.  Cross,' 4 3. 
3.  Where  equity  and  law  have  concurrent  jurisdiction  over  the  same 
subject  matter,  the  plea  of  limitations  is  equally  available  in  both 
tribunals.     In  such  case,  equity  follows  the  law.     Sindall  and  «q/c, 
vs.  Campbell  ei  al, ,  66. 

3.  Long  acquiescence  and  lapse  of  time  in  obedience  to  the  statute  of 

limitations  is  a  bar  to  a  bill  for  an  occount,     lb. 

4.  Jf^Sf  B,  partners  in  trade,  made  their  promissory  note,  payable  to 

H,  or  order:  after  it  was  due  for  more  than  three  years,  and  after 
the  dissolution  of  the  house,  it  is  not  competent  for  one  of  the  part- 
ners to  revive  the  remedy  on  the  note  against  the  three,  so  as  to 
avoid  the  plea  of  limitations.    EllicoU  vs,  AlcAob,  85. 

5.  A  plainti£f,  who  seeks  to  extricate  a  case  from  the  act  of  limitations, 

must  shew  a  new  promise,  within  three  years  prior  to  the  institution 
of  the  suit,  either  express  or  implied.    Ih. 

6.  It  is  not  the  mere  acknowledgment  of  a  subsisting  indebtment,  which 

removes  the  bar.  Where  a  debt  is  admitted  to  be  due,  the  law  raises 
a  promise  to  pay  it,  and  it  is  this  new  promise,  either  made  in 
express  terms,  or  deduced  from  an  acknowledgment,  as  a  legal  im- 
plication, which  is  to  be  regarded  as  reanimating  the  old  promise,  or, 
as  imparting  vitality  to  the  remedy,  extinct  by  lapse  of  time.    lb. 
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LIMITATION  OF  ACTIONS.— Con*mii«rf. 

7.  Bj  withdrawing  from  a  joint  debtor  the  protection  afforded  him  by  the 

act  of  limitations,  he  ia  subjected  to  a  new  liability.  It  practically 
and  necessarily  imposes  upon  him  a  new  liability.    lb. 

8.  The  case  of  tVkitcomb  vs.  JVhUing,  9  Doug.,  652,  adopted.    Part  pay- 

ment of  principal  and  payment  of  ialerest,  before  the  statute  has 
attached,  made  by  one  joint  debtor,  is  a  payment  by  all,  and  lakes 
the  case  out  of  the  bar.    lb. 

9.  A  defendant  is  not  benefiUed  by  the  part  payment  of  a  debt  barred  by 

the  acts  of  limitations,  when  the  partial  payment  is  made.    lb. 

10.  One  co-promissor,  who  pays  a  debt  barred  by  the  act  of  limitations, 

against  the  consent  of  his  co^ebtor,  cannot  maintain  an  action  for 
contribution  against  such  co-debtor.    Jb. 

11.  The  case  of  Ward  vs.  HoweU,  5  H.  Sf  J.,  60,  does  not  decide  any  thing 

upon  the  subject  of  limitations.    The  remark  of  the  court  on  that 
subject,  is  a  dietwn,    lb. 
See  Laps  a  or  Tims. 

LIMITED  JURISDICTION, 

See  Appeal,  4,  12. 

LOTTERIES. 

See  Constitutional  Law,  8. 

MARRIAGE,  PROOF  OF. 
See  Etidence,  16,  18. 

MAXIMS  AND  GENERAL  RULES  OF  LAW. 

1,  The  principle,  that  equity  will  consider  that  as  done  which  ought  to 

be  done,  is  an  established  maxim;  but  the  court,  in  order  to  be  jus- 
tified in  regarding  an  act  as  donci  must  have  jurisdiction  of  the  case, 
and  be  able  to  insist  that  it  shall  be  done.  A  mere  parol  agree- 
ment to  eiLccuto  a  mortgage,  is  one  of  which  a  court  of  chancery 
can  take  no  notice,  and,  of  course,  cannot  regard  it  as  performed. 
Clabaugh  and  Landtre  vs.  Byerly,  354. 

2,  It  is  for  the  legislature,  and  not  for  the  court  to  jndge^what  shall  be, 

at  any  particular  period,  the  policy  of  the  insolvent  system.  The 
business  of  courts  is  faithfully  to  interpret  the  laws,  without  any 
legard  to  the  private  notions  of  the  judges,  touching  the  policy  of 
this  or  that  provision.  Stewart  V9.  The  Union  Bankt  439. 
3k  It  is  an  error  to  suppose  that  the  maxim  **onco  insane  is  presumed  al. 
ways  insane,**  is  unqualified  in  its  character  and  of  universal  appli. 
cation.    Brooke,  et  al.,  vs.  Townshend,  10. 

MERGER. 

1.  At  common  law,  the  original  cause  of  action  is  extinguished  or 
merged  by  a  judgment,  which  is  conclusive  evidence  of  indebtment 
between  the  parties,  with  respect  to  the  subject  matter  adjudicated. 
Bank  of  the  U.  S.,  v$.  Merchants  Bank  of  Baltimore f  416. 

MINES.     See  Specific  Pxuformanoe,  1. 

MISTAKE. 

See  Lapse  of  Time,  2. 
CouET  OF  Chancery,  8. 
Sales  by  Trustees,  2. 
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MORTGAGE-MOliTGAGOR— MORTGAGEE. 

1.  Where  there  are  two  mortgagea  of  the  same  property,  that  which  is 

first  recorded  ha  a  preference  under  the  act  of  1825,  oh.  203,  and 
a  sabecqciout  mortgagee  can  have  no  relief  against  a  mortgage  exe. 
cuted  and  recorded  prior  to  his  own,  unless  he  can  show  it  to  be 
fdudulent  as  against  him.    Clabaugh  and  Landers,  vs  Byerly,  354. 

2.  A  mere  parol  agreement  to  execute  a  mortgage,  Is  one  of  which  a 

court  of  chancery  can  take  no  notice,  and  of  course  cannot  regard  it 
as  performed.     16. 
3;  The  recitals  in  a  subsequent  mortgage,  cannot  prejudice  the  rights  of 
a  prior  mortgagee,  acquired  before  its  execution.     lb. 

4.  The  rule,  that  a  prior  mortgagee,  who  witnesses  a  subsequent  mort- 

gage, without  disclosing  his  own  incumbrance,  will  be  postponed  to 
sucli  subsequent  mortgage,  does  not  apply  where  tho  prior  mort- 
gage is  recorded.     lb. 

5.  Mere  silence  is  not  sufficient  to  affect  the  right  of  the  prior  niortga. 

gee.  There  must  be  actual  ft  and  charged  and  proved,  such  as  false 
representations,  assurances  of  good  title,  or  deceptive  silence  when 
information  is  asked.  The  burden  of  proving  such  fraud  lies  on 
tho  subsequent  mortgagee.     lb 

6.  Uhere  a  subsequent  mortgagee  knew  of  the  existence  of  a  prior 

mortgage,  in  September  1842,  but  made  no  complaint  until  Februa- 
ry 1844  :    Held,  that  by  such  a  delay  he  had  lost  his  equity,  if  any 
ever  existed  in  his  favor,    lb. 
See  Arbitration  Axn  Award,  3. 
Appeal,  8,  10. 
Practice  in  Equity,  1,  9. 

MUTUALITY. 

See  Specific  Performance,  1. 

NEGROES  AND  SLAVES. 

1,  The  act  of  1833,  ch.  224,  authorising  the  county  courts  to  extend 

the  term  of  senrice  of  slaves  for  a  term  of  years,  in  certain  cases,  and 
its  supplement,  the  act  of  1345,  ch.  105,  conferring  the  same  power 
upon  the  several  orphans  courts  of  the  State,  give  no  jurisdiction, 
either  to  the  county  courts  or  the  orphans  courts,  unless  the  master, 
mistress,  or  agent,  resides  in  the  county  where  the  application  is 
made.     Patterson  vs.  CrooksKanks^  211. 

2.  The  appellee  applied  to  the  orphans  court  of  Washington  county, 

under  the  act  of  1845,  to  extend  the  term  of  service  of  the  appellant, 
who,  he  alleged,  was  sold  to  him  as  a  slave  for  a  term  of  years,  to 
expire  on  the  Ist  of  January  1844,  and,  in  support  of  his  title,  offered 
a  bill  of  sale  for  such  term,  manumitting  the  appellant  thereafler, 
which  was  not  recorded.  Held  :  That  the  appellee  having  treated 
the  appellant  as  a  freeman  in  the  court  below,  he  could  not,  upon 
an  appeal  to  this  court,  turn  round  and  impeach  the  instrument  of 
his  own  title,  on  the  ground  of  its  defective  execution  and  want  of 
record,  and  thereby  make  the  appellant  a  slave,  in  order  to  de- 
prive him  of  a  legal  standing  in  the  appellate  court,     lb. 
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NEW  TRIAL. 

St€  Court  of  Chanckrt,  11. 

NOTARY  PUBLIC. 

See  Bills  or  Exchange,  &c.,  1. 

NOTICE  BY  NEWSPAPER  PUBLICATION. 
See  Sales  bt  Trusteed,  1. 

NOTICE  OF  PROTEST. 

See  Bills  op  Exchange,  &c.,  1,  to  12. 

NUDUM  PACTUM. 

See  Contract,  1,  3,  3. 

obugor  and  OBUGEE. 

See  Principal  and  Surett. 

OPINIONS  OF  WITNESSES. 
See  Evidence,  1,  3,  3. 

"OR,"  CONSTRUED  "AND." 
See  Will  and  Testament,  1. 

PARTNERSHIP  AND  PARTNERS. 

1.  In  an  action  of  debt,  against  a  surviving  partner,  he  pleaded  a  re- 

lease. The  plaintiff  rejoined,  that  it  was  obtained  by  misrepresenta- 
tion and  fraud;  that  the  defendant  had  represented  the  partner- 
ship was  not  able  to  pay,  and  could  not  pay,  more  than  about  one- 
fourth  of  the  debt,  when,  in  fact,  it  was  possessed  of  sufficient  prop- 
erty to  pay  the  whole  claim,  which  the  defendant  well  knew,  and 
that  in  consequence  of  the  said  false  and  fraudulent  representation, 
the  plaintiffs  executed  the  release.  The  plaintiffs  gave  general 
evidence  of  the  condition  of  the  partnership  affairs,  as  represented 
by  the  defendant  to  them,  the  alleged  insolvency  of  the  firm,  prior 
to  and  at  the  time  of  the  release,  and  that  the  firm  continued  until 
the  death  of  the  other  partner.  The  deceased  partner,  on  being  in- 
formed, prior  to  his  death,  of  the  settlement  with  the  plaintiffs  at 
one-third  of  their  claim,  said,  that  the  firm  had,  at  the  time  of  the 
alleged  settlement,  funds  sufficient  to  have  paid  the  plaintiffs  in  full, 
in  the  hands  of  the  defendant,  as  liquidating  partner.  Held,  that 
this  declaration  of  the  deceased  partner,  was  evidence  to  affect  the  de- 
fendant as  his  siirviTor.    Doremus,  et  aL,  vs.  J\icCormick,  49. 

2.  An  innocent  partner  is  constructively  responsible  for  the  fraudulent 

acts  of  his  co-partner,  when  those  acts  are  committed  within  the 
range  and  scope  of  partnership  transactions.    lb, 

3.  The  representation  of  any  fact,  or  misrepresentation  of  any  fact,  made 

in  any  partnership  transaction  by  one  partner,  is  considered  as  the 
act  of  all  the  partners,  and  will  bind  the  firm,    lb, 

4.  The  fraud  alleged  to  have  been  practised  in  this  case,  as  the  means 

of  procuring  the  release,  was  connected  with  a  partnership  trans- 
action, and  employed  by  one  partner,  as  a  false  pretence,  to  obtain 
a  paper,  in  the  execution  of  which  the  firm  was  interested.     lb. 

68        V.7 
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PARTNERSHIP,  dec  Continued. 

5.  The  composition  of  a  debt,  either  as  a  creditor  or  as  a  debtor,  is  one 

of  the  acknowledged  and  frequently  exercised  powers  of  a  partner. 
Is  within  the  scope  of  his  authority.    lb. 

6.  J^^Sf  B,  partners  in  trade,  made  their  promissory  note,  payable  to  // 

or  order ;  after  it  was  due  for  more  than  three  years,  and  after  the 
dissolution  of  the  partnership,  it  is  not  competent  for  one  of  the 
partners  to  revive  the  remedy  on  the  note  against  the  three,  so  as  to 
avoid  the  plea  of  limitations.     EUicoU  v$.  Jv^ichols,  85. 

7.  From  the  moment  a  partnership  terminates,  the  partners  become  dis- 

tinct persons  with  respect  to  each  other,  and,  consequently,  one 
partner  can  have  no  power  to  subject,  by  his  acts  or  declarations, 
his  former  associates  to  new  obligations.    Jh. 

8.  The  power  of  adjusting  the  unsettled  affairs  of  a  partnership,  and,  as 

a  portion  of  this  authority,  the  right  to  collect  and  pay  the  outstand- 
ing and  subsisting  debts  of  the  firm,  survives  the  dissolution,  as  a 
necessary  power;  yet,  with  this  qualification,  those  who  formerly 
were  partners,  stand  to  each  other,  after  the  dissolution,  as  if  the 
association  had  never  been  formed.    lb, 

9.  The  lien  which  partners  have  upon  the  partnership  property,  to  en- 

force its  application  to  the  payment  of  the  partnership  debts,  at- 
taches to  all  their  joint  property,  but  relates  no  further.  Partners 
as  such,  have  no  other  equities  in  relation  to  the  separate  property 
of  each  other,  than  separate  creditors.  Mann's  Exe'r,  «s.  Higgitu 
md  miUry  265. 
10.  The  executor  of  J  M  filed  a  bill  in  equity,  alleging,  that  a  partner- 
ship had  existed  between  his  testator  and  the  defendant  H,  and 
praying  for  an  account  of  the  partnership  transactions,  and  that  a 
certain  fund  in  the  hands  of  a  trustee,  to  which  H  was  entitled  in 
right  of  his  wife,  the  same  being  her  distributive  share  of  her  de- 
ceased father's  real  estate,  might  be  enjoined  and  set  apart  for  the 
payment  of  his  claim.  Held  :  That  the  complainant  had  no  lien, 
or  claim  in  equity,  on  this  fund,  difiTerent  from  any  other  creditor  of 
H,  and  that  the  injunction  was  rightly  dissolved,  and  the  bill  properly 
dismissed.    lb. 

PAYMENTS. 

1.  Prior  to  the  act  of  1834,  ch.  293,  payments  eo  nomine  by  an  insolvent 
debtor,  no  matter  what  his  views  or  expectations  might  be,  were  not 
declared  to  be  fraudulent  or  void.  SUwart,  trustee  Sfc,  v$.  Union 
Bank  of  J)iaryland,  439. 

3.  The  acts  of  1812,  ch.  77,  and  1816,  ch.  21,  though  avoiding  many 
acts  done  by  an  insolvent,  yet  do  not  include  in  the  number  an 
actual  payment  of  money,  bona  fide  due  by  him.     lb. 

3.  In  this  case  it  was  Hklo  :  That  the  payment  of  a  debt  in  June  1832, 
by  parties  at  that  time  in  failing  circumstances,  and  who  in  October 
of  the  same  year,  applied  for  the  benefit  of  the  insolvent  laws,  was 
not  void  under  the  insolvent  system,  as  it  then  existed.    Ih. 
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I'EDIGREE. 

1.  In  cases  of  pedigree,  the  declarations  of  a  deceased  person,  and  of 

the  deceased  members  of  the  family,  are  admissible  to  prove  per  se^ 
not  only  the  issue,  but  the  marriage,  and  the  rale  of  evidence  ad. 
mittiDg  such  declarationn,  is  not  subject  to  the  qualification,  that 
cohabitation  must  bo  first  shown  to  raise  the  inference  of  marriage. 
Cope%  ad'mr,  c«.  Pearetf  247. 

2.  It  is  upon  the  ground  of  necessity  that  these  declarations  are  admit. 

ted,  as  an  exception  to  the  general  rule  excluding  hearsay  evidence, 
cases  of  pedigree  being  oflen  incapable  of  proof,  and  depending  en- 
tirely upon  reputation,     lb. 

3.  The  term  "pedigree,"  embraces  not  only  descent  and  relationship 

but  also  the  facts  of  births,  marriages  and  deaths,  and  the  times 
when  these  events  happen.     76.  "^ 

PLEAS  AND  PLEADING. 

1.  Where  a  statute  contains  an  exception,  so  incorporated  with  its  en- 

acting clause  that  the  one  cannot  be  read  without  the  other,  the 
rule  of  pleading  is,  that  the  indictment  must  negative  the  exception  ; 
but  where,  after  general  words  of  prohibition,  an  exception  is  crea- 
ted in  a  subsequent  clause  or  section,  it  must  be  interposed  by  the 
accused  as  a  matter  of  defence.    Bode  vs.  The  States  327. 

2.  But  this  rule  has  no  application  to  an  indictment  under  the  act  of 

1847,  chap.  193.  That  act,  by  its  true  construction,  being  confin- 
ed and  limited,  in  its  character  and  prohibitions,  to  a  designated 
class,  there  are  no  exceptions  to  be  negatived,  or  to  be  pleaded  by 
the  accused,  as  a  matter  of  defence.    Jb, 

3.  A  suit  was  commenced,  by  an    attachment,  issued  on  the  11th  of 

September  1841.  The  plaintiff  filed  a  declaration  in  assumpsit  on 
the  29:h  of  April  1842,  to  which  the  defendants,  on  the  same  day, 
pleaded  non  assumpsit,  and  on  the  lOih  of  June  1842,  under  leave 
to  amend,  they  pleaded,  that  the  plaintiflT  ought  not  further  to  main- 
tnin  its  action,  because  the  plaintiff,  on  the  23rd  of  April  1842,  had 
rocovered  a  judgment  against  the  defendants  in  the  district  court  for 
the  city  and  county  of  Philadelphia,  in  the  ^tate  of  Pennsyltania, 
for  the  samo  cause  of  action,  in  a  suit  commenced  in  said  court 
since  the  issuing  of  the  original  writ  in  this  ease,  which  judgment 
remains  unreversed,  and  in  full  force  and  effect.  Held  :  That  this 
defence  was  directed  against  the  right  of  the  plaintiff  to  recover  in 
the  form  of  action  adopted  by  it,  and  could  not  be  pleaded  in  abate, 
ment,  puis  darrein  continuance,  but  was  properly  interposed  as  a 
special  plea,  in  bar  to  the  further  maintenance  of  the  action.  The 
Bank  of  the  U,  S.  vs.  Merchants  Bank  of  Baltimore,  415, 

4.  It  is  not  the  priority  in  the  commencement  of  one  action  that  ren. 

ders  the  judgment  obtained  therein,  a  bar  to  the  recovery  of  a  second 
judgment  in  another,  but  because  the  first  judgment  when  given, 
whether  in  the  action  commenced  first  or  list,  extinguiehes  the 
original  cause  of  action,  and  gives  to  the  plaintiff  in  lieu  thereof  one 
of  a  higher  natnra.     lb. 
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PLEAS,  SLc.-^Continued. 

5.  The  pendency  of  another  suit  must  be  pleaded  in  abatement,  but  the 

plea  of  a  judgment  recovered,  is  not  matter  in  abatement.    It  does 
not  go  to  the  form  of  the  remedj,  bat  to  the  right  of  the  plain tifi*. 

lb. 

6.  The  pendency  of  a  prior  suit  for  the  same  canse  of  action  will  abate 

a  sabsequont  suit,  but  the  converse  of  this  is  not  true ;  the  first  satt 
will  not  bo  abated  by  the  pica  of  another  suit  afterwards  commenced 
for  the  same  cause  of  action.    75. 

7.  If  the  matter  presented  by  this  plea  had  been,  the  pendency  of  a  suit 

in  another  State  for  the  same  cause  of  action,  it  should  have  been 
pleaded  in  abatement,  and  verified  by  a£Bdavit  or  supported  by  an 
exhibition  of  the  record,  and  the  proper  place  for  such  a  plea  would 
have  been  in  the  Pennsylvania  suit.    Jb. 

8.  Where  matter  of  defence  arises  afler  the  commencement  of  a  suit,  it 

cannot  be  pleaded  in  bar  of  the  action  generally ;  it  must,  if  it  ari. 
ses  before  plea  or  continuance,  be  pleaded  as  to  the  further  mainte. 
nance  of  the  suit,  if  ader  issue  joined,  fmU  darrein  continuance,  lb* 

9.  The  right  to  assail  a  judgment,  on  the  ground  that  the  court  pronoun. 

cing  it  had  no  jurisdiction  of  the  subject  or  the  parties,  is  undoubt* 
ed,  both  with  respect  to  domestic  and  foreign  judgments.    Jb* 

10.  But  it  is  an  acknowledged  and  fixed  principle  of  universal  obligation, 

resulting  from  the  comity,  and  respect  due  from  one  judicial  tribunal 
to  another,  that  a  judgment  of  a  court  of  record  of  a  sister  State, 
is  in  itself  prima  facie  evidence  of  jurisdiction  ;  and  it  is  not  neccs. 
sary  for  the  party  pleading  such  judgment,  to  set  out  affirmatively  in 
his  plea,  the  jurisdiction  and  facts  upon  which  the  power  and  au. 
thorit>  of  the  court  pronouncing  the  judgment  depend.     lb* 

11.  A  plea  which  would  be  regarded  as  an  answer  to  an  action  of  aammp- 

aitt  if  unaccompanied  by  an  attachment,  must  be  treated  as  valid, 
notwithstanding  the  controversy  originated  in  a  proceeding  of  that 
kind.    Jb. 

12.  The  5lh  sec.  of  the  act  of  1832,  cli.  2S0,  authorising  a  corporate  body 

to  appear  to  an  attachment  and  contest  the  claim  of  the  plaintifiT, 
by  **pleading  or  otherwise,"  clearly  gave  the  right  to  the  appellants 
to  file  the  plea  interposed  by  them  in  this  cause.    lb* 
See  Assumpsit. 

PaACTICB. 

PRACTICE. 

1.  Caveators  who  are  the  assailants  of  a  will,  and  the  acton  who  origi* 

nated  a  petition  to  prevent  its  being  admitted  to  probate,  their  alle- 
gations of  fact  being  controverted,  are  entitled  to  be  placed  upon 
the  record  in  the  attitude  of  plaintiffs,  and  are  therefore  entitled  to 
open  and  conclude  the  argument  before  the  jury  empannelled  to  try 
the  issues  sent  from  an  orphans  court  to  the  county  court,  in  relation 
to  such  controverted  facts.   Brooke^  et  al.y  w.  Townhend,  10. 

2.  Upon  the  trial  of  issues  of  fact,  designed  to  impeach  the  validity  of 

a  will,  that  instrument  must  be  in  evidence  before  the  jury,  and,  if 
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not  produced  in  the  county  court  by  the  register  of  wills,  the  cave- 
ators,  plaintiffs  upon  the  record,  ought  to  have  coerced  its  production 
by  a  niijMena  ducts  Uewn,  directed  to  that  officer.    lb, 

3.  But  where  the  faetum  of  the  will  was  admitted  by  the  pleadings,  and 

assumed  by  the  issues,  evidence  is  unnecessary  to  establish  that  con- 
ceded fact.    lb. 

4.  Where  the  county  court,  under  such  circumstances,  excludes  the  evi- 

dence of  the  subscribing  witness  to  establish  the  conceded /octtim  of 
the  will,  it  is  not  error.    lb. 

5.  Where  there  is  proof  of  general  rationality,  and  also  of  delusion,  in  a 

testator,  it  would  be  an  encroachment  on  the  rights  of  the  jury  for 
the  court  to  assume,  that  the  delusion  under  which  the  testator  la- 
bored, was  habitual,  and  therefore  put  the  onus  of  proof,  that  he  was 
free  of  such  delusion  at  the  execution  of  the  will,  on  the  oaveatees. 

lb. 

6.  The  character  of  ^e  delusion  under  which  a  party  labors,  as  whether 

temporary  or  habitual,  is  within  the  exclusive  province  of  the  jury. 

lb. 
?.  The  circumstance,  that  ppoof  of  delusion  is  all  on  one  side,  does  not 
authorise  the  court  to  direct  the  jury,  that  it  proves  the  fact.    The 
jury  have  the  right  to  refuse  their  credit  to  it.    lb. 

8.  An  action  was  instituted  in  March  1845,  upon  receipts  dated  in  1838, 

for  money  to  be  paid  to  certain  creditors  of  the  administratrix  of  the 
plaintiff,  and  in  case  of  the;r  refusal  to  receive  the  fund,  it  was  to 
be  repaid  to  the  intestate.  In  1838,  all  the  creditors  were  paid,  ex- 
cept one,  who  refused  to  receive  his  proportion  of  the  fund.  The  de- 
fendant within  three  years,  said  that  he  had  shortly  after  the  refusal 
of  the  unpaid  creditor  to  receive  his  proportion  of  the  money,  loan- 
ed the  amount  thereof  and  lost  it ;  that  his  motive  in  making  the 
loan,  was  to  g^t  rid  of  the  money,  and  he  nhver  would  pay  it  unless 
the  law  compelled  him.  Held  :  Under  the  circumstances  of  this 
case,  the  question  of  interest  was  for  the  jury,  and  the  court  refused 
to  instruct  them,  that  it  could  not  be  recovered  anterior  to  the  date 
of  the  writ.    Carter  vs.  Cross,  43. 

9.  Whether  due  diligence  has  or  has  not  been  used,  and  whether  or  not 

legal  notice  has  been  given,  are  questions  of  law,  to  be  decided  by 
the  court,  unless  the  evidence  is  doubtful  or  contradictory.  Bell  ««• 
The  Hagerstown  Bank,  217. 

10.  The  possession  of  the  note  by  the  appellees,  previously  endorsed  by 

them,  through  tlie  cashier,  their  agent,  and  produced  by  them  as 
their  cause  of  action,  is  prima  facie  evidence  of  property  in  them, 
and  they  are  to  bo  regarded  as  the  bona  fide  owners,  not  withstand, 
ing  the  subsequent  endorsements,  and  entitled  to  sue  upon  it.    lb. 

11.  Where  a  prayer  omitted  material  facts,  of  which  testimony  had  been 

offered,  and  which  were  essential  to  raise  the  question  upon  which, 
by  the  prayer,  the  decision  of  the  court  was  invoked :  Hbld,  that 
it  was  properly  rejeeted.  BealVt  lessee  es.  Beall  and  Hendrixon, 
333. 
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]3.  When  judgment  is  for  the  defendant,  the  coste  are  always  adjudged 
against  the  legal  plaintiff  on  the  record,  and  the  successful  party 
niaj  either  proceed  against  him  for  costs,  or  against  the  cestui  que  use, 
as  provided  by  the  act  of  1801,  ch.  74.  Selby  et  a^,  vs.  Clayton,  241. 

13.  In  an  nclion  of  slander,  where  the  plaintiff,  to  prove  malice  and 
aggravate  the  damages,  gives  in  evidence  other  and  different  words, 
spoken  subsequent  to  those  laid  in  the  declar;*tion,  the  defendant,  to 
repel  the  malice,  and  in  mitigation  of  damages,  may  gire  the  truth 
of  such  now  matter  in  evidence,  under  the  plea  of  not  guilty,  even 
though  such  new  words  be  in  themselves  actionable.  Wagner  vs. 
Holbruner,  296. 

14.  Where  the  plaintiff  confines  himself  to  the  proof  of  the  words  laid 
in  his  declaration,  the  defendant,  although  he  will  not  be  allowed  to 
give  in  evidence  the  truth  of  the  defamatory  matter,  without  a  spe- 
cial plea  of  justification,  may  yet,  on  the  plea  of  not  guilty,  prove 
in  mitigation,  such  facts  and  circumstances  as  shew  a  ground  of  sus- 
picion, not  amounting  to  actual  proof  of  the  guilt  of  the  plaintiff. 

lb, 

15.  Since  the  act  of  1825,  ch.  117.  a  prayer,  "that  the  plaintiffs  were 

not  entitled  to  recover,"  is  too  general,  and  for  refusing  to  grant 
such  a  prayer,  the  judgment  of  the  county  court  cannot  be  revers- 
ed on  appeal  to  this  court.  Wheeler  vs.  The  ^tate,  use  of  Bate- 
mail's  Admr*Sf  343. 

16.  If  an  insolvent  could  successfully  impeach  an  agreement  transferring 

property  for  fraud,  the  property  remains  in  him,  and  is  transferred 
to  his  tnistee,  who  then  acquires  a  right  to  sue  for  it,  and  even  if 
the  insolvent  could  not  sue  for  it,  being  partieeps  eriminUy  yet  the 
trustee  may.     Gardner  vs.  Lewis,  378, 

17.  Whether  a  deed  be  fraudulently  obtained  from  an  insolvent,  or  be  the 

result  of  fraud  practised  upon  him,  if  thereby  his  creditors  aro  de- 
frauded, the  trustee  is  the  person  to  claim  the  property  in  their  be- 
half,    lb 

18.  By  our  laws,  all  the  property  of  an  insolvent,  wherever  situated,  i« 

conveyed  to  the  trustee,  and  though  other  States  may  not  so  de- 
clare in  regard  to  property  for  which  the  trustee  brings  suit  in  their 
courts,  yet  if  the  property  be  brought  back  to  Maryland^  our  courts 
will  regard  it  as  part  of  the  trust  fund,  to  which  the  trustee  ia 
entitled.     lb* 

19.  It  is  not  necessary  for  the  trustee,  in  order  to  recover  in  trover  goods 

fraudulently  obtained  from  the  insolvent,  to  pay  or  tender  to  the  de- 
fendant the  money  he  paid  to  the  insolvent  at  the  time  when  the 
fraudulent  agreement  was  entered  into,  and  as  a  consideration  there- 
for. Jb. 
SO.  The  county  court  instructed  the  jury,  that  if  they  found  that  the 
dehtor  intended  to  transfer  his  property  to  a  creditor  by  a  certain 
agreement,  and  at  the  time  of  such  agreement,  he  had  no  reasona- 
ble expectation  of  being  exempt  from  liability  or  execution  for  or  on 
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account  of  his  debts,  without  applying  for  the  benefit  of  the  insol- 
vent laws,  and  that  the  creditor  at  the  time  had  notice  of  the  debt- 
or's condition  of  insolvency,  then  such  transfer  was  made  under  a 
view  and  intent  of  becoming  an  insolvent  debtor,  with  intent  there- 
by to  give  an  undue  and  improper  preference  to  such  creditor,  and 
vested  in  him  no  title  to  the  property.  Held,  that  this  instruction 
was  properly  granted.  lb. 
21.  When  any  transaction  necessarily  produces  the  effect  which  a  statute 
declares  fraudulent  as  against  creditors,  the  court  may  pronounce 
such  act  fraudulent.  Whatever  is  the  necessary  consequence  of  an 
act  deliberately  done,  that  the  law  presumes  every  man  to  intend.  Jb. 
See  Practice  in  Equity. 

Practice  is  Court  of  Appeals. 
Appeal,  5,  6,  7. 

Limitation  op  Actions,  5,  6,  10, 
Court  op  CHANCsar,  1 1. 
Contract,  7. 

PRACTICE  IN  THE  COURT  OF  APPEALS. 

1.  Where  the  bill  of  exceptions  presents  to  the  county  court  no  question 

upon  the  pleadings,  none  is  presented  here.  In  such  cases,  the 
questions  to  be  decided  arise  upon  the  proof,  without  reference  to 
the  pleadings,  which  are  assumed  to  be  correct.  Brooke,  Adm*r,  v$. 
Waring,  5. 

2.  Upon  an  appeal  to  the  December  term  of  this  court  1847,  errors  were 

assigned,  and  a  rule  argument  entered  at  June  term  1848,  the  next 
succeeding  term.  The  cause  was  set  down  for  trial  at  December  term 
1848,  when,  at  the  call  of  the  cause,  the  counsel  of  the  appellee  ap- 
peared, and  suggested  the  death  of  his  client,  in  January  1846.  Held, 
that  the  cause  did  not  abate.     Carroll  vs.  Bowie,  34. 

3.  At  common  law,  if  the  plaint}^  in  error  dies  after  errors  assigned,  it 

does  not  abate  the  writ;  and  a  writ  of  error  does  in  no  case  abate  by 
the  death  of  the  d^eihdant  in  error,  whether  it  happen  before  or  after 
errors  assigned.    lb. 

4.  The  act  of  1806,  ch.  90,  sec.  11,  has  no  application  to  the  case  of  the 

death  of  the  defendant  in  error.  It  relates  only  to  deaths  qfter  rule 
argument  laid.    lb. 

5.  The  act  of  1815,  ch.  149,  sec.  6,  declares,  that  in  all  appeals  or  writs  of 

error,  the  same  shall  not  abate  by  the  death  of  either  party,  if  the 
proper  person  necessary  to  be  made  party  shall,  at  the  first  or  second 
term  succeeding  the  death,  appear  for  the  purpose  of  prosecuting  or 
defending  the  same.    lb, 

6.  But  it  is  not  to  be  inferred,  that  the  heir,  &c.,  or  other  proper  person 

to  be  made  a  party,  if  a  defendant,  may  elect  to  suffer  a  cause  to  abate, 
and  so  deprive  the  other  party  of  the  fruits  of  his  judgment.  Such 
a  construction  of  the  act  of  1815,  would  constructively  repeal  the 
act  of  1806.     lb. 
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7.  The  acts  of  1806,  ch.  90,  sec.  11.  and  1845,  ch.  149,  sec.  6,  should  be 

construed  together;  the  former  is  coDfined  to  cases  of  death  after  rule 
argument,  which  points  to  the  third  term  of  the  court,  while  the 
latter  designs  to  extend  the  death  to  all  prior  stages  in  the  cause,  if 
the  party  proper  to  be  made  accepts  the  priyilege  conferred  by  that 
act.    lb. 

8.  The  object  of  the  act  of  1815,  was  to  prevent  the  abatement  of  ap- 

peals in  certain  cases,  and  intended  that  the  party  interested  in  sus- 
taining the  judgment  of  the  court  below,  should  have  the  privilege 
of  appearing  to  prosecute  or  defend  here.     Ih. 

9.  The  act  of  1815,  is  to  be  confined  to  such  cases  as  did  abate  by  the 

death  of  the  party  before  that  act  passed.    lb. 

10.  A  memorandum  filed  in  a  cause,  objecting  to  the  competency  of  tes- 

timony, not  signed  by  counsel,  is  not  an  exception  within  the  act  of 
1832,  ch.  302,  sec.  5.     Sindall  and  io(/e,  vs.  CampbeU^  tt  ol.,  66. 

11.  The  court  being  of  opinion,  that  the  substantial  merits  of  the  case 

were  not  determined  by  the  affirmance  of  the  judgment  of  the  coort 
bolow  the  cause  was  remanded  with  a  procedendo  under  the  act  of 
1830,  ch.  186.     Beairs  lessee  vs.  BeaU  and  Hendrixon,  233. 

12.  A  decree  of  this  court  remanding  a  cause,  with  directions  for  further 

proceedings  is,  as  to  all  questions  decided  by  it,  conclusive  and 
obligatory  upon  this  court  as  well  as  the  court  below,  and  no  error 
can  be  imputed  to  the  county  court  in  its  subsequent  proceedings 
conforming  thereto,  when  such  proceedings  are  reviewed  on  a  se- 
cond appeal  to  this  court.    J^ong  V9,  BelU  244. 

13.  An  appeal  will  not  lie  from  a  decree,  which,  upon  its  face,  appears 

to  have  beeu  made  by  consent  of  parties ;  but  such  an  objection 
must  be  taken  upon  the  final  hearing,  and  not  upon  motion  to  dis- 
miss.    Williams  v9.  Williams^  302. 

14.  Upon  a  former  appeal  in  this  case,  this  court  passed  a  docrea  re- 

versing the  decree  of  the  chancellor,  and  remanding  the  cause  to 
the  court  of  chancery,  with  directions  to  sell  the  mortgaged  prem- 
ises, according  to  the  usual  course  in  such  cases,  unless  the  appel- 
Idnt  should  pay  into  that  court  the  sum  ascertained,  by  an  audit 
directed  to  be  made  in  this  court,  to  be  due  to  the  appellee.  Held: 
That  this  was  a  final  decree,  disposing  of  the  entire  subject  in 
controversy  upon  the  pleadings  and  proofs  exhibited,  and  the  only 
authority  remaining  to  the  chancellor  over  the  subject  was,  to  carry 
that  decree  into  execution.  He  was  necessarily  confined  to  the  lim- 
its prescribed  to  him,  whatever  further  or  ulterior  equity  might 
have  arisen  in  favor  of  the  appellant,  after  the  passing  of  the  ori- 
ginal decree  by  the  chancellor.  McClellan  va.  Crook,  333. 
15.  This  decree  has  become  the  law  of  the  cose,  and  the  ehancollor  cannot 
otherwise  deal  with  the  matters  adjudicated  by  it,  than  in  the  form 
it  prescribes.  lb. 
16.  Where  evidence  appears  upon  the  record  of  a  prospective  or  con- 
tinuing equity,  of  the  same  character  as  that  passed  upon,  this  coort 
will  limit  itself  to  an  exposition  of  the  principles  involved,  and  re- 
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mand  the  caiise»to  have  the  account  stated  in  chancery  within  those 
principles ;  but  if  no  such  evidence  appears,  it  will  pass  a  definitire 
and  final  decree.  lb* 
17.  Since  the  act  of  1825,  ch.  117,  a  prayer,  "that  the  plaintiflTs  were  not 
entitled  to  recover,"  is  too  general,  and  for  refusing  to  grant  such  a 
prayer,  the  judgment  of  the  county  court  cannot  be  reversed  on 
appeal  to  this  court.  Whetler  ve.  the  State,  use  <^  Bateman'a 
Mm^rsy  343. 
16.  The  appellee  applied  to  the  orphans  court  of  Waehiiigton  county, 
under  the  act  of  1845,  to  extend  the  term  of  service  of  the  appellant, 
who,  ho  alleged,  was  sold  to  him  as  a  slave  for  a  term  of  years,  to 
expire  on  the  1st  of  January  1844,  and,  in  support  of  his  title,  offered 
a  bill  of  sale  for  such  term,  manumitting  the  appellant  thereafter, 
which  was  not  recorded.  HsLn :  That  the  appellee  having  treated 
the  appellant  as  a  freeman  in  the  court  below,  he  could  not,  upon 
.  an  appeal  to  this  court,  turn  round  and  impeach  the  instrument  of 
his  own  title,  on  the  ground  of  its  defective  execution  and  want  of 
record,  and  thereby  make  the  appellant  a  slave,  in  order  to  de- 
prive him  of  a  legal  standing  in  the  appellate  court.  Patterwn  ot* 
CrookshankSy  211. 

PRACTICE  IN  EQUITY. 

1.  A  memorandum  filed  in  a  cause,  objecting  to  the  competency  of  testi- 
mony, not  signed  by  counsel,  is  not  an  exception  within  the  act  of 
1832,  chap.  302,  sec.  5.    Sindall  and  wtfe,  vs.  Campbell,  et  al, ,  66. 

2.  Where  equity  and  law  have  concurrent  jurisdiction  over  the  same 

subject  matter,  the  plea  of  limitations  is  equally  available  in  both 
tribunals.    In  such  case,  equity  follows  the  law.    lb* 

3.  Long  acquiescence  and  bpse  of  time  in  obedience  to  the  statute  of 

limitations  is  a  bar  to  a  bill  for  an  account,     lb. 

4.  The  3rd  sec.  of  the  act  of  1835,  ch.  380,  shows,  that  a  defendant 

who  has  answered  a  bill  for  an  injunction,  may  appeal  from  the 
granting  or  refusal  to  dissolve  it  upon  motion,  without  waiting  for 
the  answers  of  his  co-defendants.    BameSt  et  aj.,  vs.  Dodge^  109. 

5.  A  claim  on  which  an  action  at  law  might  have  been  sustained,  cannot 

be  used  as  a  set-off  in  equity  against  an  assignee  of  another  legal 
claim.     IltUchins  vs.  Hopgy  119. 

6.  Injunctioncauses  upon  motion  to  dissolve,  are  usually  beard  on  bill 

and  answer.  Allegations  in  the  answer,  not  responsive  to  the  bill, 
without  proof,  do  not  affect  the  injunction.     Jb. 

7.  At  final  hearing  the  defendant  need  net  prove  his  allegations,  in  avoid- 

ance, in  the  first  instance.    The  complainant  must  then  establish  * 
his  case.    All  his  allegations  then  not  proved  are  taken  against  him. 

A. 

8.  It  is  the  duty  of  a  court  of  equity,  in  a  case  like  this,  to  look  to  all  the 

circumstances,  and  if  the  status  of  the  party  before  them  is  invol- 
untary, to  assign  him  an  equitable  position  in  court,  in  relation  to 
all  the  other  parties,  and  not  to  make  him  the  actor,  to  his  own  preju- 
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dice,  where  his  standing  in  court  will  bear  any  other  more  farora- 
ble  construction.  Carter  and  w\fet  vs  Dennison,  159. 
9f  A  judgment  at  law  was  enjoined  by  an  injunction  founded  upon  the  al- 
legation of  the  bill,  that  the  complainant  was  the  holder  of  a  single 
bill  which  he  was  entitled  to  set-off  against  the  claim  upon  which 
the  judgment  was  recoyered.  One  of  the  defendants,  in  his  answer, 
admitted  the  execution  of  this  single  bill,  the  others  state  that  they 
had  no  knowledge  of  its  existence.  No  proof  was  offered  upon  this 
point,  and  the  injunction  was  dissolved  and  the  bill  dismissed'  upon 
final  hearing.  Held  :  That  in  this  condition  of  the  case,  it  was  in- 
cumbent on  the  complainant  to  sustain,  by  proof,  the  material  alle- 
gations of  his  bill.  He  could  not  rely  upon  the  silence  of  the  defen- 
dants.   Briesch  vt.  McCauhyt  189. 

ID.  If  the  answer  neither  admits  nor  denies  the  allegations  of  the  bill,  they 
must  be  proved  upon  the  final  hearing.  Upon  a  motion  for  dissolu- 
tion, they  are  to  be  taken  as  true.    lb, 

11.  It  is  an  established  principle  of  evidence,  that  the  answer  of  one  de- 
fendant cannot  be  read  in  evidence  against  his  co-defendant.    Ih. 

12..  Any  fact  which  clearly  proves  it  to  be  against  conscience  to  execute 
a  judgment,  and  of  which  the  injured  party  could  not  have  availed 
himself  in  a  court  of  law,  or  of  which  he  might  have  availed  himself, 
but  was  prevented  by  fraud  or  accident,  unmixed  with  any  fault  or 
negligence  in  himself  or  his  agents,  will  justify  an  application  to  a 
coutt  of  equity.    lb, 

13.  But  a  defence  cannot  be  set  up  in  equity  which  has  been  fully  and 

fairly  tried  at  law,  although  it  may  be  the  opinion  of  the  court,  that 
the  defence  ought  to  have  been  sustained  at  law.    lb. 

14.  Where  a  dJecree  required  the  trustees  to  give  **at  least  three  weeks 

previous  notice,  inserted  in  some  newspaper  or  papers,  and  such 
other  notice  as  they  might  think  proper,  of  the  time,  place,  manner 
and  terms  of  sale  :*"  Held,  that  an  advertisement  of  this  sale,  in. 
serted  once  a  week  for  three  weeks,  and  once  on  the  day  of  sale,  in 
two  daily  newspapers,  was  sufficient  notice,  and  that  the  trustees 
were  not  bound  to  advertise  the  property  daily  for  three  weeks  pre. 
vious  to  the  sale.    Johnson  vs,  Doreey^  269. 

15.  A  sale  regularly  conducted,  and  fairly  made  under  the  authority 

of  a  court  of  chancery,  where  a  third  party,  a  stranger  to  the 
proceedings,  becomes  the  purchaser,  cannot  be  disturbed  on  the 
ground  of  mistake^  unless  such  mistake  has  been  caused  by  the 
conduct  of  the  purchaser,  or  can  bo  traced  to  the  creditor,  for  wh< 
use  the  property  was  sold,  or  to  the  trustee.     Jb. 

16.  The  English  practice  of  opening  biddings,  as  a  matter  of  com 

before  the  ratification  of  the  master's  report,  has  not  been  adopted 
in  Maryland^  and  it  is  not  expedient  to  introduce  it.    lb, 

17.  An  appeal  will  lie  from  a  decree  of  the  court  of  chancery,  upon  a 

mortgage  executed  in  conformity  with  the  provisions  of  the  ad 
of  1833,  ch.  181,  relating  to  mortgages  in  Baltimore  city.  Wii- 
M.  Williams,  309. 
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16.  An  appeal  will  not  lie  from  a  decree  which,  upon  its  face,  appears  to 
have  been  made  bj  consent  ofporties.     lb, 

19.  The  agreement  for  a  decree  in  a  mortgage,  executed  under  the  act 

of  1833,  is  to  be  regarded  only  as  a  consent,  to  dispense  with  the 
intermediate  proceedings  of  subpisna  and  answer,  in  order  to  facili* 
tate  a  decree,  and  not  that  the  decree  shall  be  binding  at  all  hazards. 

lb. 

20.  Upon  a  former  appeal,  the  Court  of  Appeals  passed  a  decree  revers. 

ing  the  decree  of  the  chancellor,  and  remanding  the  cause  to  the 
court  of  chancery,  with  directions  to  sell  the  mortgaged  premises, 
according  to  the  usual  course  in  such  cases,  unle>'8  the  appellant 
should  pay  the  sum  ascertained  by  an  audit,  made  in  the  Court  of 
Appeals,  to  be  due  the  appellee.  Held,  That  this  was  a  final  de. 
cree  of  the  appellate  court,  disposing  of  the  entire  subject  in  con- 
troversy, upon  the  pleadings  and  proofs  exhibited,  and  the  only  au- 
thority remaining  to  the  chancellor  over  the  subject,  was  to  carry 
that  decree  into  execution.  He  was  neccssaiily  confined  to  the 
limits  prescribed  to  him,  whatever  further  or  ulterior  equity  might 
have  arisen  in  favor  of  the  appellant,  after  the  passing  of  the  origi- 
nal decree  by  the  chancellor.     McClellan  o«.  Crook,  333. 

91.  This  decree  has  become  the  law  of  the  case,  and  the  chancellor  can. 
not  otherwise  deal  with  the  matters  adjudicated  by  it,  than  in  the 
form  it  prescribes,     lb. 

32.  Where  the  procknn  ami  of  an  infant  dies  during  the  prosecution  of  the 
suit,  the  court  will  appoint  another.  Richard't  and  wife^  vi.  Sican, 
et  al.,  367. 

S3.  Where  a  guardian  has  been  removed  by  order  of  the  orphans  court, 
the  ward  may,  during  his  minority,  come  mto  court  by  his  next 
friend,  and  call  such  guardian  to  account.    Ih. 

24.  Prior  to  the  act  of  1835,  ch.  360,  the  general  rule  was,  that  a  creditor, 
before  he  could  file  a  bill  in  equity  to  pursue  property  fraudulently 
conveyed,  must  obtain,  by  judgment  or  otherwise,  a  lien  on  the  pro. 
peity ;  but  that  act  has  removed  the  necessity  of  a  lien  as  prelimi. 
nary  to  this  mode  of  equitable  relief.     lb. 

35.  There  being  no  proof  that  the  defects  in  the  award  were  at  the  in- 
stance or  by  the  procurement  of  the  complainants,  their  bill  should 
have  been  dismissed,  without  prejudice.    Emery,  Oault  ^  Yager, 
vs.  Owings,  488. 
See  Court  of  Chancert,  4,  6,  7. 

PREFERENCE  DEEDS. 

1.  In  the  case  of  Albert  and  wife,  vs.  Winn  and  Rose,  et  al.,  ante  447 
the  court,  Dorset,  C.  J.,  Martin  and  Frick.  J.,  (Maorudbr,  J., 
dissenting,)  decided,  that  a  deed  conveying  all  the  grantor*s  pro- 
perty to  certain  trustees,  in  trtut :  Ist.  To  defray  the  expensea 
attending  the  execution  of  the  trust.  2nd.  To  the  payment  of  the 
several  creditors  named  in  the  schedule  annexed  to  the  deed.  3rd. 
To  the  payment  of  the  claims  of  such  creditors  as  shall,  on  or  before 
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a  giTen  day,  ezecate  and  deliver  to  the  tniatees  fall  and  abeolato 
releaaea  and  acquittances  of  sach  claims ;  and  4tb.  If  any  surplus 
shall  remain,  to  apply  the  same  to  the  satisfaction  of  the  claims  of 
all  other  creditors  of  the  grantor,  without  distinction  or  priority,  was 
fraudulent  and  void,  both  at  common  law,  and  under  the  statute  of 
the  I3th  of  Elizabeth. 

3.  Upon  a  review  of  all  iho  authorities,  it  was  the  opinion  of  the  court 
in  that  case,  that  a  deed  which  does  not  fairly  devote  the  property 
of  the  debtor,  in  desperate  circumstances,  to  the  payment  of  his 
creditors,  but  prescribes  to  them  the  terms  upon  which  they  shall 
receive  part  payment,  ia,  in  law.  fraudulent  and  void.     76. 

3^  Bui  in  the  ease  of  Kettletoell  vs.  Stewart^  decided  at  June  term,  1850, 
not  yet  reported,  the  court,  Chambees,  Maorcdee  and  S pence,  J.« 
(Maetin  and  FaicK,  J.,  dissenting,  and  Doesey,  C.  J.,  not  sitting  in 
the  case,)  sustained  a  deed  containing  similar  provitioni  to  the  ons  in 
Albert  and  wife,  vs.  Winn  and  Ross.  See  Albert  and  Wife,  vs. 
Winn  and  Ross,  446,  and  note  at  the  end  of  the  case. 

See  Feaud  and  Fraudulent  Conteyakces. 

PRESUMPTIOX  OF  LAW  AND  OF  FACT. 

1.  The  possession  by  an  obligor  of  a  bond,  a  surety  in  the  bond,  creates 
a  presumption  in  law  that  it  has  been  paid.  Carroll  vs.  Bowie,  34. 
9.  An  admission  in  an  answer,  that  two  persons  jointly  purchased  a  slave, 
does  not  prove  they  were  joint  tenants.  The  presumption  is,  that 
each  paid  one-half  of  the  purchase  money,  and  were  tenants  in  com* 
mon.     GihbonSf  Exc*r  ofRiUy,  vs.  Riley,  81. 

3.  tVom  an  acknowledgment  tainted  by  fraud,  the  law  would  infer  no 

new  promise.    Ellicott  vs.  Ale&oZs,  86. 

4.  Cohabitation  alone,  proved  between  parties,  as  man  and  wife,  is  suf- 

ficient to  raise  the  presumption  of  legal  marriage,  when  the  parties 
have  been  long  dead,  and  any  declarations  made  by  them,  as  to 
their  being  or  not  being  married,  may  bo  used  to  strengthen  or 
weaken  this  presumption.    Copers  AdmW,  vs.  Pearce,  274. 

5.  When  any  transaction  necessarily  produces  the  effect  which  a  statute 

declares  fraudulent  as  against  creditors,  the  court  may  pronounce 
such  act  fraudulent.  Whatever  is  the  necessary  consequence  of  an 
met  deliberately  done,  that  the  law  presumes  every  man  to  intend, 
Gardner  «f .  hewis^  379. 

6.  At  common  law,  the  original  cause  of  action  is  extinguished  or 

merged  by  a  judgment,  which  is  conclusive  evidence  of  indebtment 
between  the  parties,  and  final,  unless  reversed,  with  respect  to  the 
subject  matter  adjudicated;  and  in  the  absence  of  proof  of  any  stat- 
utory modification  of  this  principle,  it  mast  be  assumed,  that  such 
is  the  legal  effect  of  judgments  of  their  courts  in  the  State  oi  Penn- 
sylvania. Bank  of  the  U.  S.,  vs.  MerehanU  Bank  of  Baltimore,  416. 
Sss  iNtAMrrv,  3. 

Court  or  Cbamciet,  3,  8. 
Contract,  6. 
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PRINCIPAL  AND  SURETY. 

1.  At  common  law,  where  one  joint  obligor  has  satisfied  the  bond,  his 

remedy  against  his  co-obligors  is  in  ossufitpst^  for  contribution. 
Carroll  vs.  BctoUf  34. 

2.  In  such  a  case,  payment  by  one,  works  a  satisfaction  of  the  bond;  and 

the  only  remedy  is,  to  recover  back  from  the  other  sureties  in  the 
bond,  their  proportion  of  the  payment;  or,  from  the  principal  the 
whole  amount.    lb. 

3.  By  the  7th  sec.  of  the  act  of  1763,  ch.  23,  where  any  person  is  bound 

in  a  bond  or  obligation,  which  shall  be  unpaid  by  the  principal  debt- 
or, and  the  money  due  be  paid  or  tenderjed  by  the  surety,  tlie  obligee 
shall  assign  such  bond  to  the  surety,  and  he  may,  by  virtue  of  the  as- 
signment, have  an  action  in  his  own  name  against  the  principal 
debtor,  but  this  section  gives  no  remedy  against  a  co-surety.    lb. 

4.  Neither  does  the  9th  section  of  that  act,  give  any  remedy  to  one  co- 

surety against  another.  It  does  no  more  than  to  supersede  the  com- 
mon law,  and  give  to  the  assignee,  as  the  holder  of  a  bond  of  third 
parties,  the  right  to  sue  in  his  own  name,  the  principal  debtor;  not 
to  affect  pre-existing  rules  between  co-sureties.    lb. 

5.  If  a  principal  obligor,  and  a  surety,  bo  sued  on  the  bond  by  a  co- 

surety, who  claims  as  assignee  from  the  obligee,  he  can  recover  but 
one-half  from  the  co-security,  while  he  claims  the  whole  sum  from 
the  obligor.     Such  an  incongruity  cannot  subsist  at  law.    lb. 

6.  The  act  of  1829,  ch  51,  which  authorises  an  assignee  of  a  bond  to  sue 

in  his  own  name,  does  not  apply  to  the  relation  of  co-sureties  It 
was  not  intended  any  more  than  the  act  of  1763,  to  affect  questions 
whicH  depend  upon  principles  of  contribution .    lb. 

PROCEDENDO. 

See  Practice  in  Court  of  Appeals,  11. 

PROCHEIN  AMI. 

1.  Where  the  proekein  ami  of  an  infant  dies  during  the  prosecution  of  the 
suit,  the  court  will  appoint  another.  Richards  and  w\fe,  vs.  Swann, 
etal.,36T. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange,  &.c. 

PROTEST. 

See  Bills  of  Exchange,  &c.,  1  to  12. 

PURCHASERS. 

Su  Practice  ik  Equitt,  15,  16. 

RECEIPT. 

Su  Release. 

RECEIVERS. 

1.  A  receiver  is  an  officer  of  the  court,  but  his  appointment  determinef 
no  right,  nor  does  it  affect  the  title  of  the  property  in  any  way ;  it 
will  not  prevent  the  running  of  limitations.    His  holding  is  the  . 
holding  of  the  court,  for  him  from  whom  the  poeseision  was  taken. 
He  is  appointed  on  behalf  of  all  parties,  and  if  any  loss  arise  from 
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deficiency  in  his  accounts,  the  estate  mnst  bear  it.  EUicott,  rt.  Tki 
U.  S,  Insurance  Companyi  307. 
2.  The  effect  of  his  appointment,  is  not  to  oust  any  party  of  his  right 
to  the  possession  of  the  property,  but  merely  to  retain  it,  for  the  bene- 
fit of  the  party  ultimately  entitled,  and  when  such  party  has  been 
ascertained,  the  receiver  will  be  considered  as  his  receiver.     lb 

REMEDY  AT  LAW. 

1.  A  bill  was  filed  by  the  appellee,  against  his  guardian,  and  the  sure- 
ties in  his  guardian's  bond,  for  an  account,  in  which  it  was  stated, 
that  one  of  the  securities  in  said  bond  was  soltent.  Held  :  That 
the  party  had  a  remedy  at  law,  and  the  bill  was  dismissed. 
Lawson,  tt  aZ.,  vs.  Davis,  345. 

RENTS  AND  PROFITS. 

See  Court  or  Chancery,  1,  2. 

REPORTS  OF  ADJUDGED  CASES. 

See  Etidbkcc,  22. 
SALES  BY  TRUSTEES. 

1.  Where  a  decree  required  the  trustees  to  give,  **at  least,  three  weeks 

previous  notice,  inserted  in  some  newspaper  or  papers,  and  such 
other  notice  as  they  might  think  proper,  of  the  time,  place,  manner, 
and  terms  of  sale."  Held  :  That  an  advertisement  of  this  sale,  in- 
serted once  a  week  for  three  weeks,  and  once  on  the  day  of  sale  in 
two  daily  newspapers,  was  sufficient  notice,  and  that  the  trustees 
were  not  bound  to  advertise  the  property  daUy,  for  three  weeks 
previous  to  the  sale.    Johnson  vs  Dorseyy  267. 

2.  A  sale  regularly  conducted  and  fairly  made,  under  the  authority  of  a 

court  of  chancery,  where  a  third  party,  a  stranger  to  the  proceed- 
ings, becomes  the  purchaser,  cannot  be  disturbed  on  the  ground  of 
mistake,  unless  such  mistake  has  been  caused  by  the  conduct  of  the 
purchaser,  or  can  be  traced  to  the  creditor  for  whose  use  the  pro- 
perty was  sold,  or  to  the  trustee,    lb. 

3.  Where  there  was  a  general   impression  in  the  community  that  the 

sale  would  be  postponed,   and  this  was  known  to  the  exceptant 
it  was  his  duty  to  communicate  the  fact  to  the  trustees,  and  his 
failure  to  do  so,  would  present  an  insuperable  obstacle  to  the  inter- 
position of  a  court  of  equity,  in  bis  favor,  to  set  aside  the  sale.  A. 

4.  The  English  practice  of  opening  biddings,  as  a  matter  of  course,  be- 

fore the  ratification  of  the  master's  report,  has  not  been  adopted  in 
Maryland,  and  it  is  not  expedient  to  introduce  it.    lb, 

5.  The  land  was  sold  for  912,422.25.     Held,  that  the  court  wonld  not 

be  authorised  to  vacate  the  sale  upon  the  single  ground  of  inade- 
quacy of  price,  even  assuming  the  property  to  bo  worth  (20,000; 
the  estimate  placed  upon  it  by  the  exceptant.  lb. 
€.  Inadequacy  of  price,  standing  by  itself,  is  not  sufficient  to  vacata  a 
sale,  unless  it  be  so  gross  and  inordinate,  as  to  indicate  some  mii- 
take  or  unfairness  in  the  sale,  for  which  the  purchaser  is  responsi- 
ble, or  misconduct  or  fraud  in  the  trustee.    lb. 
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SEAL. 

1,  The  orphans  court  of  Washington  county,  in  the  District  qf  Columbia, 
beihg  created  under  a  public  statute  of  the  United  States,  any  judiciaj 
tribunal  of  Maryland,  acting  under  the  act  of  1813,  may  judicially 
recognize  the  seal  of  said  court,  without  requiring  any  proof  of 
its  genuineness,  or  indentity,  other  than  that  afforded  by  the  inspec- 
tion thereof.  JUangum  w,  Wellit^^s  *Sdmr's,  78.  .- 
SLANDER. 

1.  In  an  action  of  slander,  where  the  plaintiff,  to  prove  malice  and 
aggravate  the  damages,  gives  in  evidence  other  and  different  words, 
spoken  subsequent  to  those  laid  in  the  declaration,  the  defendant,  to 
repel  the  malice,  and  in  mitigation  of  damages,  may  give  the  truth 
of  such  new  matter  in  evidence,  under  the  plea  of  not  guilty,  even 
though  such  new  words  be  in  themselves  actionable.  Wagner  vs: 
Holbrunner,  296. 
d.  Where  the  plaintiff  confines  himself  t&  the  proof  of  the  words  laid 
in  his  declaration,  the  defendant,  although  he  will  not  be  allowed  to 
give  in  evidence  the  truth  of  the  defamatory  matter,  without  a  spe- 
cial  plea  in  justification,  may  yet,  on  the  plea  of  not  guilty,  prove 
in  mitigation,  such  facts  and  circumstances  as  shew  a  ground  of  sus- 
piaioA,  not  amounting  to  actual  proof  of  the  guilt  of  the  plaintiff. 

SPIRITUOUS  LIQUORS. 
See  SuNDiT  Law,  1,  2. 

SPECIFIC  PERFORMANCE. 

1.  An  agreement  set  forth,  <*that  B  had  on  his  farm»  copper  and  other 
minerals,  and  is  desirous  to  have  the  same  properly  explored  and 
worked" — that  "P  is  willing  to  undertake  such  exploration  and 
working."  fT,  "in  consideration  of  one  dollar  paid  to  him  by  P, 
agrees  to  give  P  the  power  to  make  such  exploration  and  works,  as 
P  may  think  proper  for  such  purposes,  and  reduction  and  conversion 
of  the  minerals,  and  dispose  of  the  same;"  that  TF  reserves  to  him- 
self one'fifUenih  part  of  all  such  minerals  and  metals,  after  the  same 
shall  have  been  rendered  fit  for  smelting,  free  and  clear  of  all  ex- 
penses; that  f  shall  commence  on  or  before,  &c.  Held,  upon  a  bill 
filed  by  the  assignee  of  P,  for  specific  execution  of  the  contract, 
that  P  was  only  bound  to  explore  the  mines,  not  to  work  them,  and 
that  he  only  stipulated  to  explore  them  on  or  before  a  given  day, 
and  therefore  specific  execution,  for  want  of  mutuality  in  the  con- 
tract, could  not  be  decreed.     Tyson  vs.  Watts,  124. 

SUNDAY  LAW. 

1.  The  act  of  1847,  ch.  193,  prohibiting  the  sale  of  spirituous  liquors 
on  the  Sabbath  day,  was  intended  to  embrace  only  the  licensed 
tavern  keepers,  and  the  licensed  retailers  of  the  liquors  aud  cordials 
therein  designated.    Bode  va.  The  State,  326. 

5t  This  act  has  no.  application  to  the  importer,  who  is  authorised  to  sell 
spirituous  liquors  in  the  form  in  which  they  were  imported,  without 
obtainhfig  a  lice^^se  from  the  State  of  JUaryland,  by  force  of  the  Con- 
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stitutioD  of  the  United  States^  as  expounded  in  the  case  of  Br^wn  «t. 
The  State  qf  Maryland f  12  Wheat.,  419,     lb, 

3.  Tho  right  of  the  &>tato  to  impose  the  limitations  and  prohibitions  con- 

tained in  tho  act  of  1847,  ch.  193,  upon  the  class  of  persons  intended 
to  be  embraced  by  it,  cannot  be  doubted.     76. 

4.  An  indictment  founded  upon  the  act  of  1847,  ch.  193,  will  be  defec- 

tivo,  unless  it  describe  the  party  accused,  as  a  licensed  tavern  keeper 
or  a  licensed  retailer  of  spirituous  liquors,  they  bein^  the  class  of 
persons,  upon  whom  alone,  the  provisions  of  the  act  were  designed 
to  operate.     /^. 

5.  To  carry  into  effect  the  intention  of  the  legislature  in  framing  this 

statute,  and  to  enable  the  courts  of  criminal  jurisdiction  to  execute 
its  provisions,  it  is  necessary  to  incorporate  into  it,  by  interpretation, 
the  terras,  '^licensed  tavern  keepers,  and  licensed  retailers.**     Ih, 

6.  Where  a  statute  contains  an  exception,  so  incorporated  with  its  en- 

acting clause  that  the  one  cannot  be  read  without  the  other,  the 
rule  of  pleading  is,  that  the  indictment  must  negative  the  exception ; 
but  where,  aflci*  general  words  of  prohibition,  an  exception  is  cre- 
ated in  a  subsequent  clause  or  section,  it  must  be  interposed  by  the 
accused  as  a  matter  of  defence.     Ih, 

7.  But  this  rule  has  no  application  to  an  indictment  under  the  act  of 

1847.  That  act,  by  its  true  construction,  being  confined  and  lim. 
ited,  in  its  character  and  prohibitions,  to  a  designated  class,  theie 
are  no  exceptions  to  be  negatived,  or  to  be  pleaded  by  the  accused, 
tts  a  matter  of  defence.     Ih, 

8.  The  provisions  of  this  act,  with  respect  to  the  forfeiture  of  the  license 

of  the  party  convicted  a  second  time  for  the  same  offence,  clearly 
establishes  tho  necessity  of  incorporating  into  the  indictment  a  de- 
scription of  the  party  charged.     Ih, 

TAVERN-KEEPERS, 

See  Sunday  Law,  1,  3,  4. 

TENANTS  IN  COMMON. 
See  Joint  Tenants,  1. 

TESTAMENTARY  CAPACITY. 

I.  Where  there  is  testimony  in  a  cause  conducing  to  prove,  that  a  will 
was  the  direct  consequence  of  the  delusion  under  which  the  tes- 
tator labored;  a  delusion  calculated  to  pervert  his  judgment  with 
respect  to  the  disposition  of  his  estate,  it  is  perfectly  clear,  that  he 
could  not  be  considered  as  possessing  a  testamentary  capacity,  al- 
though, upon  other  subjects,  he  may  have  been  rational  and  sane. 
Brooke  et  al.,  vs.  Toionsftend,  10. 

TOLLS. 

See  CoNSTiTOTxoNAL  Law,  3,  6. 

TRUSTEE  IN  INSOLVENCY. 

See  Insolvent  Debtor,  2,  3,  4,  5,  7. 

TROVER.    See  Practice,  19. 
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USURY. 

1.  On  the  20th  of  October  1846,  J  S  applied  for  relief  under  the  iasol- 

vent  laws,  to  the  commissioners  of  iDSolvent  debtors  for  the  city  and 
county  of  Baltimwet  who  granted  him  a  final  discharge,  appointed 
his  permanent  trustee,  and  transmitted  the  proceedings  to  Baltimore 
county  court.  His  real  estate  was  then  sold  by  order  of  said  court, 
and  the  proceeds  brought  in  for  distribution.  The  cause  was  then 
referred  to  the  auditor  in  insolvency,  with  directions  to  give  notice 
to  the  mortgage  and  lien  creditors  to  file  their  claims  before  a 
certain  day,  and  to  state  accounts  appropriating  the  funds  to  their 
payment.  The  auditor,  in  account  B,  applied  a  large  sum  to  D*s 
mortgage,  filed  in  pursuance  of  said  notice,  being  first  in  priority, 
dated  in  1840,  and  purporting  to  secure  the  sum  of  |^16,000,  loaned 
for  the  term  of  ten  years;  but,  by  an  adjustment  made  between  D 
and  the  trustee,  on  the  ground  of  alleged  usury,  the  sum  actually 
loaned  was  computed  at  ^11,495,  with  interest  from  1840.  By  this 
application,  the  fund  was  exhausted  before  reaching  the  mortgage 
of  the  appellants,  who  thereupon  filed  the  plea  of  usury  against 
D*a  claim,  which  in  account  C  was  excluded.  These  two  accounts 
being  submitted,  BaUinwrt  county  coiurt  ratified  the  first,  allow- 
ing the  claim  of  D,  as  adjusted,  and  rejected  the  second.  Upon 
the  merits,  it  was  Held,  that  under  the  statute  of  this  State  against 
usury,  there  can  be  no  recovery  upon  an  usurious  contract,  in  any 
proceeding  instituted  by  the  usurious  creditor,  either  at  law  or  in 
equity.  If  he  becomes  the  actor  and  originator  of  the  proceedings, 
he  must  fail  as  plaintiff;  because  there  is  no  forum  wherein  he  may 
enforce  an  agreement  declared  by  law  to  be  tainted  and  forbidden. 
Carter  and  tri/e,  vs.  Dennison^  158. 

2.  But  where  the  debtor  himself  seeks  relief,  and  brings  his  usurious 

creditor,  with  his  contract,  into  a  court  of  conscience,  relief  will 
only  be  extended  to  him,  on  his  paying,  or  offering  to  pay,  the  prin- 
cipal  and  legal  interest  of  the  sum  due;  upon  the  principle,  that  he 
who  seeks  equity,  to  obtain  relief,  must  do  equity.    lb. 

3.  In  this  case,  where  the  creditor  was  compelled  by  the  court,  to  file 

his  mortgage  before  it  was  due,  and  was  placed  in  his  present  po- 
sion  by  the  act  of  the  law,  he  cannot  be  regarded  as  the  actwr; 
but  the  subsequent  mortgagees,  who  interpose  the  plea  of  usury 
and  demand  relief  against  him  on  this  ground,  are  the  actors,  and 
their  case  is  fully  within  the  spirit,  if  not  the  letter,  of  the  rule,  that 
requires  equity  first  from  them.    Ih. 

WILL  AND  TESTAMENT. 

1.  A  testatrix  devised  and  bequeathed  all  her  real  and  personal  estate 
to  her  niece,  M  T,  The  will  then  proceeds :  "should  my  said  niece 
die  leaving  children,  all  the  real  and  personal  estate,  herein  before 
devised  and  bequeathed  to  her,  shall  vest  in  such  child  or  children 
absolutely  and  in  fee-simple,  provided  such  child  or  children  should 
attain  the  age  of  twenty.one  years,  or  previously  marry,  but  should 
my  said  niece  die  unmarried  and  without  leaving  children,  and  should 
she  die  leaving  children,  and  such  child  or  children  die  beforo  the 

70        V.7 
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ago  of  twenty-one  yean,  or  without  having  mtrried  prerioat  to  ther 
attainment  of  such  age,"  then  over  to  her  other  nephews  and  uiecea. 
Hklo  :  That  to  oilectaate  the  general  intent  of  the  testatrix,  the 
word  **and,"  between  the  word  "nnmarried,"  and  the  words  **wilh. 
oat  leaving  children,"  must  bo  construed  "or,"  and  the  word  '^r,*^ 
between  **year8,"  and  **withoat,"  must  be  construed  **and,"  Jan. 
nty  V9.  Sprig g,  197. 

2.  This  conversion  of  *^andP*  into  "or,"  and  of  "or"  into  "and,"  will  be 

made  to  efiectuate  the  clear  intent  as  apparent  upon  the  whole 
will,  either  for  the  benefit  of  the  first  devisee  and  his  issue,  or  for 
the  benefit  of  the  ulterior  devisee.     lb. 

3.  The  clear  intention  of  this  testatrix  was,  that  her  estate  devised, 

tfhoald  first  vest  in  her  niece.  If  T,  and  in  the  event  of  her  leaving 
a  child  or  children,  it  should  vest  in  such  child  or  children  m  fee 
simple,  provided  they  attained  the  age  of  twenty-one  years  or  pre- 
viously married ;  and  in  the  event  of  M  T's  death  without  chil- 
dren, the  estate  should  pass  under  the  limitation,  over  to  her  other 
nephews  and  nieces.     lb. 

4.  The  estate  being  limited  over,  afler  the  death  of  the  niece,  to  her 

children  in  fee,  and  then  contingently  over  to  the  ultimate  devi. 
Kces,  so  that  the  children  taking  no  part  of  the  realty,  by  inher- 
ilance,  from  their  mother,  but  holding  under  the  will  as  purchasers, 
per  formam  doni,  the  husband  of  the  niece  could,  upon  no  poasi'blo 
contingency,  become  a  tenant  by  the  curtesy  thereof.     lb. 

5.  A  testator,  afler  various  dispositions  of  portions  of  his  property,  direct- 

ed, that  after  the  death  of  his  wife,  the  whole  of  his  estate,  real, 
personal  and  mixed,  should  bo  sold,  *'and  the  money  arising  there- 
from to  be  disposed  of  as  follows :"  one  hundred  dollars  to  a  chari. 
table  purpose,  "and  afler  which  sum  is  paid,  the  residue  is  to  be 
equally  divided  and  paid  to  the  following  named  persons,  vix :  To 
the  children  of  my  sister,  H  B,  deceased,  Sarah,  Levi,  Deborah, 
Jeremiah  and  Slater.  To  the  children  of  my  sister,  R  R,  Elieha^ 
Joel,  Sarah  and  Susannah.  To  the  children  of  my  brother,  E  J?, 
deceased,  George  and  John.  To  the  children  of  my  brother,  /  E, 
deceased,  Isaac,  two  shares,  Samuel  J,  and  the  children  of  his 
daughter,  S  K,  deceased,  namely,  John  and  Hannah,  share  and 
share  alike,  with  the  exception  of  Isaae^s  two  shares,  aforemen- 
tioned." Held:  That  the  words,  "share  and  share  alike,  with  the 
exception  of  Isaac's  two  shares,"  are  not  to  be  confined  to  the  last 
sentence,  but  apply  to  the  whole  clause,  and  that  the  children  hero 
mentioned  are  to  take  per  capita,  and  not  per  stirpes.  By  dividing 
the  fund  into  as  many  equal  parts  as  there  are  legatees,  counting 
Isaac  twice,  the  proportion  of  each  legatee  is  ascertained,  and  the 
distribution  designed  by  the  testator  effected.  Brown,  et  td^  zs. 
Ramsey, et  al.,  318. 
See  Tkstahkntary  Cafacitv. 
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SEAL. 

1.  Tbe  OTphBQi  coiirt  of  Was/angton  county,  in  the  i>ulric 
be!h;  created  under  a  public  ilatule  of  tbe  United  Stale. 
tribunal  of  Man/land,  acting  under  the  act  of  1813,  I 
recognize  the  teal  of  said  court,  without  requiring 
ils  genuineness,  or  indenlily,  other  than  that  aSbrded 
tion  thereof.  Mangum  vi.  Wdling'i  JJmr'j,  78.  - 
SLANDEK. 

1.  Id  id  action  of  alnnder,  wliere  tho  pUintiff',  la  prov 
aggravulD  ihe  dainagee.  gives  in  evidence  other  and  di 
spaken  subsequoot  to  those  laid  in  llie  dBclar.^lioa,  th : 
repel  tho  mnlicB,  and  in  mitigation  of  damagei,  may 
of  mc)i  new  matter  in  evidence,  under  the  plea  of  a : 
though  luch  new  words  be  in  themselvei  actionabl< , 
Haltrunair,  39G. 
&.  Where  the  plainlifi*  conRnei  himieir  to  the  proof  of 
ia  hisduclirotion,  I  ho  defendant,  although  be  will  nr  1 
give  in  evidence  the  Iralh  of  Ihe  defamatory  matter.  ' 
eial  pUa  in  JusliGcation,  may  yel,  on  Ihe  plea  of  ni  . 
in  mitigation,  tuch  facta  and  circumatancea  aaahew  i  ; 
piliaB,  not  amounting  to  actual  proof  of  tbe  giiiil  : 

SPIRITUOUS   LIQUORS. 
See  SoNDAT  Law,  1,  2. 
SPECIFIC  PERFORMANCE. 

1.  An  agreement  set  forth,  "that  fi  had  on  his  fam,  co   | 
minerals,  and  ia  desirous  to  have  the  same  proper 
worked" — that  "Pis  willing  to  undertake  lucb 
working."    Ff,  "in  coniideratian  of  one  dollar  psi 
agrees  to  give  P  the  power  to  make  such  explorati 
P  may  think  proper  for  such  purpoaea,  and  reductio    : 
of  the  minerals,  and  dispose  of  the  same;"  that  If    r 
aelf  one-JifttenUi  part  of  all  such  mmerala  and  metal 
shall  have  been  rendered  fit  for  smelting,  free  ami 
penses;  that  f  shall  commence  on  or  before,  &c.    j    : 
filed  by  the  assignee  of  P,  for  specific  execution 
lliat  P  was  only  hound  to  explore  the  mines,  not  ti     < 
that  he  only  stipulated  to  explore  them  on  or  bel     [ 
and  therefore  spocilic  eiecutitw,  for  want  of  mut 
tract,  could  not  be  decreed.     Tyton  es.  Watia,  124. 
SUNDAY  LAW. 

1.  The  act  of  1647.  ch.  193,  prohibiting  the  rale  of      i 
on  tbe  Sabbath  day,  was  intended  to  embrace 
tBTern  keepers,  and  the  licensed  retailers  of  the  li      • 

tharnin  Att.m.l,^        Da./.  ».    Th,  f!l„t,    HSR 
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stitulion  of  the  United  Slaiti,  aa  expounded  !□  ihe  case  of  BivncM  v. 
TluSlaltiifJaaTybBul.UWIual.,  419.  lb. 
3.  Tho  righloftho  Slalo  lo  inipoae  Ihe  limilalions  sod  prohibllioni  cod. 
tainedin  Iho  act  uf  1847,  cli.  193,  u|>on  the  clasBDrpenoaa  mUnded 
to  bo  cmlirncod  b;  it,  cannot  be  doubled.  lb. 
i.  An  indictment  foundod  upon  the  net  of  1S4T,  ch.  193,  will  ba  defsc- 
livc,  unlcFs  it  deruribe  the  partj  occueed,  u  a  licenssd  tavem  keeper 
or  a  licensed  retailer  of  Bpirituoue  liquors.  Ibej  being  the  data  of 
peraona,  upon  whom  alone,  the  proviaiona  of  the  act  were  daugaed 
lo  operaio.     Ik. 

5.  To  carry  into  eSect  the  inteDlion  of  iha  Ipfrjalalure  in  framing  thU 

■tatute,  and  (o  enable  the  courts  of  criminal  jurisdiction  to  execata 
ilB  proTisiuns,  it  is  necetaaiy  to  incorporata  into  it,  hj  interprelatioD, 
the  tcrma,  "lioensod  tavern  kecpeia,  and  licensed  fBtailafa."     lb. 

6.  Where  a  ataluto  contains  an  exception,  bo  incorporated  with  ita  an- 

acting  clause  that  llie  one  cannot  be  read  without  the  other,  the 
rule  of  pleading  ia,  that  the  indictment  idubI  negative  the  eioeptioD  ; 
but  where,  afltr  general  worda  of  prohibition,  an  eiception  ia  era- 
atcd  in  a  subaaquent  clause  or  seclion,  it  must  be  interposed  bj  the 
accused  aa  a  matter  of  defence.    lb. 

7.  But  tills  rule  has  no  application  to  an  indictment  under  the  art  of 

1S4T.  That  act,  bj  ile  true  construction,  being  confined  and  lim- 
ilod,  in  its  character  and  prohibitiona,  1»  a  designated  claw,  than 
uro  no  exceptions  to  be  negatived,  or  to  be  pleaded  by  the  aecuaeil, 
DB  a  matter  of  defence.     lb. 

8.  The  previa  ions  of  this  acl.ivilh  respect  to  the  forfeiture  of  the  liceiue 

of  the  party  convicted  a  second  time  for  the  same  offence,  clearly 
cetablishes  the  neceaaity  of  incorporating  into  the  indictment  *  de. 
Ecription  of  the  parly  charged,    lb. 
TAVERN-KEETERS. 

Ste  Sunday  Law,  1.  3,  4. 
TENANTS  [N  COMMON. 

S«  Joint  TxNAKTB.  1. 
TESTAMENTARY  CAPACITY. 

1.  Where  there  is  teatimonj  in  a  cause  conducing  lo  prove,  that  a  will 
was  the  direct  conaequence  of  the  delusion  under  which  the  tes- 
tator labored;  a  delusion  calculated  to  pervert  hia  judgment  with 
respect  to  the  diapoaition  of  bis  eatate,  it  is  perfecil;  clear,  Ibat  be 
could  not  be  cotiaidered  ag  poesessing  a  teslamentarj  capacity,  al- 
though, upon  other  aubjects,  he  may  have  been  rational  and  laiie- 
Brookt  it  ol.,  VI.  Tmenilund,  10. 
TOLLS. 

Ste  CoNaTiTDnoNAL  Liw,  3,  6. 
TRUSTEE  IN  INSOLVENCY. 

See  Insolvkmt  D'ebtor,  3,  3.  4,  5,  7. 
TROVER.    See  Pbactice,  19. 
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USURY. 

1.  On  the  30th  of  October  1846,  J  5  applied  for  relief  unde 

vent  laws,  to  the  commiasionets  of  iDSolrent  debtors  for  I 
countj  of  Ballimort,  who  granted  liliii  a  final  discharge 
his  permanent  trustee,  and  transmitled  the  proceedings  t 
county  court.  His  real  estate  was  then  sold  b;  order  oi 
and  the  proceeds  brought  in  for  distribution.  The  cttufi 
referred  to  the  auditor  in  ioaolvency,  with  directions  to  > 
to  the  mortgage  and  tien  creditors  to  tile  their  claimi 
certain  da;,  and  to  state  accounts  appropriating  the  fuii 
payment.  The  auditor,  in  account  B,  applied  a  large  \ 
mortgage,  filed  in  pursuance  of  said  notice,  being  first  . 
dated  in  1B40,  and  purporting  to  secure  the  sum  of  jil6  . 
for  the  term  of  tea  jcars;  but,  by  an  adjustment  made 
and  the  trustee,  on  the  ground  of  alleged  usury,  the  si  i 
loaned  was  computed  at  $11,495,  with  interest  from  IS  i 
application,  the  fund  was  exhausted  before  reaching  t1  ; 
of  tbo  appellants,  who  thereupon  filed  the  plea  of  u:  i 
D't  claim,  which  in  account  C  was  excluded.  Tbesc  t  ' 
being  submitted,  Baltimore  county  court  ratified  the  j 
Ing  the  claim  of  D,  as  adjusted,  and  rejected  the  se<  i 
Iho  merits,  it  was  Held,  tliat  under  the  statute  of  this  I  . 
usury,  there  can  be  no  recovery  upon  an  usurious  cot  ■ 
proceeding  instituted  by  tlie  usurious  creditor,  either  I 
equity.  If  he  becomes  the  actor  and  or^inator  of  the  i 
he  must  fail  as  plainliS';  hecause  there  is  aofonim  vih  i 
enforce  an  agreement  declared  by  law  to  be  tainted  a 
CarUr  and  tcife,  vs.  Dennison,  158. 

2.  But  where  the  debtor  himself  seeks  relief,  and  brings 

creditor,  with  his  contract,   into   a  court  of  conseiem 
only  be  extended  to  liim,  on  his  paying,  or  offering  to  j    i 
cipal  and  legal  interestof  thesumdue;  upon  the  prin     i 
who  seeks  equity,  to  obtain  relief,  must  do  equity.    lb- 

3.  In  this  case,  where  the  creditor  was  compelled  by  the 

his  mortgage  before  it  was  due,  and  was  placed  in  hi      i 
tion  by  the  act  of  the  law,  he  cannot  be  regarded 
but  the  subsequent  mortgagees,  who  interpose  the         : 
and  demand  relief  against  him  on  this  ground,  are  th 
their  case  is  fully  within  the  spirit,  if  not  the  letter,  of 
requires  equity  first  from  them.    ill. 
WILL  AND  TESTAMENT. 

1,  A  leatalrii  devised  and  bequeathed  all  her  teal  and  f      i 
to  her  niece,  JIf  T.  The  will  then  proceeds:  "should 
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ago  of  twenty-one  years,  or  without  having  married  preyiouf  to  the' 
attainment  of  auch  age,"  then  over  to  her  other  nephews  and  nieces. 
Held  :  That  to  ofiectuate  the  general  intent  of  Uie  testatrix,  the 
word  "crncf,"  between  the  word  "unmarried,"  and  the  words  **with. 
out  leaving  children,"  must  bo  construed  ^*or,^*  and  the  word  <*ar,*' 
between  "years,"  and  "without,"  must  be  construed  ^'and.**  Jan. 
nty  vs.  Sprig gf  197. 

2.  This  conversion  of  **and**  into  "or,"  and  of  **or"  into  *^*andt^  will  be 

made  to  effectuate  the  clear  intent  as  apparent  upon  the  whole 
will,  either  for  the  benefit  of  the  first  devisee  and  his  issue,  or  for 
the  benefit  of  the  ulterior  devisee.     lb. 

3.  The  clear  intention  of  this  testatrix  was,  that  her  estate  deviaed, 

ohould  first  vest  in  her  niece,  M  7,  and  in  the  event  of  her  leaving 
a  child  or  children,  it  should  vest  in  such  child  or  children  m  foe 
simple,  provided  they  attained  the  age  of  twenty-one  years  or  pre- 
viously married ;  and  in  the  event  of  M  T*$  death  without  chil- 
dren, the  estate  should  pass  under  the  limitation,  over  to  her  other 
nephews  and  nieces.     lb. 

•I.  The  estate  being  limited  over,  aflor  the  death  of  the  niece,  to  her 
children  in  fee,  and  tlien  contingently  over  to  the  ultimate  devi. 
boes,  so  that  the  children  taking  no  part  of  the  realty,  by  inher- 
ilance,  from  their  mother,  but  holding  under  the  will  as  purchascn^ 
per  formam  doni,  the  husband  of  the  niece  could,  upon  no  poeeiblo 
contingency,  become  a  tenant  by  the  curtesy  thereof.    lb. 

5.  A  testator,  afler  various  dispositions  of  portions  of  his  property,  direct- 
ed, that  after  the  death  of  his  wife,  the  whole  of  his  estate,  real, 
personal  and  mixed,  should  bo  sold,  "and  the  money  arising  there- 
from to  be  disposed  of  as  follows :"  one  hundred  dollars  to  a  chari. 
tabic  purpose,  "and  after  which  sum  is  paid,  the  residue  is  to  be 
equally  divided  and  paid  to  the  following  named  persons,  viz  :  To 
the  children  of  my  sister,  H  B,  deceased,  Sarah,  Levi,  Deborah, 
Jeremiah  and  Slater,  To  the  children  of  my  sister,  R  R,  Elisha, 
Joel,  Sarah  and  Susannah*  To  the  children  of  my  brother,  E  E^ 
deceased,  George  and  John.  To  the  children  of  my  brother,  J  E, 
deceased,  Isaac,  two  shares,  Samuel  J,  and  the  children  of  his 
daughter,  jS  K,  deceased,  namely,  John  and  Hannah,  share  and 
share  alike,  with  the  exception  of  Isaae^s  two  shares,  aforemen- 
tioned." Hbld  :  That  the  words,  "share  and  share  alike,  with  the 
exception  of  Isaac* s  two  shares,"  are  not  to  be  confined  to  the  lost 
sentence,  but  apply  to  the  whole  clause,  and  that  the  children  hero 
mentioned  are  to  take  per  capita,  and  not  per  stirpes.  By  dividing 
the  fund  into  as  many  equal  parts  as  there  are  legatees,  counting 
Isaac  twice,  the  proportion  of  each  legatee  is  ascertained,  and  the 
distribution  designed  by  the  testator  effected.  Brown,  st  oi.,  9s. 
Ramsey, et  al.,  3 id. 
See  Testamentary  Capacity. 
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